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PREFACE. 


It  IS  not  without  a  considerable  degree  of  diffidence,  and  some  degree 
of  apprehension,  that  we  venture  to  intrude  ourselves  upon  the  notice  of 
the  profession  at  so  early  a  period  of  our  professional  career.     With  the 
exception  of  a  work  l.y  Mr.   T.   W.  Taylor,  published  as    "Taylor's 
Orders,"  in  18G0,  in  which  he  collected  the  orders  of  court  then  in  force, 
and  of  which  he  has,  since  the  announcement  of  this  work,  issued  I 
second  edition,  no  work  has  yet  appeared  upon  tlie  practice  of  the  Court 
of  Chancery  in  Upper  Canada.     The  Acts  and  OrcFors  relating  to  the 
jurisdiction  and  practice  of  the  court,  have,  up  to  the  i>resent  time  been 
scattered  and  difficult  to  be  procured.    They  have  never  been  5onsolidated 
and  arranged  in  a  single  volume.     It  is  true  that  there  are  numerous  ex- 
istmg  treatises  published  in  England  on  Chancery  Practice,  and  although, 
on  the  one  hand,  they  are  approved  as  indicating  the  i)ractice  of  the  court,' 
yet,  on  the  other  hand,  a  very  large  proportion  of  the  commentary  is  in- 
applicable to  the  proceedings  of  our  own  court. 

The  object  of  the  present  volume  is  to  give  all  the  orders  of  the  court 

and  to  consolidate  them,  to  set  out  all  the  acts  relating  to  its  juriscHction, 

.  and  in  immediate  connection  therewith  to  offer  an  analysis  of  decisions 

thereon,  serving  to  interpret,  or  at  any  rate  to  explain,  the  same,  and  to 

shew  at  a  glance  the  construction  which  each  order  and  act  has  received. 

The  practice  of  the  Court  of  Chancery  in  U]>per  Canada  has  durin<v 
the  past  five  years  been  widely  extended,  and  is  not  now  confined  to  any 
particular  locality  in  Upper  Canada :  the  practice  is  general  The 
want  therefore  of  such  a  work  as  the  ensuing  pages  off^er  has  been  largely 
felt,  and  with  a  view  of  increasing  its  utility  a  very  compencHous  Book  of 
Forms  has  been  added. 

The  repoits  have  been  carefuUy  coUated ;  every  reported  case  has  been 
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vouched,  and  the  latest  decisions  have  been  brought  within  the  scope  of 
the  work. 

The  forms  will  be  found  practically  xiseful  and  correct. 

As  a  first  effort  the  authors  can  hardly  venture  to  hope  that  the  pre- 
sent volume  will  be  ibund  to  be  a  ccTiplete  Book  of  Practice— they  can- 
not pretend  to  call  it  a  Chancery  Practice— but  having  regard  to  the 
fact,  that  it  contains  all  the  orders  consolidated,  and  all  the  acts,  with  an 
interpretation  thereof,  illustrated  by  u^) wards  of  three  thousand  judicial 
decisions,    and  embracing  therein  every  reported  decision  in  our  own 
court,  and  the  most  recent  and  apt  decisions  of  the  court  in  England, 
they  bespeak  for  their  efforts  the  consideration  of  the  profession.     How 
far  they  have  succeeded  in  their  endeavors  to  render  their  volume  as  little 
inferior  as  possible  to  a  Chancery  Practice,  properly  so  called,  the  profession 
must  judge  ;  for  their  own  part,  if  they  can  be  considered  as  having  in  any 
degree  added  to  the  utility  of  other  treatises,  and  so  adapted  them  as  to  aid 
the  practitioner  ir.  the  pursuit  of  his  profession  in  the  Court  of  Chancery 
in  this  province,  they  will  feel  themselves  aiLply  re-paid  for  the  time  they 
hjave  bestowed  upon  the  present  work. 

ToBONTO,  C.  W.,  1st  July,  1863, 
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PART  THE  FIRST. 


GENERAL  ORDERS 


OP   THE 


COURT  OF  CHANCERY 


FOR  UPPER  CANADA. 


ORDERS    OP   COURT. 

3rd  JUNE,  1853. 


The  Judges  of  the  Court  of  Chancery  do  hereby 
in  pursuance  of  an  Act  of  Parliament  passed  in  the  ^'^ '"S"-"'" 
twelfth  year   of   the  reign  of  Her  present  Maiesty 
intituled   "An  Act  to  provide  for  the  more  effectual 
admmistration  of  Justice  in  the  Court  of  Cha  icery  in 
the  late  province  of  Upper  Canada,"  and  of   an  act 
passed  m  the  13th  &  14th  years  of  the  reiga  of  Her 
present  Majesty,  intituled  "An  Act  to  amend  the  Re 
gistry  Law  of  Upper  Canada,"  and  in   pursuance  and 
execution  of  all   other  powers  enabling  them  in  that 
behalf,  order  and  direct  that  all  and  every  the  rules 
orders  and  directions  hereinafter  set  forth,  shall  hence' 
forth  be,  and  for  all  purposes  be  deemed  and  taken  to 
be,  general  orders  and  rules  of  the  Court  of  Chancery 
viz. : —  ^* 


Orders  to  take 
effect  on  Ut  of 
July,  1863. 


All  former  or- 
dera  repealed. 


Interpretation. 


INTRODUCTORY — INTERPRETATION. 

[orders  I,,   II,,   AND  III.] 

INTRODUCTORY. 

I.  These  orders  are  not  to  affect  suits  already  com- 
menced, except  as  hereinafter  provided ;  and  as  to  all 
suits  hereafter  to  be  commenced,  they  are  to  take  effect 
on  the  1st  day  of  July,  1853. 

II.  All  the  orders  of  this  court  which  were  in  force 
on  the  1st  day  of  May,   1850,  numbered  from  I.  to 

^,       lal.       """  '''^'''  promulgated  on  the  7lh  day  of 
May,  1850,  numbered  from  I.  to  LXXXIV. ;    and  all 
the  orders  promulgated  on  the  7th  day  of  January,  1851 
numbered  from  I.  to  XXV.,  are  hereby  abrogated  and 
discharged,  except  as  to  suits  already  commenced. 

INTERPRETATION. 

III.  In  these  orders  the  following  words  have  the 
several  meanings  hereby  assigned  to  them,  over  and 
above  their  several  ordinary  meanings,  unless  there  is 
something  m  the  subject  or  context  repugnant  to  such 
construction,  viz. : 

1.  Words  importing  the  singular  number  include 
the  plural  number;  and  words  importing  the 
plural  number  include  the  singular  number. 

2.  Words  importing  the  masculine  gender  include 
females. 

3.  The  word  "person"  or  "party"  includes  a 
body  politic  or  corporate. 

4.  The  word  "bill  "  includes  information. 

5.  The  word  "plaintiff"  includes  informant. 

6.  The  word  "affidavit "  includes  affirmation. 


INTERPRETATION-COMPUTATION  OP  TIME. 

lORDEnS  IT.    AND  V.J 

7  The  word  "legacy"  include,  an  annuity  and  a 
specific  as  well  a3  a  pecuniary  legacy. 

%Jl7e:ac;:'^^*^"'''"'"^-^P---'-ted 

9.  The  expression  "  residuary  legatee  "  includes  » 
person  mterested  in  the  residue. 

10.  Jhe^,vord  "order"  includes  decree  and  decretal 

COMPUTATION  OF  TIME. 

V.  When  any  time  limited  from  or  after  any  date  or 
event  is  appointed  or  allowed  for  doing  any  act  or  takin. 
any  proceeding  the  computation  of  sth  limited  tim"f 
not  to  include  the  day  of  such  date,  or  of  the  happelnl 

thenetTn"''"'^""'™"'^''^^  «"  *•>»  beginning  of  f--".  »• 
he  next  following  day;  and  the  act  or  prorotding  I  Z^f^'^^ 

0  be  done  or  taken  at  the  latest  on  the  last  day  of  uoh 

limited  time,  accord.ng  to  such  computation. 

Sso.  2._When  the  time  for  doing  any  act  or  tM„ . 

lunar  months  of  twenty-eight  days  each.         ^         ^ 
Sue.  3._men  the  time  for  doing  any  act  or  t.f 

such  act    or  nvn.t.di^„  :_         T  ^"^  ^'^^'^  '^^  '^^^  daj— ^11.  op^unW' 

-   _-  ^..-..^vaiii^  la,  ao  lar  as  regards  the  tJma  r.e 
aoing  or  taking  the  same,  to  be  held  tf  be  ddy  do"  « 


8 


PRACTICE  AS  TO  LONG  VACATION. 

[order  v.,  SECS.   IV.  AND  V.] 

taken,  if  done  or  taken  on  the  day  on  which  the  oflScea 
shall  next  open,  (a) 


(a)  Where  the  day  appointed  by  the  master's  rerort  for  payment  of  the  mortcaeo 
money  found  due  by  the  report  fell  upon  a  tinn<\iy,  the  court  refused  to  make  a 
final  Girder  of  foreclosure,  notwithstanding  that  attendance  had  been  given  on  the 
Saturday  and  Monday  preceding  and  following  the  day  named,  and  the  money  was 
Still  unpaid.  (Holcumb  v.  Leach,  3  Grant,  449.)  Where  a  notice  of  motion  had  been 
given  for  Good  Friday,  the  court  refused  to  entertain  the  motion  at  the  next  sittinc 
(Fitzgerald  v.  Phillips,  3  Grant,  535.)  '^' 

cation  Tot**  to*"      ^^^'  ^' — The  time  Iv.-      .oation  is  not  to  be  reckoned 
p?i"rpoM8'"."^'"'*^in  the  computation  of  the  times  appointed  or  allowed 
for  the  following  purposes,  viz. : 

1.  Amending  or  obtaining  orders  for  leave  to  amend 
bills. 


I     i 


•i    I 


2.  Setting  down  demurrers. 

3.  Filing  replications,  or  setting  down  causes  under 
the  directions  of  rule  XVIII.  (6) 


(b)  The  time  appointed  by  the  court  for  vacation  at  h  ristmas  is  not  excepted  in 
the  computation  of  the  time  allowed  for  amending  the  bill.  Spraffge,  V.  C,  deciding 
m  Connolly  v.  Montgomery,  Grant's  Cham.  Rep.  20.  that  the  above  order,  5,  of  1853: 
had  reference  to  the  long  vacation  only.  This  decision  was  given  after  consultation 
With  the  other  members  of  the  court.  And  by  tho  order  of  tho  30th  June,  1858  it 
IB  ordered  that  the  time  of  the  long  vacation  is  i  to  be  reckoned  In  the  computation 
^n,lnV.n-i?^ru  '?  ''''  ''""'""^  ^?'  ^^^  P"''P°'*'  °^  answering  cither  an  original  or 
5^  «11^  ;  J  K-  r^-T''"?.  'f  \°*  ^^'^koned  in  computing  the  six  months  from 
the  service  of  the  bill  within  which  the  plaintiff  may  mov^  ex  parts  for  an  order  »ro 
ffr%i  7^^^•T?''""^^'  ^^••'^"J'^  Cham.  Rep.  14;  Grange  v.  Conroy,  Grant's 
Cham.  Rep.  70.)  It  would  seem  that  the  long  vacation  is  reckoned  in  computing 
the  fourteen  days  allowed  for  confirmation  of  the  Master's  report. 

«n?w  f 'fK°°«T;  "^"^1°'''  *,""'"^'  ^*^^'  ^'''''«  ^'  ^^«  ^^^'^  that  the  rule  does  not 
apply  to  the  filing  of  replications  generalhj. 

are^rTular^^*^^''  proceedings  taken  in  tho  Master's  Office  during  .the  vacation 

Sec  5.— The  day  on  which  an  order  that  the  plaintift 
do  give  security  for  costs  is  served,  and  the  time  thence- 
forward until  and  including  the  day  on  which  such  secu- 


SECURITY  POR  COSTS. 

[OEDEB  v.,   SEO.   V.] 

rity  is  given,  is  not  to  be  reckoned  in  the  eompntation 
of  ume  .llowed  a  defendant  to  answer  or  demur   (.) 


9  vacation 


(e)  A  plaintiff  cannot  be  comnnllAfi  t^  „• 
states  upon  his  bill,  that  he  is  resident  oufo?  tho""*^  for  costs,  unless  he  himself 
established  by  affidavit.     If  it  appear  on   th-^       Junsdict.on,  or  unless  the  fact  is 
merely  without  the  jurisdiction^^but  ^s  r.lf      V^t  ^"^  '^''' »''«  P^'""^iff  ^^  not 
defendant  is  entitled  to  take  outVprVcle  frtm^r'  ^^  '^%  Jurisdiction,  then  the 
registrar,  (see  Order  XLI V.,  BeclfSth.V^-    r?".'  °^  '^'  ''^''^''''  °''  '^^my 
to  give  security.     The  mere  circumstance  nf  th      'f  ^'"li  ''"  ^'■•^°''  f"*-  th«  Pl-^'^tiff 
not  be  a  sufficient  ground  on  which  to  comnel  hi  F'"'^''^  ^'^''°S  g°»«  '^^road  will 
either  by  the  plaintiff  himself,  or  unon  £  J    °.    .P"'.'"'""^^'  ""'essitis  stated 
purpose  of  residinff  there.     (Green  v  f-Lrnl  t    q   ,'"*  ''^  *«  ^one  abroad  for  the 
Ves.J  396;  Hoby  y.  Hitchiock    5  Ve^    ggT^^^  ^.f^'.^-  ^  371;  2  Cox.  284;  1 
should  also  state  that  all  proceed  nes  are  stav  J  .2-y        '^''"  '°  obtained  on  praecipe, 
plaintiff  will  be  at  liberty  to  take  fnv  nrn^fr   ^''  '.'P""*^  ^«  g'^^^-  otherwise  the 
dant's  right  to  answer,  such  a7a^endinThn'"^'/H'"'^  ^^'"  not  affect  the  defen! 
defendant  who  does  not  demanrsecuritv      S  ^"^    *     ^^  '*  ''''  '°"-^^-"''  '^g'^^"«*  » 
among  seveml  plaintiffs  is  within   SruHsdSinn.r  ''"  "1'  ^'  ^'""'^^^^  ^^  «'««  '"'e 
thejurisdiction.     (Walker  v.  Easterby,  6  Ves  6?2.)     "^    *^'  ''^^'''  '"''^  ^^  °"*  «f 

An  order  that  the  nlainfi'ff  /i„  • 
by  a  defendant  as  orcoulf "  fT  annr// ^"^  "°'*f  "^^  ^°'  '^'''^''<^'  obtained 
plaintiff  or  plaintiffs,  not  one  or  more  K  I"^?"  ''  ^''''  ^^  ^'^^  ^^'^  *!>«»  the 
tiffs  is  or  are,  eitherVesiding  out  of  he  SS^?'"'"'.'^  '"*  ''''  P'^'"^'ff  °r  P'^^'n! 
18  or  are  out  of  the  jurisdiction,  and  ikel  v  fo^n  °"  ''^  ^^!  u"°"'''  °^  ^^  °°»  '•««iding. 
when  the  defendant  may  be  in  k  ^iilSo^rJ^rthrpflS  to^  ^^^0^ ^^""^ 

thatrprn?i?tra"p;ji?er^ 

given  a  bond  generally  to  all  the  defeldanl  ^^         '""  defendant,  may  havf 

A  defendant  cannot  require  that  the  nlmnt.'ff  »i,„it    • 
knowledge  of  the  fact  of  the  plain  iff 's  rVsiienI  ^rl ^•'''  ''"T^^  ^"'^  «°«*«'  ^^'  i« 
the  court,  he  nevertheless  files  an  answer.  '  '"^  ''"*  °^  the  jurisdiction  of 

JeV;tSeTmV£  ^uS  ^^iv'^  *Sr'e?e  T^'f'  ^^  ^^  ^  ^^  other 
for  the  order  of  course,  an  office-c?iy  of  the  bill  !^'7.'^'  ^''^'^'P^  '"  '^'  "S'^trar 
thatmthe^bi^^ 

ujP^^t:'^  tS  'VZ'  SJr  S  ^^"*'";^  ^°'^^'^-'  ^^^  there, 
address,  and  description  of  the  proposed  s'uret^  or  °^*'""''^  *^'"  °''^^'-'  '^'  ^^^^, 
W  to  propose  to  the  defendaSnals  of  hi<.«  '^T'"^^-,,  ^'^'^  plaintiff  is  no 
a  once  But  to  propose  such  names  is  the  „s,^n  ^"'-  ""  "'^^  g'^«  ^he  bond 
0  an  objection  being  sustained?t"e  conseaueuce  ZT"'  '"  °*'^'''^^''^'  ^"  ''^^  ^^'^^^ 
to  costs,  may  be  somewhat  serious  to  the  pldntiff.  "'  ''"^''''  *'^°  '^"'^'l  ^'^d  as 

two.\7Jt?]!n°^^^^^^^  :ts:,  SwL?  rtr?  =  ^*/v^  ™°-  --^  *« «-« 

be  necessary  to  renew  the  bond      S  one  Lurett  or  In"'.? ^  "''  ^''^'^  "^  °"«'  '*  ^i" 
bankrupt,  an  nrrJor  =hoi'M  s-  -■  *  •      ,T  '^^^^^y^  or  all   the  surptips  d'e   nr  h-r^n  « 
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afterwards  object  and  the  bond  may  be  executed  and  deposited  with  the  reeistrar 
and  not, ce   hereof  served  upon  the  defendant's  solicitor  on   the  same  day   and  i Us 

The  form  of  bond  will  be  found  in  tho  Book  of  Forms,  Part  the  Second. 

When  security  is  asked  for   on   the   ground   that   the   nlaintiff  U    nnt   «f  ♦»,- 

Lfore  a.fswer.     ^S.  cases  dJedi^!)''^    Applications  for  secunty  must  be  made 
■     1„rT'j,^.T''°  ^%°\?^  "  P^"'""*^  ^'''"g  ^°  "'«  s^'-^i'^e  of  tl'e  Crown,  and  absent  from  the 

Beokftt'fw"''  °'^,r°*.^,*''^  Security;    (Panton  v.  Labertouche,    1  Ph.   265- 

(LowndSt^ifobit^ot  iTd.  rest'"' '" '"'"' '""' '" '''  '^'•^^'^°*^- 

thJ^nr!?rK^  ""'V^^  i*"  '°^'^°^  P^""'""'  fC'^ff«^-  Wilkinson,  4  Sim.  122,)  and  where 
the  surety  became  bankrupt  after  a  decree  dismissing  the  plaintiff's  bi  1  but  ftZ 
suretv  wa?n''"''^  was  appealing,  the  court  stayed  the  pro^cee Jiigs  in  '  tiU  a  new 
?22  ?  7'^^.^PP°'!^'«^-    (/;''"'o«r  V.  Holcombe.  1  Ph.  262  f  Veitch  v^  Irving   11  SiL 

Jf  lind  n\  rcfliKb'r-n:  Vf'  '  ""••  ^  ^-  ''  '•  '  J*^^-  ^-  S- 107 ;  the  defenda^nt's  co  ^^ 
ot  sending  a  clerk  abroad  to  enquire  into  the  solvency  of  the  surety  were  allowed. 

V^tyXiZf.Zli;::^^^^^^  (AustraHanSteamshipCom. 

t2  ll^'lrf-'-  ^^^^  '^  th"e'Ltndrt's%T  lee^tCo";  VVitn^- 
1^  lieav.  49/;  Swanzy  v.  Swanzv   4  IC     «r   T    '>'^7  .   ni  ^"uxiuw  v.  »viison, 

104;   Ainsliey.  Sims,  17  j?eav  6?'  *  ^'  "^  '''  ^^^5  ^^'^^^'^  ^-  Anderson,  16  Sim. 

Where  plaintiff  is  abroad,  and  the  defendant  becomes  apprised  of  it  he  cannot 
obtain  security  for  costs,  if  he  afterwards  takes  any  other  step  in  the  cause  such  as 
applying  for  time  to  answer,  (Meliorucchy  y.  MelioruJchy,  2  Ves  24-  s  c    1  Dick  147 
«rare7aftSlv%r' ^''"^'  ''•  ^•'  '^'^  ''""'''  1 859 J  t r  wiH  ^ecurUy VL   t s'b^ 

Sdl  tbV  al  3"^  of  answering,  he  had  no  u'otice  that  the  pl'u^nUff  wa's'  i  "o  '\he" 
thlon  n.    W-.        ^'^   u  ^'"'^  ^  plaintiff,  upon  his  bill,  misstates  his  place  of  residence 
the  court  wm^order  h.m  to  give  security  for  costs.    fSandvs  v.  hnJ  9  Itt]    °K 
4..  -,  3.  c,  /  oim.  liv.)    ae«  also,  Calvert  v.  Day,  2  Y.  &  CoU.  217.''ff,*  however; 


I  the  registrar, 

'■  day,  and  it  is 

:ors  of  all  the 

a  i-iirht  to  do, 

the  objection 

3ond. 

a  out  of  the 
>Q  motion  that 
ty  IS  resident 
that  question 
phrase  "  resi- 
abroad,  under 
ch  a  length  of 
len  the  defen- 
t  is  sufficient, 
uust  be  made 


sent  from  the 
J  security  for 
u  the  service 
n  this  case  by 
ies  upon  the 

1  Ph.   265; 
security,  see 

defendants. 

,)  and  where 
ill,  but  from 
it  till  a  new 
ing.  11  Sim. 
idant's  costs 
ere  allowed. 

tmshipCom- 
,  2  W  R.  3. 
iv  V.  Wilson, 
on,  15  Sim, 


>  he  cannot 
use  such  as 
1  Dick  147; 
for  costs  be 
liint;  (Craig 
561;)  other- 
s  out  of  the 
f  residence, 

Mul      Xr    V 

'  -J  '•  '■•  "• 
',  however, 
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before  the  oi  ier  for  securitv  {«  nh,*  •    j 
A  defendant  in  nn  interpleader  siiif  -^y,^ 

.lSy';«il^"„;,T,l,;Vi'.  "l-lher  the  origin.,  .„u  ^e  «  ,.„  „  ,„         , 

SawK  «'uj.-o^,  KeDolman,  llJur  109  iS 

In  like  manner  securifv  r„iii  i,        , 


!  formation  co'^ldbr-^'-'^^^'''"^^''^'' 
I  (Manby  v.  Bewick 


Jence  shortly  after  fil 
solicitors  as  to  his  abod 


'ing  the  bill,  and 


no  in- 


«•  '-'^^'^^-Sl^rrs^TSVZ^^Z: 
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ruling  decision  of  V.  C.    Wood,  see  3  W.  R.  646;  1  Jur.  N.  S.  1016;  Bailey  t 
Gundry.  1  Keen.  C3.)     See,  however,  Ilurst  t.  Podwicli,  12  Jur.  21  ;  Lumley  v 
Hughes,  2  W.  11.  112;    Watts  v.   Kelly,  6  W.  R.  20G ;    and  the  like  where  the 
pinintiff  was  not  to  be  met  with  at  the  place  desc-'^-'d,  and  was  keeping  out  of  the 
way  to  avoid  process.     (Oidale  v.  Whitehead,  28  u.  j.,  333;  6  Jur.  N.  S.  84  ;  7  W 
R.  167.)     So  if  the  plaintiff's  residence,  as  described  in  the  bill,  be  insufficient  or 
vague,    security  will   be  ordered ;    thus  where  the  plaintiff  was  described  as  then 
working  on  a  particular  railway  line,  naming  it,  security  was  ordered.    (Sibberini?  v 
Earl  Balcarras,  1  DeG.  &  S.  683 ;  17  L.  J.  102  ;  12  Jur.  108;  Grant  v.  Mills.  29  L 
T.  11 ;  Griffith  v.  Ricketts,  5  Hare,  195.) 

So  if  the  plaintiff  wilfully  misrepresents  his  residence,  an  order  will  be  granted  • 
(Sandys  v.  Long,  7  Sim.  140 ;  affirmed  2  M.  &  K.  487  :)  but  not  where  it  is  done 
innocently  and  from  mere  error.  (Simpson  v.  Burton,  1  Beav.  556-8.)  Or  without 
any  wilful  intention  to  conceal  or  mislead.  (Smith  t.  Cornfoot,  1  DeG.  A;  8.  684  • 
12  Jur.  260 ;  Watts  v.  Kelly,  6  W.  R.  206.)  Neither  will  an  order  be  granted  merely 
on  the  ground  that,  at  the  time  of  filing  the  bill,  the  plaintiff  was  not  actually  resi- 
dent at  the  place  of  which  he  is  described.  (Hurst  v.  Padwick,  17  L.  J.  169  •  12 
Jur.  21 ;  Lumley  v,  Hughes,  2  W.  R.  112  ;  22  L.  T.  197.)  ' 

The  defendant  should  lose  no  time  in  making  the  application,  for  if  he  take  any 
subsequent  step  in  the  cause  after  he  has  ascertained  that  he  is  entitled  to  security, 
he  will,  in  general,  waive  his  right  thereto.  (Cooper  v.  Purton,  8  W.  R.  702 ;  but 
see  Swanzy  v.  Swanzy,  4  K.  &  J.  237  ;  27  L.  J.  419  ;  4  Jur.  N.  S.  1013  ;  6  W.  R. 
414;  Jackson  v.  Davenport,  9  W.  R.  356;  see  also  2  Ves.  24;  Craig  v.  Bolton,  2 
Bro.  C.  C.  609 ;  Lonergan  v.  Rokeby,  2  DicK.  799.) 

Where  a  defendant  wishes  to  obtain  security  after  he  has  answered,  he  must  make 
a  special  application  supported  by  affidavit.  (Wyllie  v.  Ellice,  11  Beav.  99 :  17  L 
J.  378;  12  Jur.  711.) 

An  executor  or  administrator  residing  abroad  must  give  security  for  costs  (Knight 
V.  DeBlaquiere,  San.  &  Sc,  648.)     See  as  to  infants,  &c.,  out  of  the  jurisdiction  a 
Buing  by  a  next  friend.    (Lander  v.  Parr,  16  L.  J.  Ch.  269.) 

Where  a  plaintiff  goes  abroad  pending  the  suit  under  suspicious  circumstances,  he 
may  be  ordered  to  give  the  security,  (Blakeney  v.  Dufaur,  2  DeG.  M.  &  G.  771 ;  s. 
c.  16  Beav.  292.)  and  see  O'Connor  v.  Sierra  Nevada  Company,  24  Beav.  435; 
where  the  plamtiff  had  gone  abroad  for  purposes  connected  with  the  suit.  In  that 
case,  upon  the  plaintiff's  return,  the  order  was  discharged. 

The  recent  act,  (22  Vic,  ch.  33,)  has  effected  a  material  change  in  the  practice  of 
the  court  as  to  granting  or  refusing  security  for  costs.  The  fact  that  the  plaintiff 
has  not  any  fixed  place  of  abode  within  the  province  will  not  be  sufficient  to  warrant 
an  order  for  that  purpose  where  it  is  shewn  that  he  has  property  within  the  jurisdic- 
tion, per  E.'iten,  V.  C.  (White  v.  White,  Grant's  Chamber  Rep.  48.)  The  judge,  too, 
IS  bound  to  take  notice  of  the  territorial  division  of  the  province ;  for  in  McDonald 
V.  Dicaire,  Grant's  Chamber  Rep.  34,  which  was  an  application  for  security  for 
costs,  the  bill  stated  the  p'aintiff  to  be  resident  in  ihe parish  of  Rigaud,  in  the  county 
ofVaudreuil,  and  per  the  Chancellor  it  was  held  that  as  by  the  Prov.  Stat.  19  Vic,  ch. 
152,  the  whole  province  having  been  set  off  into  territorial  divisions  the  court  was 
bound  to  take  notice  of  such  subdivision  of  the  country  as  that  act  makes,  and  that 
therefore  security  for  costs  should  be  given. 

The  plaintiff,  in  Cliffo  v.  Wilkinson,  cited  supra,  was  allowed  to  pay  £120  into 
court  instead  of  giving  security;  and  see  Angtralian  Steamshin  Com')?,?)''  'liroite'l) 
V.  Fleming,  4  K.  &  J.  407;  and'Fellowes  v.  Deere,  3  Bea.  363,  where^a  "/ropCT"'  bub 
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wna  allowed  to  bo  paid  intn  nnnT<f     ti  • 
that  the  latter  rule  does  not  hold  pood  In  an  inf;n't'«  suft   rr^l  /'  T'""''  *'°''«^". 

JI;rd"o7;ot°tl'^^^  ^«  ,r-'^  to  Pive  security  on  the 

S.  5^5;  Hind  vtvhitmo're,"  !""&';.  S  'S  L  'j^'cr'?oV\''"''?'"«'  ^  «'»•  N 
insolvent,  he  will  be  removed:  (WatersT  vfL.  sW  n  f^^'^  so  .^  next  friend  be 
AlviD,  1  S.  &  S.  2G4  ;  Wale  v.  Salter  L;  47  «fi  \  ^^  ^^  t'  ^'  ^"^ '  Pennington  r 
(Eng.,)  1  U.  C.  L.  J.'SS;  wherrarapp  ication  to  ,  ol'°''  ^'^"r.'  Craoe  y.  Cr^cl 
woman  on  the  ground  of  poverty  was  refused  1  «  .„  •  k  "^^^ /"^^d  of  a  married 
the  record  for  six  months  withou^t  Zectbn  The  fir.  "^  ^''",  ''""^^'^  *"  ^«"»in  on 
of  a  married  woman  does  not  m'X^nJ'lJZlTl  't^Jt'l'S'l^f 

BoS;  ?0MVrcrts^^^re:d7ilrr„n^d  s  ii-r?  ^'^^  ^"'*'  '^  ^^^  ^-  *«  «- 

V.  L.ttle.  22  L.  J.  1037;)  /o  ifTene^rfSL  „f^  r"/''J.*°J°^" ''''";  (P-^yne 
orderediftheinfantsareallresidentourof    ho  ••'?*''"*'  '^'^''   «<^°""ty  will  be 

2:4  i  Coo,.ej  ,.  Gir,i„,  Qraafs  Cham.  Rep  w"  o    8  u  C  I,  T  W?  )    '  "  ''°' 

In  Hardwicke  v.  Warren   2  Ir  Eo   R   K,.    ,.  .  '     '  "'^^'^ 

plaintiff  do  not  comply  with  the  orlr  wi'^hin  a^riT"'' m  T  ^""'"^  '^^^'^  t^"**  ^^  the 
18  to  apply  on  motion  that  he  give  the  seTuriv  Lr  °°''^''  *'.'"'  the  proper  course 
that  his  bill  should  stand  dismWd  wffhT/  /"'"^^  °^''*'''»  ^^^^^  and  in  default 
lOBeav  29.  (and  cases  tS^^tuedTwhert^  ^^^"f.^^f.Giddings  v.  Giddings; 
costs,  and  following  these  decisions  W^odv  r  ''PP''«'^t'"'^  ^"^  granted  with 
1856.  The  time  is  in  the  discre  ion  of  *h„  Grey  per  Fslen,  V.  C,  8  Oct.? 
per  £>^ten,  V.  C.  3rd  Deer.,  1850  "'"'*'  ''^^  "'"'^  ^^  e'^J'^rged,  (/^"rf.,) 

refde'i:'reVnitl^d"aol'r;e^ 

aken  any  oath  of  naturnliz^^ror  ex^rci-sed  theli  r/'r'^!  ^'''''  ^"t  had  nevS 
try,  returned  to  this  province,  and  sorne  I'th  ^f  '^''*'  f  citizenship  in  that  coun- 
a  motion  for  security  for  cos  s  was  r^'usTd  althoul?''^'  ?''^  "  ^'^  '°  this  court, 

ntention  was  to  leave  immediateiron  the  Ueli  l^of  r.''"'  ^''T  '"""'^  tLat  his 
sworn  that  his  intention  was  to  remab  in  the  country.         """"'  '^'  P^^^i^tiff  having 

^^z:i:':^:^j!^'^;-^^^  t  v^?  i-^^^^ction. ..,  a, 

revived  by  his  legal  personal  renresrit.!"  i!f„^V-"  i''Tj  ^''  ""'''''  '^^  ^'"  ""^ 
^bc  aeiendant  was  held  entitled" to  the1;su;'l  I'vLITJ  t'"''^  "*'  ^^^  J""sdiction, 
V.  Davenport,  7  Jur.  N.  S.  1224 ;  30  L.  J  ih  272^ 9TS!^356  r'^''    ^'^*'^°° 


-"-T- ■■«■=■  "'T-.  ■ 


10 


SECURITY  FOR   COSTS— PARTIES  TO   SUITS. 
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If  the  order  cannot  be  obtained  upon  prajcipe  ;   and  it  will  have  been  seen  that  It 

motion  npplicatioD,  such  affidavit  must  be  mentioned  in  the  notice  of 

»l7„'!l?''r*'^'"'*''/^-  '"  *''^  *=°""*^  ^''^'■«  the  bill  is  filed  is  to  hear  and  dispose  of 
all  opphcanons  relating  to  security  for  costs,  see  post  Order  XLIV  ,  sec  4 

Joll7iZfXtT  ''  '^'  '"^'''"''  ''  ^«P"ty-"g'«t"r  ^horo  the  bill  is  filed, 

by,  the  sureties  named  in  the  bond  before  making  the  order  asked! 

PARTIES  TO  SUITS. 

yi.^  The  practice  of  setting   down   a   cause   on   an 
objection  for  want  of  parties  merely,  is  abolished. 


S5S"ttlo"i**.    ^^°-  2— It  shall  not  be  competent  to  any  defendant 
«e'".Tn"anv'o"""'  ^""^  '"'*=  *°  ^^^^^  ^ny  objcction  for  want  of  parties  to 
thyoiiowfng     such  suit,  in  any  case  to  which  the  rules  next  hereinafter 
set  forth  extend. 

Rule  1.— Any  residuary  legatee,  or  next  of  kin,  may 
have  a  decree  for  the  administration  of  the  personal 
estate  of  a  deceased  person,  without  serving  the  remain- 
ing residuary  legatees  or  next  of  kin. 

Rule  2.— Any  legatee  interested  in  a  legacy  charged 
upon  real  estate  ;  or  any  person  interested  in  the  pro- 
ceeds of  real  estate  directed  to  be  sold,  may  have  a  decree 
for  the  administration  of  the  estate  of  a  deceased  person, 
without  serving  any  other  legatee  or  person  interested 


PARTIES   TO   SUITS. 

[ORDBR  VI.,   SBO.   n,] 

Rule  3.— Any  residuary  devisee  or  heir  may  have  the 
hke  decree,  without  serving  any  co-residuary  devisee  or 
co-heir,  (d)  * 

Rule  4.— Any  one  of  several  ceatuis  que  trust,  under 
any  deed  or  instrument,  may  have  a  decree  for  the 
execution  of  the  trusts  of  the  deed  or  instrument,  without 
serving  any  other  of  such  cestuia  que  trust,  (e) 

Rule  5.--In  all  cases  of  suits  for  the  protection  of 
property  pending  litigation,  and  in  all  cases  in  the  nature 
of  waste,  one  person  may  move  on  behalf  of  himself 
and  of  all  persons  having  the  same  interest.  * 

Rule  6.— Any  executor,  administrator,  or  trustee,  may 
obtain  a  decree  against  any  one  legatee,  next  of  kin  or 
cestui  que  trust,  for  the  administration  of  the  estate,  or 
the  execution  of  the  trusts. 


u 


In  all  the  above  cases  the  court,  if  it  shall  see  fit,  may 
require  any  other  persons  to  be  made  a  party  or  parties 
to  the  suit,  and  may,  if  it  .hall  see  fit,  give  the  conduct 
ot  the  suit  to  such  person  as  it  may  deem  proper :  and 
may  make  such  order  in  any  particular  case  as  it  may 
deem  just  for  placing  the  defendant  on  record  on  the 
same  footing  in  regard  to  costs  as  other  parties  havin- 
a  common  interest  with  him  in  the  matter  in  question.  '^ 


But  court  may 
order  other  per> 
soDR  to  be  mad* 
parties; 

may  glye  the 
conduct  of  tht 
case  to  any 
party, 

and  rec^Iat* 
tba  cottt. 


dulrileglrwh':  SrS  riroad'Ltrrthl"^  '\V'''  representatives  of  resi- 
the  suit,  although  the  dev  selrth.^cni       t     ®  institution  of  the  suit,  parties  to 

beeaso'named.'%\trnan"  Cookeri  Vv!  R^"4V''°"^^'^^  ''  th?ir  deaS 

seems,  too,  that  the  rule  apDliertoThil/f-?       r  •^'""^''  ^  "''"•  ^PP-  I"*.)     It 
of  trust.    (McLeod  y  AnZHt  'oo\^'^l  ''"^l^.l  V/-^^'^^  responsible  for  a  b/each 

OOU)    But  vid.  Jesse  v.  BenneU,! DeG.-  i:&  a'eoV/  26  l//.  ci?^^' '  ''  ^"^ 


IS 


PARTIES  TO    SUITS. 

[OBDER  TI.j    SEO.    n.] 


pa^rr^y    ,,  *^®  ^^^'^^  ^^'^^  *^e  persons  who,  according  to 

X:'ooTony.e       r'''''\^''''^''' '^  *^'  court,  would  bo  necessary 
decree.  parties   0  the  suit,  are  to  be  served  with  an  oiBce  copy 

of  the  decree,  (/)  and  after  such  service  they  shall  be 
bound  by  the  proceedings  in  the  same  manner  as  if  they 
had  been  originally  made  parties  to  the  suit ;  and  uoon 
service  of  notice  upon  the  plaintiff,  they  may  attend  ^he 
proceedmgs  under  the  decree  ;  any  party  so  served  may 
apply  to  the  court  to  vary,  or  add  to  the  decree,  within 
tourteen  days  from  the  date  of  such  service,   (g) 

..^^''^^J'Z^u  •''"  ''"*'   concerning  real  or  personal 

estate  (h)  which  is  vested  in  trustees  (i)  under  a  will, 

settlement  or  otherwise,  such  trustee  shall  represent  the 

persons  beneficially  interested  under  the  trust,  in  the 

same  manner  and  to  the  same  extent  as  the  executors 

or  administrators  in   suits   concerning  personal  estate 

represent  the  persons  beneficially  interested  in  such  per- 

sonal  estate ;  and  in  such  case  it  shall  not  be  necessary 

to  make  the  persons  beneficially  interested  under  the 

trusts  parties  to  the  suit ;  but,  on  the  hearing  the  court, 

If  It  sha  1  think  fit,  may  order  such  person  or  person 

or  any  of  them,  to  be  made  parties,  {k)  ■ 


App.xiii.;)  and  that  the  rule  Ts  to  serving  n.inlr''''''^ '•  ^""°°''' ^  «^^e. 
Clarke,  20  L.  T.  88;  s.  c.  1  W  R  48)  and  t„  n^'f  '  ?Pi"'  ^V"^>^^^''  (Clarke  v 
mers  V.  Laurie,  10  Hare,  Ap^xxVu/^s  c   iw  g!  Igs")       *'^  J""^'^^^''^^'^-  (Cl^^l- 


B/4d--''q  H^"''''-°  °^-  '^'^  '"'°  ^'  »ot  confined  to  admini^frnti-  c.,:.- 

B.,Idv.,  9 Hare,  App. Duviii-comp,  AlcLeod  v.  Annesleyis^ L." J.' ChTesZ ;  s.  o.  17 


^ivwicr  T. 


PARTIES  SUITS. 

[order  VI.,  SEC.  n.] 
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hold  the  section  to  apply  to  foreclosure luifs  In  eJrTJ-  '^"'  *^«^«"rt  wou  d  o„,y 

though  the  rule  was  not'extenddTo  adult  eS^  represented  by  their  trust'e       al 
children  entitled  in  remainder  vested  in  Vk*"  9^' trusts  except  as  to  the  Zrl  .f 
Fowler  v.  Bavldon,  ante.)     So  Jsn   -, '°  *^°  trustees  under  a  settlement     tr        ^ 

im  )     In  n„o        I.       ^^^  *'"'y  fire  made  nartipo     /'«f  V    «  , .  "'^  **'®  represen- 

ioy.;    ■'n  cases  where  the  exeonfnra  „f      ?•    (*''^"sfield  v.  Hobson    1«  R<.„ 

J    Where  a  mortsaffo  hn«  hn  J^evajues  v.  Eobinson,  24  Beav.  86  99  ^ 


fiefit 
Sue 
!  Grant, 


14 


i       ! 


PARTIES  TO   SUITS. 

[order  VI.,  SBO.   II.] 


Where  a  bill  is  filed  against  trustees  by  parties  claiming  adversely  to  the  cestui  que 
trust,  the  cestui  que  trust  is  a  necessary  party,  and  it  is  the  duty  of  the  trustee  to  ob- 
ject that  the  cestui  que  trust  is  not  before  the  court,  and  if  the  objection  is  not  made 
the  court  will  at  the  hearing  direct  an  amendment.  (Cleveland  v.  McDonald  1 
Grant,  416.)  * 

In  a  suit  by  trustees  to  reduce  into  possession  the  trust  estate,  and  in  which  the 
defendant  answers  and  calls  in  question  the  existence  of  the  trust  estate,  the  cestuis 
que  trust  will  become  necessary  parties.     (Houlding  v.  Poole,  1  Grant,  206.) 

Where  a  party  who  has  executed  a  deed  to  trustees  and  seeks  to  set  it  aside  as 
having  been  obtained  by  fraua  the  cestuis  que  trust  must  be  parties  and  that  although 
some  of  them  have  released  their  interest  under  the  deed,  and  others  had  not  anv 
part  in  obtaining  it.    (Rogers  v.  Rogers,  2  Grant,  137.) 

To  a  bill  filed  by  a  partner  in  an  insolvent  partnership  against  his  co-partner  to 
set  aside  a  marriago  settlement  as  having  been  made  by  the  co-partner  when  insol- 
vent,  the  trustees  and  cestuis  que  trust  are  necessary  parties,  as  being  entitled  to  have 
the  accounts  of  the  partnership  taken  and  the  assets  applied  in  exoneration  of  the 
eettled  land.     (Thomas  v.  Torrance,  Grant,  Cham.  46.) 

o  i*^D^Pr-"!''"7'?  *  P^^""  ''^^^^^  "®  ^'*^^"  t^«  section,  (Shaw  v.  Hardingjam 
^  w.  K.  bo/,}  and  where  there  was  a  devise  to  trustees  subject  to  the  payment  of 
debts,  with  a  general  residuary  devise  over,  the  general  residuary  devisee  was  held 
to  be  an  unnecessary  party  to  a  suit  to  carry  the  trusts  of  a  will  into  execution. 
(Smith  V.  Andrews,  4  W.  R  353. )  In  a  late  case.  (Bolton  v.  Stannard,  27  L.  J.  Ch. 
845;  %  c.  4Jur.  N.  S.  5/6;  6  W.  R.  570.)  where  there  was  only  an  implied 
power  of  sale  m  the  executrix,  Sir  John  Romilly,  M.  R.,  held  that  she  was  not  a 
trustee  within  the  section. 

(k)  Notwithstanding  the  above  rules  it  would  seem  that  when  an  estate  is  to  be 
sold  undsr  the  decree  of  the  court,  all  persons  interested  in  the  property  oueht  if 
possible,  to  be  made  parties  to  the  suit,  or  at  least  to  be  served  with  an  office  co'py 
of  the  decree  (Doody  v.  Higgms.  9  Hare,  App.  xxxii.)  Where  in  an  administration 
suit  persons  believed  by  the  plaintiff  to  be  the  next  of  kin  of  the  testator  were  not 
on  the  record,  but  the  plaintiff  alleged  that  he  intended  to  serve  them  with  a  decree. 
N.  S.To2T3^  e'w  R    3ir)*  ""^  ^''''*'''  '''''  overruled.   (Snepp  v.  Snepp,  4  Jur! 

Rule  S.—In  all  cases  in  which  the  plaintiff  has  a  joint 
and  several  demand  against  several  persons,  either  as 
principals  or  sureties,  it  shall  not  be  necessary  to  bring 
before  the  court,  as  parties  to  a  suit  concerning  such 
demand,  all  the  persons  liable  thereto ;  but  the  plaintiff 
mjjy  proceed  against  one  or  more  of  the  persons  severally 
liable.  {I)  ^ 


T-Jiul  nnf!^  ons  concerning  parties  embodied  in  this  order  are  contained  in  the 
Ko^  r ''"..''.'"^"i  '^^  P^'^^^*<'«  «f .  tl^e  Court  of  Chancery.  ( 16  &  16  Vic.  ch  86.) 
..evt.o^  .  0.  viiia  order  corresponas  m  great  part  wiiU  the  42ud  aecUoa  of  that  act. 


PAKTIES  TO  SniTS-S.BPCENA  TO  APPEAH,  .0. 

[OKDBB  VI.,   8B0.  n..  AI^D  ORDER  VII.] 
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Rule  l.-This  rule  is  the  same  as  the  English  rule. 


I     Rule  2. — And  this  also      It  win  k-.   v 

Rule  6.-AIS0  follows  the  English  rule. 

Rule  6.-Emboaies  English  .ules  No.  6.'  7,  and  8. 

Rule  7.-Thi8  rule  is  English  rule  9 

hmn.  in,ere«.c|  ^tbe  i.,«,'';L''f  1°-"  '"'"«  ""«  m5  ISIT"^  ■•"'"•  «>. 

oncernino-  ro..i   „»..?      *°® 


I  Vir.  The  w  77"  "'  ^'''"''  ""  "''«^''«- 
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Appearances 
abolished. 


APPEARANCE — BILL  OP  COMPLAINT;  ITS  FORM. 

[orders  Till.   AND  IX.] 

APPEARANCE. 

VIII.  In  future  no  appearance  is  to  be  entered  in 
any  suit,  either  by  the  defendant  or  by  the  plaintiff  on 
his  behalf. 


BILL  OF  COMPLAINT. 

Juinf:  luform      ^^'  ^  ^^^^  ^^  Complaint  is  to  be  in  the  form  of  a  peti- 
tion,  addressed  to  the  Chancellor,  (n)    It  must  contain: 

1.  The  name  and  description  of  each  party  com-i 
plainant.  (o) 

2.  The  name  of  each  party  defendant. 

3.  A  statement  of  the  plaintiff's  case  in  clear  an(l| 
concise  language,  (p) 

4.  A  prayer  for  the  specific  relief  to  which  the 
plaintiff  supposes  himself  entitled ;  but  the  prayer! 
for  general  relief  may  be  added. 


w     I 


_  (w)  By  order  5  of  the  Orders  of  Court  promulgated  on  the  10th  January.  18C3  it 
IS  provided  that  "after  the  1st  day  of  February,  next,  all  bills  of  complaint  and  peti- 
tions  are  to  be  addressed,  '  To  the  Honorable  the  Judges  of  the  Court  of  Chancery.' 

(o)  The  proper  place  of  abode  and  description  of  the  plaintiff  must  be  given  otberi 
^T.o      "!       ^'^    ordered  to  give  security  for  costs.     (Dan.  Chy.  Practice,  vol.] 
p.  249,  and  cases  there  cited.)     See  also  Manby  v.  Bewicke,  2  Jur.  N.  S  671   fLordJ 
Justices,)  where  Bailey  v.  Gundry,  1  Keen,  53,  is  confirmed,  '  ' 

(;j)  The  order  as  to  the  form  of  a  bill,  and  as  to  what  it  must  contain,  (and  havinil 
regard  therefore  to  the  requirements  of  this  order,  and  to  the  forms  of  bills  in  thil 
several  cases  enumerated  in  schedule  A,  appended  thereto,)  is  very  explicit. 

It  must  still  be  borne  in  mind,  however,  that  certain  material  parts  of  a  bill  anl 
necessary,  and  which  are  not  specifically  alluded  to  in  the  order. 

Every  bill  mu  t  show  clearly  that  the  plaintiff  has  the  right  to  the  thing  demandejj 
or  ftt  least  such  an  interest  in  the  subject  matter  as  gives  him  the  right  to  institute 
the  suit  concerning  It  :    if  otherwise,  the  defendant  could  demur;  and  this  ruleap- 
plies  not  to  one  plaintiff  only,  but  to  all  the  plaintiffs.    The  interest,  moreover,  intt. 
subject-matter  must  be  an  actually  existing  interest,  a  mere  possibility,  or  even  pnJ 
bability   of  a  future  title  will  be  insufficient  to  sustain  a  bill ;  and  the  plaintiff  must 
also  make  it  appear  that  he  has  a  proper  title  to  institute  a  Ruitconccrniaff  it    Tiis' 
practice  is  laid  down  in  Mitford  on  Pleading,  5th  Ed.  177,  188. 


The  facts 

as  a  sharehi 

is  oecepsary 

IM.&K.  61 

has  been  fra 

fraud  will  no 

Rogers,  1   Ji 

between  two 

As  to  a  genei 

391,  V.  C.  VV.; 

in  miud,  that 

the  bill  whicl 

Cr.   145;    Wi 

Stansbury  v. 

White  V.  Sma 

made  by  the 

the  plaintiff  is 

and  therefore 

he  in  favour  o 

Phil.  28;  Att 

V.  Vernon,  2  S 
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:8  of  a  bill  ani 


BILL  OP  complaint;  its  POBM. 

[ORBBB  IX,] 


IT 


To  pot  th.  role  more  f„iiy.    n,  p,.i„,. ^  _^„^,  ^^^ 

The  plaintiff  must  therefore  allege,  *"    J'     • 

(a)  His  title  distinctly  to  the  subject  matter  •  if  u.  i,   .i. 

that  he  is.  or  so  far  at  least  as  Thav^  i  zll^  ^'j^^ '"'  ^«  ""«*  «how 
must  allege  the  /ac/.  from  which  the  co?,rf  „  '•"'"'*  ^""^  ^o""*  relief;  ho 
collect  that  he  has  Hlle,  anrtte  aile/a  'on  sh"o?."/  '^'"^  *°  ^'  *™«'  "^ 

graph  should  be'ooX/d  ZtpToSoX.  Tr"";"?^'  "°''  ™«'  p"^ 
qoired  by  the  4th  order  of  the  Orders  S  .h.K'i  °7r"-    (f'"  «  r". 

The vr>ysz:si:szt:x ?i?ht?  °*r     ""•  ''''•'  "" 

Bho-  to  what  relief  the  plaiotiff  coofidera  h,w''en,"H'>  '\°  "'" '  "'  «fflo«  i"  to 
he  ,eoke  to  obtain.  The  prayer  .houiriTketrelm  bln-''-^ ".'."''•''•  *«'"th.J 
eord.ug  to  the  several  kinds  if  parlicularrtlZViiA  ""l"*''  '•"»  Paragraphs  .0- 
ntms,  be  the  prayer  for  ^^^^irSS      "'"' ^''^.  •»<!  the  last  parafr^p^J^J't 

..I':hSjiri"''r.:,^„Yen?"Sr-'^'^^''"''''«P'»-t»bei„,describe<. 
has  been  fraudulent  oonduet  „„\i°  °,'°":  '  J"*;)     "Ihe  plaintiff's  ease  is,  thM  tteS 

:ra\rSe"h^e^Sin^~^^^ 
fSi.y.a  w.:  4  W.  R  47irifanal  e,«L™m\°-    (S'«<I">an  ,.  .Marsh  JIvW 

Stanebury  v.  Arkwright,  6  Sim   481      H  '"    ^""i''"'  ^-    ^'-^^^0,   2   M    &  G    ^ft7* 
?ehyrd;ffndi:-.i^£i«JS^^^^^ 

TVerltlrt??."'.''  /•  "'J»'«f  NorS^iSV.'i'^r.^.-l'ir  PAiohester.  3 


3 


ves  T.  Fernie.  3  Mj:'&~6r!  632.)^ 
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BILL  OP  COMPLAINT;  ITS  PORSf. 

[order  IX.  1 


As  to  prayer  for  relief,  see  Dan.  Prao.  vol.  1,  226.264;  Hiernr  Mill  1<?Va»  ii/i 
Kernck  v.  Saffery.  7  Sim.  317;  Hanbury  y.  L  tchfidd,  2  M   &  K  ^4  •   HpTi  ^  H  ' 
Great  Northern  Railway  Company,  6  Def  G.  M.  &  G.  66 ;  s."  c  ,  18  Jur!  685         ^^' 

alone  sufficient  to  convert  Hie  bill  into  a  bill  for  relief    Tsouth  P.«Ll  p  "       ' 

-.288,291;  Mcddowcroft  v.  Campbell.   13  Beav    184      Ti,«  JIJ*  !■  •     j        '  ^eav. 
substantial  person,  capable  of  paying  colts. '''(^i^!\\  Whitmort2iTiTi;*8'94.) 

Wlfl?,«l'r®/-  ?u°-  5f  ^'■-  ^°'-  ••'  P-  72,  as  to  suits  on  behalf  of  infants      The 
?u"   N  S'SO  V  C  K  ?h,:?tT'  ^'r'^'r^!  *^«  °«*  f^^"^-  (Mjor  vArnotrJ 

•err?ocb"?^t-BSs^SKra^^^^^^ 

4  W.  R.  658  ;    V.  C    K     4  W   R  690  f     «1„   V  ?,? '  Bradberry  y.  Brooke, 

M.  &  G.  596;  affirming  decision  of  V.  C.  Stuart,  2  Jur.  N.  S.  204.)       "'^ '  **  ^«  "• 
In  ll«t"Jl*  ''■^  ^«i<— The  assignee  of  a  debt,  cannot,  unless  some  impediment  exists 

1  Cr.  &  Ph.  154.)  '       ''^  •^°  ''"'^'  ""°'   Clark  v.  Cort, 

party-'fortSf le^i'Ti^^'f  ^°f-^'  *^'  "^^^'snor  as  well  as  the  assignee  must  be  a 
Vea    Tr    4fi<f  '^^f  /'^^^  f  '"'^'<>°  "-emains  in  the  assignor.     (Cathcart  y  Lewis   1 

Edne/v   Jet'euTwad  S%'  ;'"^*'*'  ''^i,  ^^'^^  '"   ^"'^«---   3  Mad  "^4 


3Ves.ll4; 
flell  T.  The 
85. 


BILL  OP  complaint;  its  form. 

[order  IX.] 

In  the  sevml  cases  enumerated  in  schedule  A  here 
under  wr.t.en,  the  bill  of  complaint  may  be  in  tte'  form 
or  0  the  effect,  set  forth  in  that  schedule  as  appHcabT; 
to  the  particular  case;  and,  i„  cases  not  enumera  ed  in 
hat  schedule,  forms  of  pleading  similar  in  princW  may 
be  adopted  whenever  a  more  detailed  statement  is  no^ 
necessary  for  the  full  developement  of  the  case.  J 
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appendix.  reierence  are  introduced  here  instead  of  in  the 

SCHEDULE  A. 
FORM  OF  BILLS 


A.  B.) 

and    I 

ID.  j 

and 

E.  F. -) 
and    y 

G.  H.  J 


IN  CHANCERY. 
(Enumerate  all  the  parties  plaintiffs.) 


Plainiiffa, 


defendants. 


(Ennmerate  all  parties  defendants.) 

ntrtown]    ^°  ''^  Honorable,  &o. 
forthefxamin- r  ""™bly  coniDlaininir   dTinnra    *,_     «    « 

he  witnesses)  J  Under  and  by  virtue  of  flnL!!' ,    •'  ^-  ^-  ^^  ^^m  (a)  that 


CiTT  OF  Ton  ONTO, 

(or  the  ecu 
selected  for  th 
ation  of  the 


(M.jor  ,.  Arool.,  2  Jur.  N.  S.  m;Tliw.  i  229  )    """^  »■"■' '"  W^m. 
ii?Ul':r  °°" °' '^» »"«"  •"  «»  '» •«' «».,  .01  the «.isi^^  „  .ff„,  „, 

»q«l«  «8  to  the  .mount  ao'u.",  due d  JT""'  '.°  "''<"■ "  «°  the  nX  t^ 
the  ground  that  it  did  not  allege  ih.t  the  MnimZ7"'j'  "  ''"'  "'  f««clo"re  on 
for  .he  mortgage,  ,.a  „,errule^d.     (CSTGa'dne^r?  U™' t^'llli^r"'""' 

cIo™™"'5t°I 'dT^!r;ML°e  Mm'T''  ^'' "'°''"  "  »"  ™P"~'  -'-  -'a  - 
'.Xhon..on,30r.,nrr;S'.^L\5;'l;^^S^raS-:^ 


so 


I'-    i 
!!■:    ! 


BILL  OF  COMPLAINT;  ITS  FORM. 

[OBDER  IX.] 


«Pr/J  i*v.J«  !  ??\''^'''''°  ^"^''"^'^  P''«P«'"*y  (««•  leasehold,  or  other  pro- 
fh«  i'roni.  \  f  ""^  ^'^  *^"''°  comprised,  being  (insert  a  general  descriptio?  of 
the  property)  for  securing  the  sum  of  £ and  interest;   that  tht  time  for 

ITZi^""''^  ^"'  '^^P'"*^'  '^'^'^ '>''«'«««»  paid  on  account  of  princl- 

Jf  ;*nH  •  •  ,  ■  °»  »''°°""t  of  '"Merest ;  (or  that  no  sum  has  been  paid  on  account 
of  P  ner  principal  or  interest;)   that  your  orators  have  not  been  in  the  occupation 

jLu«at5En"!ll??i'  "'*  ""^  P"*  "''^'"^'  ("'■•  '^'''^  y^""-  °^«'°"  l"^v«  been  in  the 
occupation  of  the  premues,   or  of  some  pr^rt  thereof,  from  the dav 

*l  T7^ r-  '"  ^^.^  year to  the day  of in  the  year  •] 

that  there  is  now  justly  due  upon  the  said  security,  for  principal,  £ and  for 

interest  £____.  That  E.  F.  and  G.  H.,  the  defendants  he^To,  are  entUled  to 
luohTK  of  redemption  of  the  said  mortgaged  premises  (or,  the  premises  subject  to 

8uch  hen.)    Your  orators  therefore  pray  that  they  may  be  paid  the  said  sum  of  £ . 

and  interest,  and  the  cost  of  this  suit ;  and  in  default  thereof  that  the  equity  of  re- 
7nZflVl-!h^  mortgaged  premises  may  be  foreclosed,  (or,  that  the  said  mort- 

gflg.d  premises  may  be  sold,  or  that  the  premises  subject  to  such  lien  may  be  sold, 

5!«  ii^H  K?''^^  """^  '^°  P''"^""^  *''"''"°f  "^PP^^^d  '»  o'-  towards  the  payment  of 
the  said  debt  and  costs,  and  that  the  said  E.  F.  and  G.  H.  may  be  ordered  to  pay  the 

BuIhTl5»  "^Vr^^f  ^"^'  ^'^i''''^  '''^''  '^*"'"  deducting  the  amount  reaped  by 


«n^?.  mortgagee  has  assigned  all  his  interest  under  the  mortgage,  he  i^an  un- 
necessary  party  to  a  bill  of  foreclosure  by  his  assignee,  though  the  mortgagor  aUeges 
that  the  mortgagee  has  been  paid  in  full.    (Gooderham  y.  DeGrassi,  2  Grant,  135  ) 

«aSf  f^"  '"^r;e°g°/  becomes  bankrupt,  his  assignees  (and  not  he)  are  the  proper 
parties  to  a  suit  to  foreclose;  (Torrance  y.  Winterbottom,  2  Grant,  487;)  so  where 
he  becomes  bankrupt  m  England  hy  force  of  the  Imperial  Act  12  and  13  Vic    Ch 
106,  see.  143.     (Goodhue  y.  VVhitmore,  7  U.  C.  L.  J.  124.)  '     . 

The  judgment  creditors  (under  fi.  fa.  lands)  of  the  mortgagee  are  necessary  par- 
ties  m  a  foreclosure  suit.     (Sanderson  y.  Ince,  7  Grant,  383.)  "^""""ry  par- 

«„  J!^^''^*  ^"i-!"''  ^v'^°  ^^^^  ^^^"""^  ^^^  ^^^^  ^^*y'  1861,  respecting  property  in  which 
lo/T-  'J'i'''"' ^''':^.  ^°  \»terest  as  such,  the  suit  enures  to  their  benefit  anTwill 
keep  their  judgments  alive,  although  they  do  not  re-register  their  judgments  or  nS 
any;?  /a.  m  the  sheriff's  hands,  and  although  they  L  not  nctu.allyTar  tes  to   h 
8u,  .  (Commercial  Bank  y.  Woodcock.  9  Grant,  141,)  see  also.  Buckley  y.  Ryan  7  U 

Oran'/V^f  M  ""^  S^'^V"  ^L^?  oP^'*^''  *°  foreclosure  suits  Forsjth  y.  Drake.  1 
Grant,  223  ;  2  Spence  Eq.  Jur.  694-8 ;  and  Fisher  on  Mortgage,  187,  227- 

ui'^  TWs  paragraph  should  be  omitted  in  a  bUl  for  discovery  in  aid  of  defence  at 
law.  As  to  prayer  for  general  relief,  see  Hill  y.  The  Great  Northern  Railway 
Company  6  De  G.  M.  &  G.  66;  s.  c.  18  Jur.  685,  where  it  was  Teld  that  unSer  such  J 
prayer  relief  inconsistent  with  the  allegations  in  the  bill  wUl  not  be  granted. 


A 

a 
C 

Crrr  op  Tc 
for  the  county  U 
by  the  plaintiff  f 
Ination  of  the  w 

dated  the 

hereinafter  n 

-,  the 

entitled  to  tl 
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'  '«f.j:^r„iri'j^i\x>s'"°'  ''"^"^'»«"-  -*-«  •  »>«.  ^ 


IN  SHANCEEY. 


C.  D 

cSSn^rrn'^e-  )  ^O  THE*  H0N0BAbTe7  &a 

or  the  examina-  f  IlumbJy  complainine,  &c,. 

the  witnesses.)   J  — term,  in  the  year  _Z. 


...Plaintiff. 
...Defendant. 


A.  B. 

and 
C.  D.. 

Cirr  or  Toronto, 
(or  the  county 
leoled  for  the  examina- r  "umojy  coitiDlaininff   fir^     vn,,,.  „-  * 

tion  of  the  witnesses.)    J term    in  til  viir^'         '  ^  "^  "'^**°'''   ^O.,  that  in 

late  of ^ceased,  of  whom  Vour  ora.rH, -^7- T""  °^"*«'-'  (°''  »•  H.. 

assignee,  under  an  assignment  dated  Z  ZT  a  !  «^«°"to»-.  or  administrator,  or 
ministrator,  or  adminis^trSor  rf«  S  no^'  ZuZJ'  ^'■\^'  "^  ^^'''  «^*'°"t°'-  or  aS- 
recovered  a  judgment  in  the  court  of  y°"'^°'^''*°r'^t^O";''signee  under,  (d)  &c  ,) 
named,  for  the  fum  of  £  !Z.^  1 177.7~  fgainst  C.  D.,  the  defendant  here  n 
against  the  said  C.  D.,  which  j^i  nt  Sas  Zv  r7.il>f  °'''.  ''"""^'^^  '^  y^"'*  '^^^ 

county  of ,  on  the  J-Z^  iv  of      ^  ''S^^'^J'^dm  the  registry  of  the 

had  divers  lands,  tenements  and  herediamentTTirThrinl  /       *  ^'""^  ^''^  «''*''  C.  D. 

£  ^-  -^  •  T  *'"'  °""^'*  °f  *!>«  same  lanr  tene^"enH  and  hr".  '^'  ""^  ^^'^^  *^^  ^^^'^ 
the  said  judgments.     Your  orator  therefore  nrftv^tLnri    ''^''^'''ja'nents,  subject  to 

of  the  said  judgment,  together  wihTnteresttK-"  '"^"^  ^'"'^  ^^^  '''"'"'°* 
m  default  thereof  that  the  said  knds  tenemL  J  „nT^  t  ^'^  °°'*«  "^  ^^is  suit,  or 
part  thereof,  may  be  sold  for  tie  sat'is?actron  tLreof  a'^  "J  "  "^^P^^^"' 

applied  accordingly;    and  for  that  prpose  thS  ~  ^^P'"-'"'^^ 
accounts  taken,  (e)  purpose  mat  all  proper  directions  be  given  and 


^<^^''^lXTs:',Z^^^^^^  ''-ribed.  Without  detailing  the  trans- 

^o^^^'^X^stZ^^^^^  repeal  the  laws  relating 

10)  "that  no  judgment, ^rule  order  ?r;ec?ee?nC  f"^^''««by  it  is  enacted  (sec^ 
court  n  Upper  Canada,  Lhall  crelt  or  opera  e  as  a  li^n^'^T"'  '^  """^^  '^^^7 
any  interest  therein,"  and  whereby  all  sta^uSs  anthn J«  Z  "^'''^'  "P"°  ^"«J«  or 
ments  decrees,  and  orders  for  the  payment  of'onPvTni^  tl'e  registration  of  judg- 
repealed;  has  abrogated  and  rende'rYd  obselet"  S^  ^^"  ^^"^'^^ 


'  'iSeXTerg'tl^^^rr^^^^^^^^  or  any 


IN  CHANCERY. 


A.  B.. 

and 
CD.. 


by  the  plamtiflfforthe  exam- 
ination of  the  witnesses.) 
dated  the  -  ■ 

hereinafter  mentioned 
• ,  the  will  of 


Plaijitiff. 
'I>e/endant. 
under  ."rb?,,r.'!?'°kf =•;..?.''"■•  "'"!'"•  *c.,  Ih.t 


CiTT  OP  Toronto  ^  tA     »,     rr    — ' 

for  the  county  town  s-iected       °  THE  Honorable,  &c. 
i)ytheDlainfifffc,.t.pe3j^.  >-  Humbly  complainii 

loned-that  is   to  sav.   an  jn^^n*,,  "  \f* .,  7^'^°'^ 


Ho*  ^  ^u  *°  '— -"^«re  dated  the dav  of 


:  ^;  i 


22 


BILL  OF  COMPLAINT;   ITS  POKM. 

[OBDEE  IX,] 


itZ  ^;  ■  P?*f  •  l^.  ?« <'"«  ?"^y  t«)  tljerein  comprised,  being  (here  describe  the  pro- 
perty  ehortly)  wh.ch  was  originally  mortgaged  (or  pledged)  fir  securing  the  suKf 

f-T-, iml  interest;  and  that  C.  D,  the  defendant  hereinafter  named   is  now 

by  v.rtue  of  the  sa.d  indenture,  dated  the day  of ,  (a"d  of  LbsTl 

inTLZZT'ft'^  '^'  "°'l«"^''  '^  '\'  ^"'^  property,  (or  holder  of  iSe  safd  He") 
?1  ifo  ?  "^  P""*"?"!  ™o°«y  «''J  interest  remaining  due  upon  the  mortgaire  • 
Lllf  ''  ^'"^  ^""^  «;-'^tor  believes  that  the  amount  of  the  principal  monTy  andlnl 
teres   now  dne  upon  the  said  mortgnge  (or  lien^  is  the  sum  Sf  £-1 .  or  theie 

reed  Vthe  said  slZl  "'  °'"'''  '"^  ""'^''  '^'^  "PP'^^'^^'on  *<>  the  said  CD  to 
receive  the  said  sum  of  £ ,  and  any  costs  justly  payable  to  him   and  to  re 

convey  to  your  orator  the  said  mortgaged  property.^r  property  subjicT'to  the  saS 
t^lTl  P'^y."?^"' »'^"e°*''  """^  •'f  ""y  costs  du^to  him  in  respect  of  thi.  .ecurUy 
bu    that  (he  said  CD.  has  not  so  done.     Your  orator  therefore  prays  that  he  S^S 

ini  thaVthe'slmTJ;'''  T^  "°'''«"«''!  r^^''^'  ("''  ^''^'^''y  «"bject  I  the  said  liTn.^ 
and  that  the  same  may  be  re-conveyeH  or  delivered  up)  to  him.  upon  navment  of  thi 
principal  money  and  interest,  and  costs  due  and  owing  upon  he  s^ai^m o^rTgal  S^ 
l;en  0  and  for  that  purpose  that  all  proper  directions  Lay  be  g?ven  anftcoufts 


.Plaintiff. 
..Dffendant. 


I    I 


4.  By  a  person  entitled  to  an  account  of  the  dealings  and  transactions  of  a  partner- 
ship  dissolved  or  expired,  seeking  such  account.  partner- 

IN  CHANCERY. 

A.  B 

and 

'  ^^  ''"'^  ^\^-'  t^  defendant  hereinafter  named,  carried  on  the  busine^  of 

m  CO  P.rtnership,   under  certain  articles  of  co-partnership,  da  ed  the 

^^day  of and  made  between  (parties.)  for  under  a  verbal  A^rVT 

S^G^H  ^tThr  '°"''  "''f  ^^'  ^-  ^"  °^*^'°"«^  t^eSUpe'ivVa'gttTp: 

^°1,  •■  ^'^  °,"  *^^  T7 '^''y  °^ ;   and  he  says  that  the  said  co-nart 

nership  was  dissolved  (or  expired,  as  the  case  may  be)  on  the -day  of    ^ 

Your  orator  therefore  prays  that  an  account  of  the  partnership  dealings  and~ti^: 
actions  between  your  orator  and  the  said  C.  D  mav  hn  tnUpn   onrV^f  „ff  •  j 

business  of  the  said  partnership  wound  up  and  Sed^'ntr"' tre'dittlo?;?  t\" 
coiirt,  and  for  that  purpose  that  all  proper  directions  may  be  given,  and  accoilits 


6.  For  dissolution  of  a  co-partnership. 


A.  B., 

and 
CD.. 


IN  CHANCERY. 


.Plaintiff. 
.Defendant. 


(or^e"Ju°„irtownl^°  ^«„^   HoNOK.BtK,   &0. 

selected  for  the  examin-  f  Humbly  complaining,  &o.,  your  orator,  &c..  that  vour 


4tion  of  thn  vifnouau  \  I  nriifrir   nnri   P    T\      *U^ 


A.  1 
anc 

c.  r 

CiTT  OF  ToRONIi 

•"•  ••'"  county  1 
•elected  for  the  txa. 
»Uon  of  the  witnee 
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;  day  of 


have  been,  since  the  ■ 

°^ "''*^«'"  certain  articles  o7  ^JHil^v^'""*,"*'"  *"  *^«  ^"^^^  or  business 

agreement  made  between  themonC!^"^'J'''^T'^  *°-  (^^  under  a, S 
8b.D  was  to  con.in„„  ^„-  "« day  of ,^  ^hich  partner- 


ship was  to  continue  for . years-  /nr  fn/  ""^  "'." ')  *hich  partner- 

buMness  was  CHrried  on  under  the  S  a.  ee^:L*'; 'f.^^^''^  ^ime  ;)  that  i^he  «aTd 

culty  (here  state  the  facts  relied  on  Prwarran^in    7*  ,~ ^''''""t  ^^Y  diffi- 

ment.oned  day  until  the  present  t.me  the  sa^n*  dT'""""'  T^  *'"^»  f-""™  »^e  last 
self  in  the  said  business,  by  removing  the  hJnl-nV?i;  ^'"'  '^'"^""^  nii.conduoted  Inm- 
or  counting-house  of  the  said  firm  and  rLnv-       °^**'^  co-partnership  from  the  sbZ 
access  thereto:  by  discharging   "e  clerics  and"fer^v""?'''*i"u  '"*  '^«''''-""«  h  m  ^J 
ing  others  in  his  own  intertt  in  the"  roo"     ^-^       '-  '"''''  ^™'  ^"*^  "^T 
books    orimproTicrly  keeping  the  same    nn;^^^        '"I  ^"''^  «"'"««  in  the  laid 
had  the  effect  of  dxcluding  vour  oraToTf^n^  k^  i"''  ^.'"'  '^^'"c  with  the  view  and  hi. 
said  business;  by  using 'tC«metf  Zfi'ymtrh^"' ''^  ^'^^™''"«««™«»'^^^^ 
applying  the  moneys  of  the  uartnershm  L   /^"         *"^  °^"  private  purposes  and 
nothing  in  the  said  articles  or^n^h«?^°  ^'^  °^°  individual  use ;  that  there  i- 
your  orator  has  ".ade^fl^q^u^n     ^p',  cVtbns'^foThrrV^  ^n"«"'^  ^-'^  condJot'^aVd 
to  act  m  accordance  with  the  said  aJrPPmonV     i"'"^  ^- ^- *°  ^««5stthe.efr<.m  and 

tt''°-H  f  r '.•  °"  ^'"^'^  -account  youforaroS^the'''*'*  '^^  '"^^  '""  '^  P"^'  '""i  S 
th  s«.d_^fendant  ^^^^^^^IJ^^^^^^^^^^^^^^  -tice  to 

-ol'ved.  and  that -thelrou'nTs'^nrs'rE^^  ''T''  ^'^^^-^rZi'Lj^,'^. 

ment  thereof,  and  the  affairs  tiereof  woSnd  un  a'l^^  ^.'  '''^^  ^''"^  *^«  commence- 
may  have  (such  further  relief,  &o.)  ^  """^  adjusted,  and  that  your  orator 


"^;X2^;,----/i-^p:-s^ 


IN  CHANCERY. 


A.  B. 

and 
C.  D., 

Cm  or  Toronto, 
(or    the   county   to... 
selected  for  the  examiir 
ation  of  the  witnesseB  ) 
C.  D..  the  defendan 


ooi.nty   town  (  '^°  "^^f   HonokaBLB,   &o' 


.Plaintiff. 
.Defendant. 


}agree.SeT/rdThe"^^*^''d.^^^      -^*-'  ^°-.  *»»«*  by  an 

crater  for  to  sell  to  lim;ttl?„%rh:?d  *'^  "/'^  ?'  ^  '^^^^'^^tflTtoZ 
as  the  case  may  bej   thSScHbt  JrTe?e"l^      'TT'^  or  other  ^prope^rt^ 

that  he  has  made  or  caused  to  bfimnl  f    lu      *?:.  ^°'"  ^^^  """n  of  £ _  . 

toperform  the  said  ZTlll^LTtVl'l'!^]^  "'^  D.  an  application  snecifil 


as 
and 

caDy 


for  that  p„rpo8,  that  ,11  proper  direS.Tl  v.?  ^  "P^'ficnllj  performed,  and 
.tog  to  perform  the  .afd  'i'^'^:^t^^cSZxX^S^i^l ""  "'"'  ''■  »•  '■«W 


7.  Bi-l  for  .he  ,pecme  performanoe  of  .  parol  agreement  partly  performed. 

IN  CHANCERl. 

A.  B 

and  Plaintiff. 

^         CD 

(^S^. °'  Toronto.      ^  To  th-.  itA:" ^'."Vl" "r* Defendant. 

rKKt;rei!^-;the--^::!:^lr/''^'"'^  *<'••  y«-  -ator,  &,.,  that  on 

■ yo^f  orator  being  seised  in  fee 


day  of  ■ 


24 


« 
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simple  in  possession  (or  C.  D.,  the  defendant  hereinnfter  mentioned,  beinir  orm- 
tending  to  be  seined  m  fee  simple  in  possession,  or  in  fee  tail,  or  for  years.  0^, 
remftinder  expectant  upon  tlie  determination  of  a  certain  estate  for  the  life.  Sto    u 

the  case  may  be)  (/)  of  lot  number .  your  orator  and  the  said  C.  D.  ent^re^ 

into  a  verbal  nRreemont  for  the  sale  ond  purchase  of  the  said  premises,  at  or  for  th« 

fhl'Ll'  ""7  °I"^"~r P"^"*''"  ^y  ^^"•'^  '^"""'^l  instalments,  with  interest  upo J 

the  payment  whereof  a  proper  conveyance  was  to  be  executed  of  the  said  premiJeiL 
free  from  incumbrances :  (here  state  acts  of  part  performance,  as)  that  your  orato? 
or  the  said  C.  D.  was  nocordlngly  admitted,  and  entered  into  possession  of  the Tld 
ItrTj  ^''f  «°""""«d,'n  possession  thereof  ever  since,  and  is  still  in  possession 
tr„?i    fV'""""'^"*^"'"!?"''  ''"^^'''""blo  improvements  thereon,  and  has  paid 

th!t  nn^      .r~' •  p.'""*  °^  *''®  ""''^  purchase  money;  and  your  orator  subroiu 

J^rlT  ^^  OToumstances  aforesaid  the  said  agreement  has  been  partly  pe" 

ZZ.:  r  "t  ""  «"''/'«/°»'-  o'-'itor  to  a  specific  execution  thereof;  for  which  purii,se 
yZZir  .1"  T^'  ^'■'^"?*  applications  to  the  said  C.  D..  but  without  effect 
th«  r«?i  r    n  •"■*  ^^"y^  ^^"^  "'°  ""'^  °°"*''''°<  ""'y  be  specifically  performed  by 

the  said  C.  D    your  orator  being  ready  and  willing  and  hereby  offering  to  perform 

i^herTeU  'f  &  "'^'"^'  °"  ^"  P"''  """^  ^^"^  ^'"''  "'*'*''  """^  ^*^«  such  further  and 


I     ) 
1 


8,  Bill  to  stay  waste. 


IN  CHANCERY. 


A.  B. 

and 

C.  D. 


..Plaintiff, 
.Defendant. 


(orS'co^u'nTrrnV  )  ^0  THE   HONOR.BL.,  &0. 

lected  for  the  examin-  f  Humbly  complaining,  &0.,  your  orator,  &c.,  that  your 

atlon  of  the  wituepses.)  J  orator  is  and  has  been,  from  before  the  acts  herein  after  complain- 
ed ot  until  the  present  time,  seised  in  fee  simple  (or  in  tail,  or  for  life  in  possession 
or  remainder  expectant  upon  the  determination  of  an  estate  for  the  life  of,  &c    under 
and   by  virtue  of  an  indenture   of  settlement,  dated,  &c.,  or  possessed   for  the 

ZZTff.A^^'"'  f y^"*"'  "°^«''  ""^  by  virtue  of  an  indenture  of 

demise  dated.  &c    an  I  made  &o.)  of  lot  number ;  atd  C.  D..  the  defendant 

hereinafter  named,  is  in  possession  of  the  said  lot,  as  tenant,  for  a  term  of 

years,  (or  from  year  to  year,  or  at  will)  of  your  orator,  under  and  by  virtue  of  an 
indenture  of  demise  (or  an  agreement,  dated,  &c.,  and  made,  &c.)  between  your 
orator  (or  h.  F.  deceased,  whose  estate  has  come  to  your  orator  by  descent,  or 
devise,  or  purchase,  or  under  and  by  virtue  of  his  last  will,  dated,  &c.)  and  the  said 
i>.  V,  (or  U.  H.,  whose  estate  has  come  to  the  said  C.  D.  by  operation  of  law  ns 
executor,  or  administrator,  or  assignee  in  banlcruptcy  or  insolvency  of  the  said  G 
H.,  or  by  devise  or  purchase,  under  and  by  virtue  of  the  will  of  the  said  G.  H  or 
an  indenture  of  assignment,  dated,  &c.,  or  as  tenant  for  life,  impeachable  for  waste 

under  and  by  virtue  of  the  aforesaid  indenture  of  settlement)  has,  since  the ! 

f^IJlu —- ."""'"'"^d  waste  on  the  said  lot,  by  cutting  down  and  removinu 

irom  the  said  lot,  and  applying  to  his  own  use.  a  large  number  of  the  timber  and 
other  trees  standing,  growing  and  being  thereon,  and  quarrying  a  large  quantity  of 
stone,  being  on  and  part  of  the  said  lot,  and  by  pulling  down,  &c.,  houses,  &o.,  and 


ih  ^^^  ^*^^'^ber  party  fills  a  representative  character,  say  that  the  said died  on 

heir-at-l  ^^ '  *°^  *^®  ^'^^'^ ^^  ^^^  ^^^''^^o'^*  ^^  admiaiBtrator,  or 


)elng  or|>r«. 

years,  or  in 
>  life,  Sto.,  M 
C.  D.  entered 
at  or  for  the 
itoreit,  upon 
lid  premises, 
your  orator, 
1  of  the  said 
n  posnension 
md  has  paid 
»tor  submits 
I  partly  per- 
lioh  purpose 
thout  effect, 
erformed  by 
f  to  perform 

further  and 
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he  continues  and  threatens  nnri  intan.io  *» 

B«id.  and  other  waste'an'd  deat'uc  I    „ "h?; J^l^t  .m  T^"  ^"«'«  "  '^f<>^^- 

by  your  orator  to  desi«t  therefrom.  Your  LZ  thll  'r«''  frequently  requested 
n.«y  be  restrained  by  the  order  and  injunction  of  is  hn  ^l?"  ""'*  *''°  ""'-^  C.  D. 
tinK  such  wuHte  as  aforesaid,  or  any  Sr  Lste  ^nnir"***^  "  °°"'''  ^'■«™  °°"""it- 
premmes,  and  may  account,  &o.,  and  that  vm.r  Arff  '  °''  ^^^'^uction  on  the  said 
other  relief  in  the  premises.  ^^""^  «'^'''°'"  may  have  such  further  and 


'Plaintiff. 
•Defendant. 


0.  Bill  to  stay  trespass  in  the  nature  of  waste. 

IN  CHANCERY. 

A.  B 

and  

C.  B 

CiTT  OP  Toronto.       -v  'Pn  mi»r."ul V 

(or  the  county  town  .e-  \  ^°  ^HB    HONORABLE,    &c. 

Jecttd  for  the  examino- r  Humbly  complaininir   &o      vmiV  /^«„*        o 

tlon  of  witnesses.)  J  orator  was  at  tho  tim»  «f  ♦I  '.  ^.  orator,  &o.,  that  your 
and  has  been  since  up  to  the  Vresent  tLl  m  '**'  '""'"  hereinafter  complained  of 
or  forlife,  or  possesse'd  for  the'Tern  inde^f  aTeJm  o?  '''  «'-?>«(- -i^ed  in  tali; 
of  an  indenture,  dated,  &c.  and  made  Tc,  as  ?he  cTse  mavT;^""'^!'"-  ""'^  ^^  '"'^^ 

said  lot,  by  cuttLg'down  aT?-r"emovSg  C  the^Tarffand '^  trespassed^onS 
use,  divers  valuable  timber  and  other  trees  ii?hJ!i.       '  ^"'^  ''PP'ying  to  his  own 
on  the  said  lot.  (by  quarrying  and  remov Sg  ^^.M  S'lofaT.""""?  ^'^^  '«'"« 
own  use  large  quantities  of  stone  which  wefe  on  and  r,!r   J  .k  ^•^P?*^?^  ^°  ^'^ 
continues. and  threatens  and  intends  to  continue  tn  ?. J       ^  ^^\  ^"^'^  ^°*'    ^^^  he 
n^anner   although  frequently  requested  by  your  Irator'^r^  °-  /Vk  '"'?  '°*'  ^°  "''« 
orator  therefore  prays  that  the  sairl  rilfaL^^         I     ^^  ^^^^^^  therefrom.     Your 
injunction  of  thi's  hLorable  court  Lm  'comm  tU 'J  ""IT'rf  ^^  *^«  -'^«'  ««5 
acts  of  a  like  nature,  and  may  account  for  thrvauf  of  .v,''"l-  l^°''««^i'J.  «°d  other 
cut  down,  (or  stone  quarried,)  removed  and  annlS  to  h^        *'""'''  and  other  trees 
that  your  orator  may  have  suih  further  Id  S^Vuefirm^aVs^rm^^^^^^     '^"'^ 


"  -nJ^=?S^i;^^S- S^SJrt'rlt^J^J-^^ 


IN  CHANCERY. 


A.  B : 

and  Plaintiff. 

C.  D 

City  OF  Toronto,      -k  To  thp  ITnwn«»"T.'T'^"i' Defendant. 

(or  the  county  town  se-  I         THE  HONORABLE,  &c. 

lected  for  the  exHmina-  f  """"1^1^  complaining,  &c..  vour  oratnr.    J«rn     ♦!,„*       j 

tion  of  the  witnesses.)  J  an  indenture  dated  the  -        -        '  *°''  *'***  "°^«>' 


*•      "I 

nse-  f 

lina-  r 


day  of 


and  made 


an  action 
caused 


at  law  against 


m  respect  of  such 
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III 


11.  Bill  by  a  person  entitled  to  have  a  new  trustee  appointed  in  a  case  where  th<»r« 

9  no  power  m  the  instrument  creating  the  trust  to  appoint  new  truster  JJ  whi; 

the  power  cauact  be  exercised,  and  seeking  to  appoint  a  new  trustee       '  '° 


IN  CHANCERY. 


A.  B.. 

and 

C.  D.. 

City  op  Tokonto. 


.  Plaintiff. 
.Defendant. 


IV:^^^/?^  *•"■?  examina-  f  Humbly  complaining,  &c.,  your  orator,  &c.,  that  un- 

tion  of  th«  witneweg. ,     )  der  an  indenture,  dated  the -_  dav  of  L       Zi 

made  between  (parties.  Wor  will  of      ___  ^ ^*i!     j  «ay  oi ,  and 

p  ouerJ^  Vor'is  thf£^?'"*  hereinafter  mentioned,  is  the  present  trustee  of  s«h 
Lch  nronertv  as    J«  .„«         ^TT^  representative  of  the  last  surviving  trustee  of 
rwillTr  Sher  documPn?^?  ^''^  ?^^  '^"*  '^'''  ''  °«  P^^^r  ^^  ^^^  «aid  indentur 
denture  or  otW  1.  .^  °  '"P^^f"^  "^"^  *''"«*«««  ("^  *hat  t"e  power  in  said  in- 

nratlwl      ?  °°"°!*'°*'  ^^  ^PP"''^*  Dew  trustces  caunot  be  exercised  T  Your 

Lthe  X"  orCToit'aT  '"^^^^^  "••^^  '« ''PP"^"'^^  «^  the  sa?d  tr'st  p  op  JrtJ 
m  me  piace  ot,  &o.,  (or  to  act  in  conjunction  with)  iae  said  CD.  ' 

A  bill  of  complaint  is  not  to  contain  any  interroga- 
tories ;  all  merely  formal  parts,  except  the  address  and 
conclusion,  are  to  be  omitted;  and  the  signature  of 
counsel  may  be  dispensed  with,  (r) 


iJl\        J}\'  ""^  *^®  ^^*^  «^^P"''  ^8S9,  it  is  ordered  that,  "From  and  after 
the  farst  day  of  July  next,  every  bill  and  answer  filed,  and  every  affidaviTto  Se  IZ 
m  any  cause  or  matter,  shall  be  writtta  in  a  plain  legible  hand    "ndshnU  be 
divided  into  paragraphs,   and  every  paragraph  shall  be  Lmbered  conlutWely 
and  as  nearly  as  may  be  shall  be  confined  to  a  distinct  portion  of  the  subiect    iJ 
costs  shall  be  allowed  for  any  bill,  answer  or  affidavit,  or  part  of  any  bHl  a„Hwe 
or  affidavit  substantially  violating  this  order;  nor  sha  1  any  affidavit  violiirth 
SLnVf ^hV^o^rt^r^*  «^'  -  ^PP-iti-  to,  any  motion,  w^ithout  thVix'ptsf  pt 


with^dVt?"^     Sec.  2.— a  bill  of  complaint  may  be  filed  either  witli 

"^  '«'         the  registrar  or  with  a  deputy  registrar,  at  the  option  of 

the  plain  tig";  and  the  Sling  of  a  bill  of  complaint  shall 


But  by  Or 
upon  which  i 
of  such  notic 
auy  special  n 

The  plainti 
resident  in  tl 
Ch.  R.  310.) 

The  service 
the  service  of 
of  a  subpoena 

_  Tho  filing  0 
title  or  interei 
or  proceeding 
registrar  or  a 
been  register! 
(See  Con.  Sta 
»■  suit  or  proc 
the  doctrine  ol 
V.  Ward,  11  y, 
J-  566,  678,  51 

Where,  howt 
necessary  to  hi 
the  court  has  c 
would  seem  fro 
be  ordered  to  C( 
by  process  of  ( 

.  Where  a  cert 
IS  not  necessary 
jl^giatry,  the  re 
lor  all  purposes 

As  to  this  se( 
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have  the  same  effect  as  the  filing  of  a  bill  and  the  issuin.  -.  the  ...e, 
of  a  subpc^na  to  appear  and  answer  now  have;  and  thf-ei^'l^tK 
service  upon  a  defendant  of  a  bill  of  complaint,  with  ^--oVplat 
such  endorsement  thereon  as   is  hereinafter  pro;ided'"  "^^"'• 
shall  have  the  same  effect  as  the  service  upon  him  of  a 
writ  of  subpoena  to  appear  and  answer  now  has.  (.) 


must  be  filed  at  the  same  office  ;  and  where  a  bill  i   Z^-    P^'^'^'^gs  in  any  cause 
registrar  the  endorsement  thereon  mult  be  varied  accordfn^y!'^'  "^''  ''  '  ^^P"*^- 

de;?tr-;'g-trar';e.fpe'cJ;i^5y1L''th:'c^^^  ;^f\^  deputy-master  and 

have  all  such  power?  and  a^uthoritie     k^eraS  to"!  .'"  ^-^  ^^^°  ^^'^  ^'^  *« 
master  and  registrar  respectively."  °  ^'"'^  ^"'*'  »8  belong  to  the 

up?n  whi?  an;  n^oticelftrnTSdeTmli^^:  S^'fJ'^'  «"  *^«  ^^^-^t- 
of  a  subpoena,  see  Daniell's  Ch.  Pr.  Ss.  ''^-      ^^  ^^  *!»«  issuing 

A=  .0  th«  .««.„,  .o„  a...  ,he  E.g„.i  .„.,  ,5  s  10  Vio'.,  .U.  86, .«.  4. 


•M' 
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An  offlco  copy  of 
the  bill  to  be 
seryed, 


Sec.  3.— In  lieu  of  serving  a^defendant  with  a  subpoena 
to  appear  and  answer,  an  office  copy  of  the  bill  of  com- 

STnThSP^^'"*'®*^^^  '^'^^^  "P°^  him,  with  an  endorsement 
B.  thereon  m  the  form,  or  to  the  effect  set  forth  in  schedule 

B.,  hereunder  written,  {t) 


(t)  English  act,  15  and  16  Vic,  ch.  863,  sec.  3, 


The  following  is  schedule  B.  appended  to  these  orders: 

SCHEDULE  B. 
FORM  OF  ENDOESEMENT  ON  BILL  OF  COMPLAINT. 

.itlTr""^?  '/  *°  ^^  ^^^?  ^*  ^^'^  °^«^  °^  ^^^  registrar,  at  Osgoode  Hall,  in  the 
city  of  Toronto,  (or,  when  the  bill  is  filed  in  an  outer  county,  at  the  office  of  the 
deputy-registrar  at .)  '' 

*t,^^V^^*°  ".°^^^''  °''  ^^^'"^^  '^i*^^"  ^°"''  ^'^e'^s  from  the  service  hereof.  Cor,  when 
the  defendant  is  served  out  of  the  jurisdiction,  within  the  time  limited  by  the  order 
authorising  the  service.)  (m)  '' 

If  you  fail  to  answer  or  demur  within  the  time  above  limited,  you  are  to 
be  subject  to  hav  3  such  decree  or  order  made  against  you  as  the  court  may  think 
just,  upon  the  p  aintifF's  own  shewing  ;  and,  if  this  notice  is  served  upon  you  per- 
sonally, you  will  not  be  entitled  to  any  further  notice  of  the  future  proceedings  in 
ttie  cause.  '^  b    " 

NOTE.-This  bill  is  filed  by  Messrs.  A.  B.  and  C.  D.,  of  the  city  of  Toronto,  in  the 
county  of  York,  solicitors  for  the  above-named  plaintiff,  (and,  where  the  party  who 

files  the  bill  IS  agent,  add,  agents  of  Messrs.  E.  F.  and  G.  H..  of --   solid. 

tors  for  the  above-named  plaintiff.)  ' 

Where  the  plaintiff  sues  in  person,  his  place  of  residence  is  to  be  stated ;  and 
where  that  is  more  than  three  miles  from  the  office  where  the  bill  is  filed,  an  address 
lor  service  must  be  designated  in  accordance  with  the  provisions  of  section  3, 


(m)  This  18  the  time  limited  for  the  answer  of  a  defendant  where  he  is  served  with  an 
ofiice  copy  of  .le  bill,  within  the  jurisdiction  of  the  court;  where  he  is  served  under 
an  order  obtained  for  that  purpose  at  a  place  out  of  the  jurisdiction  of  the  court, 
the  time  within  which  he  is  to  answer  limited  by  the  order  must  be  inserted  in  tiiis 
notice,  and  which  must  be  altered  to  conform  with  the  order. 

By  Order  VIL  of  the  Orders  of  the  10th  of  January,  1863,  a  defendant  may  be 
served  out  of  the  jurisdiction  of  the  court  with  an  office-copy  of  a  bill  of  complaint, 
(as  under  statute  20  Vic,  ch.  66,  sec  15,)  and  the  time  within  which  such  defcn' 
aant  shall  be  required  to  answer  the  same,  or  to  demur  thereto,  is  limited  as  therein 
providea.    For  this  order  see  in/ra,  "  service  out  of  jurisdiction." 


Sec.  4.— 
upon  any  d( 
that  service 
effected;  bu 
original  bill, 
of  a  bill  of  ( 
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Order  No.  4  of  these  orders  provides  as  follows:  ^''^  Janua    -,  1863. 

"BKCRKKS   .OK   KKDKMPXIOX   OK  rOK.C.OS.KK   OF    MOKTOAOES   OK   FOR   S. 

elapT^dl'oo  pro'd'uSn  toThe'Stf  o?  the';"^  f  *5\'^^°^«  ''^^-^  °f  cases  .as 
the  bill,  and  upon  precipe  the  ffinUffiVo  be"entm  '\'.  ''^^V^' f  ^^e  service  of 
under  the  present  practice  be  maSeby  the  court  u«on  «  T^  ■''  ^''I''  '''  ^*'"^^' 
confesso,  under  an  order  obtained  for  tLt  nurnose  •  ?nri  ^'"""^  °^  *  causej.ro 
endorsed  the  following  notice.—"  Your  answer  ?st;.  h^  fi,^  '!'7  '1°^  ^"^  '«  ^^  ^^ 
istrar,  at  Osgoode  Hall,  in  the  citv  of  Torn JI!  u^  ^^?'^  ''*  ^^«  «^c«  of  the  reg- 

county,  at  the  office  of \he  dep'l  J  /egSrar  at  ^°'  ""^V^'  ^'V'  ^''^  ^'^  ^"^  «"tfr 
within  four  weeks  from  the  service  hereof  rorwh7n*l„7/''V^^°'''"  °'"  ^«'°"'- 
the  jurisdiction,  within  the  time  li-itedT/ti^oTt^X^grngte'se^r)^"'  '' 

je^^rh"avfa  IcZZ^'^^^Zllf:'!^^^^^  ^^  -  to  be  sub- 

notice  is  served  upon  you  persSv  ^1^ -f  k  ?/¥''''^'"'' ''  "^"^  if  this 
of  the  future  proceedings  in  the  caufe.^  ^'  ''''"^''^  *^  ^""^  f'^^tber  notice 

Note.— This  bill  is  filed  bv  Messrs   A    R  nr^.i  r  t^      /jx, 
county  of  York,  solicitors  fox^  the  abovt'  named  Safndff  T  f\'^  '^r'''''^  ^^  '^^ 
files  the  bill  is  agent,  add  agents  of  Messr^E  tTd\  ^H  o7  '°  *^'  f-""^'^  ^^« 
the  above-named  plaintiflF.)     And  upon  bills  faVf^^^nt.  ,~.~  solicitors  for 

such  notice  the  following  ■.  And  take  no  irp  fwM  r-°''.  J^'"  ''  *°  ^«  '^dded  to 
now  due  by  you  for  principal  money!  and  inter  sttio'sSm^^^^^  '^""^,  1?^*  *^^^«  ^« 
liable  to  be  charged  with  this  sum,  with  subsequent  inte3nn7~  f "'^  ^^""^  y*'"  '^''^ 
decree  to  be  drawn  up,  and  that  in  defauU  of  navrnpn^u  '"'^'icosts,  in  and  by  the 
months  from  the  time  of  drawing  up  ?he  d  cree  ^vYu^  iJ  ^^'^'^r'^'''  ''="  '''^''^dar 
foreclosed  (or  sold)  unless  before  ths  hL  „n      '  T       ^'^^^'^^st  in  the  property  may  be 

you  file  inihe  offiie  ab^veSeT:  m^moSlT^riS'sirir b'"'  ^°'"^'^^' 
your  solicitor,  to  the  following  efifect  •  "  r  rfin,,^J7t.  ^"""S.  signed  by  yourself  or 
the  cause"-in  which  cas^  you  will'  be  noX  nf  T"r  '^T"^  ^'^  the  plaintiff  in 
amount  due  by  you,  at  leas^  ^ourly's^Xelelirt'^sotef  ""^^^^^  *^« 


This  order  is  not  to  affect  any  suit  now  pending." 


JSotIc7se'"ouUn  t 'ro^eTrdr  ''''  °'  "^"^^^^^^  ^^P-'^'  --*  be  endorsed 


Sec.  4.-Service  of  an  office  copy  of  a  bill  of  complaint 
upon  any  defendant  is  to  be  effected  in  the  same  manner 
that  service  of  a  subpoena  to  appear  and  answer  is  now 
ettected;  but  it  shall  net  be  necessary  to  produce  thp»^°'J''<'f«"ving 
original  bill.     Affid.ivJts  nf  tV,„  c..,,;..  ^c  _„    «>  "".5fr°Py  °f 


oi  a 


bill  of 


.     Affidavits  of  the  service  of  an  office  cory  ^^"S'com? 
comnlaint  aro  tn  Ha  I'n  tlio  fr>«^    „„  x.     "^  ^'^'^  • 


are  to  be  in  the  form 


or  to  the 


30 


BILl  OP  COMPLAINT;  SERVICE. 

[ORDBR  IX.,   SEO.   IV.] 

effect  set  forth  in  schedule  C,  hereunder  written;  they 
are  to  state  where,  when,  and  how  such  service  was 
effected ;  but  no  copy  of  the  bill  is  to  be  annexed,  (v) 


(v)  This  order  does  not  apply  to  the  service  of  a  bill  of  complaint  on  a  corDoration 
(Counter  v.  The  Commercial  Bank,  4  Grant's  Chan.  Rep.  230  )  corporation. 

^r^^V^'rStTasT^^^^^^  ^^""^'^  ''''''''  '''  ^y  0^^-«  «^  19th 

"THURSDAY,  19th  MARCH,  1857. 

^n,!;*  ^^^°  ^^^^^'^  ^^^  ^'"  of  complaint  has  been  made  within  the  iurisdictionof  th« 
den  ;ee?e°rsirr"°"  fF'T'l^  ^^  P«^««°*^  ««"^°«  thereof  on'Z  mayor,  war 

/mo,  and  the  court  upon  being  satisfied  of  the  due  and  prooer  service  of  r  oh  hiii  «f 
pla1nt^°ha?no'hTanH  ^  ^°'''^°  .corporation  aggregate,  defendant  to  a  bill  of  com- 

fit  to  dirPPt     «j,.„r„T    ■  °     , .    ?™oer  of  such  corporation  as  the  court  mav  think 


4. 
court 


the  person  .erved  is  an  agenUhemf'  •^°"'''"  »»'?<"•"■»■'.  «■"!  "-at 

The  bill  may  h(>  sprvp/l  on  fhf. /1-^p — j i.  _^ 

leaving  the  oioe-co'^v-^Hh  IL'ZT"'""'  ^'^^^"^"V^'  *^,^  ^^*"^'oe  may  be  eflFected  by 
cttvujg  ine  omce-copy  with  a  grown-up  person  at  his  dwelling-house.    The  pereon 


Plomer,  1  Ai 
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ocu.,  oi  uuu  mree  weeks'  notino  mnaf  kV.    • """'  "^  ^i^e 

onlor,  and  see  ,Veb..er  ',  S^SZ^^  t.Sr6Z.  Z^'^s" 

Service  on  a  deputy-eovernr.r  nf  o        i     ,. 

ffe"  JerS=''  ^  ''™-  ^"^•^  ""^  ™  'Kres-Sui-iS  EUS^ltS 

•flemards  made  default  in  so  doin,,  il,rvii    ™"=?  "ndertaking  to  answer  but 
Chan  Rep.  277,  in  which  case  a  two  davs'  ^Jt',.f  e        ■  ^^^^  ^'  ^'^yes,  6  Grant's 
was  held  sufficient,  and  that  notice^^^^brslr/u^^rStTr'^^        ^-^- 
See  English  act,  16  &  16  Vic,  ch.  86,  sec.  5. 


The  following  is  the  schedule  C,  referred  to  in  the  above  order:- 


SCHEDULE  C. 


FORM  OF  AFFIDAVIT  OF  THE  SERVIOEOF  AN  OFFICE  COPY  OF  A  BIU. 


IN  CHANCERY. 


Between  A.  B 

and 

C.  D.  and  E.  F., 


I,G.  H.,  of. 


Plaintiff. 
Defendants. 


■'.      ."     ' ,  in  the  countv  of ' 

~ — ,  m  the  countv  of  ■ 7,  '  yeoman,  and  J,  K.,  of 

to.,J^O.  H.,for  n.jselffn„ae  oalTnld  sT  rt°l"d?d°„r;l;  '•"'  '"^J  •""" 

i:r:;\to;''',otiT£rse^-S^ 

tl<'„?„di!:f -■<•»'»- JopH  SJ^'e^'s^^  r  :„'I'i°?,.l;T«„°i:j'!?  ^  h^'' 

'  ~~  "*y  0^  — ^ ,  which 


it 


1i 
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[order  IX.,   SEC.    IV.] 

certificate  purported  to  be  signed  by  A.  G.,  registrar  of  the  court,  (where  th<>  bill 
has  been  filed  m  an  outer  county  state  the  fact  accordingly,)  and  that  each  pace 
of  the  said  office  copy  was  sealed  with  a  seal  similar  to  the  one  which  I  now  look 
upon  in  the  margin  of  this  nftidavit.  I  further  say  that  upon  the  said  office  copy 
at  the  time  of  the  service  thereof,  there  was  endorsed  the  following  memorandum— 
to  wit,  (here  insert  the  endorsement  set  out  in  the  preceding  schedule.) 

Sec.  5. — Where  a  defendant  in  any  suit  is  out  of  the 

Sorrico  of  an         ..■•..-   ,  ,  '' 

office  copy  of  a  jurisdiction  ot  the  court,  then,  upon  application  supported 

bill  when  the       ,  i         •!  ^'     «•  rr  rr        ''^ 

defendant  is  out  Dj  such  cvidenco  US  mav  satisfy  the  court,  in  what  place 

of  thejurifldic-  y     -t    n      ■,  .  ^'w 

tion.  or  country  such  defendant  is  or  may  probably  be  found, 

the  court  may  order  that  an  office  copy  of  the  bill  may 
be  served  on  such  defendant  in  such  place  or  country,  or 
within  such  limits  as  the  court  may  think  fit  to  direct. 

Such  order  is  to  limit  a  time  (depending  on  the  place 

Form  of  the  or.  of  scrvico)  witMn  which  such  defendant  is  to  answerer 

demur  to  the  bill,  or  obtain  from  the  court  further  time 

to  make  his  defence  to  the  bill,  {w) 


(w)  As  a  general  rule  the  court  will,  on  a  primd  facie  case  being  made  out  for  its 
interference,  exercise  the  jurisdiction  given  to  it  by  this  order.    (Maclean  v.  Dawson 
infra;  Meiklan  v.  Campbell,  24  Bea.  100;  s.  c,  28  L.  T.  351.)     See  also  Innes  v. 
Mitchell,  1  DeG.  &  J.  423 ;  26  L.  J.,  Ch.  719 ;  5  W.  R.  748;  Cook  v.  Wood,  7  W. 
K.  424. 

Where  the  evidence  relied  on  is  correspondence  with  the  defendant,  the  affidavit 
ought  to  state  the  date  of  the  last  communication,  otherwise  the  court  is  unable  to 
judge  as  to  the  probability  of  the  defendant  having  removed  since  his  last  letter. 
(Farry  V.  Davis,  Grant's  Cham.  R.  7.)  The  evidence  must  shew  that  the  defendant 
is  residing  at  the  particular  place  at  which  it  is  desired  to  serve  him,  by  some  person 
who  knows  him  to  be  the  defendant,  and  who  has  seen  him  residing  there  at  a  recent 
period,  or  who  has  received  letters  from  him,  dated  at,  and  bearing  the  post-mark 
of,  the  place,  and  which  shew  that  he  is  residing  there.  (Ibid.)  But  the  court  will 
not  necessarily  limit  the  service  to  a  particular  spot,  (Blenkinsopp  v.  Blenkinsopp, 
8  Bea.  612;  s.  c,  2  Ph.  1  ;  Harrison  v.  Harrison,  M.  R.  16  April,  1848;  Preston  v. 
Dickinson,  9  Jur.  919.) 

^  The  evidence,  moreover,  must  shew  that  the  defendant  was  a  resident  at  the  par- 
ticular place,  and  not  merely  that  letters  had  been  received  from  defendant  dated  at 
the  place.  (Kingston  v.  Monger,  Grant's  Cham.  R.  18.)  An  affidavit  shewing  the 
defendant's  residence  seven  weeks  previously,  is  insufficient,  (Fieske  v.  BuUer  7 
Bea.  581.)     See  also  Preston  v.  Dickenson,  supra. 

No  affidavit  of  merits  is  required ;  the  court  may  bo  satiti.od  by  an  inspection  of 
the  pleadings,  or  by  other  means,  whether  the  order  shouM  be  granted.  (Blenkin- 
sopp V.  Blenkinsopp,  supra  ;  Whitraore  v.  Ryan,  4  Hai»^,  (il2;  Maclean  v.  Dawson, 
27  Sea.  25  ;  7  W.  II.  D54 ;  8.  c,  32  L.  T.  384  ;  on  apnea!  4  DeG.  &  J.  150;  7  W, 
R.  438;  6Jur  "  -^   —     " 


w.  n. 

N.  S, 


D54 
663 
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so  Innes  v, 
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V.  Dickinson   .e/;,ra;  and  as  reported  in  9  Jur9]  9     wS      '^^C'  *"^'''''    ^''-^^to" 

Care  should  be   taken   that  the  time  be  spedfied^•n    h^^^^^^^ 

(Baynes  v.  Ridge,  9  Hare  Ann  ttv!)  .  null  , ,      -I,    *''®  endorsement  on  the  hill 

The  endorsemen't'on  th/bilf  Xul^be'the  "r Sui  "  ^7'*??'  '  '"''''  Ap"p.?.vSo 
ring,  otherwise  the  court  will  not  crant  th/nlJ  ''''^'^  ^^•"  answering  or  demur- 

6  U.  C.  L.  J.  163.)     Such  an  ,°nconltencv    h!!"  ^"^  '°''^""''-  (J'^™««  ^-  Wertbeimer 
caseof  a  substitutional  service  on  a  so,  S;  of X"c";^  '^  ''t?^'^^^^^  -" "« 

by  It.     (Rainey  v.  Dickson,  5  U.  C.  L.  J.  163,  164.)        '  ^""'"^  "°*  "^^  ^^^ed 

thrt^*.^L^reStrlStrb?rve^;Sf^^^^^^^^^^^^^     -^ n  p.  ei.  it  is  enacted, 
court,  with  a  copy  of  any  bill  of  proceeding  wit  W^^  «fthe 

made  to  the  court  for  th/allowanL  of   u  h^^ervice   an3  T'"'"''-''  ^^^  Previously 
on  proof  to  the  satisfaction  of  -he  court  thnf!!./      '  *'"'  service  shall  be  allowed 

56,  sec.  15.)  Practically,  however  tJisenJoLpT  "'"'  ^."'^  ™'^^«-"  (20  Vic  ,  ch 
would  not,  in  default  of  anWer,  St  aa^rde™^^^^  "««' «"^   ^^e  co^r 

obtained  and  personally  served  limiting  the  tinfpwlf^^  '."'!'"?''"  ""'^^^  ^'^^  been 
answer;  and  this,  even  although  Ui^ndorlerent  1  "hJ  «  '^'  ^''''"'''^'^*  ^'^«  *« 
been  a  tered  so  as  to  give  the  defendant  theal  time  t°®°'"'°P^  Y'}^  ««'-^«d  had 
would  have  given  him  on  an  application  under  th"s  order  '"  ""^''^  *^'  *'°"' 

ml  pr''otirnL:'bt'nS";Lre;";\ha"rv!StV",  /J^  -^'^^  ^^^^  ''  ^^ 7. 
beforementioned  statute  (20  Vic  Ch  56  spf  1M  u°^  the  jurisdiction  under  the 
ous  application  to  the  court  for^n  orker  Hmitin^lir.-^'  '^^l'"^'  ^'*''«»*  »  P^evi! 
dant  is  to  answer  or  demur.     This  order  nsSiws      '  ''''^'''  ^^'^^  '^'  ^«f«°<i- 


'SERVICE  OUT  OF  JURISDICTION. 


cof?w^i;^*t^^::;|^:?rt,Kt^jSsn:r^  ^^  ^-'^^^«"-  ^f  this 

or  to  demur  thereto,  to  be  as  followi.-  ^^  required  to  answer  the  same, 

1.  If  the  defendant  be  served  in  the  TTnitorl  «3fo*n<,    *•  a 
or  village  within  ten  miles  fronUakeHHrnn  ♦»?*''„*?'  ^^  America,  in  any  city,  town 
River  Detroit,  Lake  Erie,  tl^i  ver  N^^aTa  iike  Ontl"-^'"'*'  ^'^  St.  cfaiJ  S 
rence,  or  in  any  part  of  Lower  Canada  nJtbdowOuebeo'h':  • '  !^'  ^'^^''  S'-  Law- 
within  su  weeks  after  such  service.  ^      "''  ^^  *^  ^"^  answer  or  demur 

scrtbJI  :,r  tTiaS' FlSrtxtt  S'  '^^^f  "°*  ^^"^  *^«  "-^s  above  de- 
eight  weeks  after  .uch  service        '       ^^^'^'''''^'  ^^  "  to  answer  or  demur  with'^ 

Net  £=ct  or  STdVL^Ed'r  t  1^^°^  ^-^^«'  ^  '"  ^^va  Scotia, 
weeks  after  such  service.  "'^'  ^°  ''  *°  '^"^^^'^  or  demur  within  eight 

0.    If  served  plKATDlin«n  ♦},„_  _,;il  .      it,      ..      . 

demur  «.Un  WJ^uS  m^JftJ^Jir.™*"  ''"«■""="•  "«  " '»  ™«'  <» 

5 


84 


: 

1 

1 

1 

BILL  OiP  complaint;    SUBSTITUTED   SERVICE. 

[ORDBB  IX.,  SEO.  V.  AKD  VI.l 


7.  Any  party  may  apply  to  the  court  to  prescribe  a  sliorter  time  than  is  hereiobe- 
fore  provided  for  any  other  party  to  answer  or  demur  to  a  bill  of  compCt  or  to 
answer  or  appear  to  any  petition,  notice,  or  other  proceeding.  *'«"»P'ai'»».  o*"  w 

8.  Any  party  may  apply  for  leave  to  serve  any  other  party  out  of  the  iuriadi^tinn 
under  the  General  Orders  of  this  court  of  June,  1853.  jurisdiction 

9.  Affidavits  of  service  under  this  order  and  of  the  identity  of  the  party  served 
may  be  sworn  as  follows:   if  such  service  be  effected  in  any  plac7n?t  within  th« 
dom.n.ons  of  the  Crown  before  the  mayor  or  other  chief  magisfrate  of  any  cTytoin 
or  borough,  m  or  near  which  such  service  may  be  effected,  or  before  any  Br  tfs'h  oonl 
Bul  or  vice-consul   or  the  judge  of  any  court  of  superior  jurisdiction     And  if  such 
service  be  effected  in  any  place  within  the  dominions  of  the  cJownnof  within  S 
jurisdiction  of  this  Court,  such  affidavit  may  be  sworn  before  anyTh;  Hke  officer  o? 
any  notary  public,  and  in  Lower  Canada,  before  any  commissioner  for  taking  affida 
Tits  appointed  under  any  statute  of  this  province.     And  such  affidavit  shall   be 
deemed  sufficient  proof  of  such  service  and  identity  without  proof  of  the  official 
affiday  t  »  ''  handwriting  of  the  person  administering  ^the  oath  upon  such 


Where  order,  for     ^^^'  ^'"T^^^®^^  ^°^  Substitutional  service  of  an  office 
»ubBtuuS"S'"copy  of  a  bill  of  complaint  may  be  obtained  in  the  same 

Tioe  of  an  office    -vi».»»v»..v  1"  i  •• 

wmpi*aint*'ma°'        .     '  ^"^  ^^  ^^^'^  ^^^^^i  ^^  ordcFS  foF  Substitutional 
Wbteined"*^  service  of  a  subpoena  to  appear  and  answer  may  be 
obtained  under  the  present  practice,  (x) 


(x)  Before  the  court  will  direct  substituted  service  it  must  be  shewn  that  the  ner 
Bon  on  v/hom  i  is  sought  to  effect  such  service  is  the  agent  of  ihe  a  !y  whJm  h^ 
represents  for  the  particular  purpose  of  the  suit;  (BoL  v.  Angler;  8  5uT  050 
B.  0.  2  W.  R.  609 :)  or  at  any  rate  for  a  purpose  closely  connected  with  the  suit  -the 
principle  on  which  orders  for  subsritional  service  are  granted,  be  ngth a?  Jw> 
reaBonabl.  ffrouna  to  believe  that  the  service  wdl  come  to  the  party's  own  SledaT  f  Hone 
y.  Hope,  19  Beav.  237;  on  appeal,  4  DeG.  iM  &  G.328-  s  c  23  L  r  Ph  fift9.  Vw! 
R.  443,  545;  Heald  v.  Hay,  9  W.  R.  369;  g^rji^son  y  Beavan  9  Huro  A  nn ' ,  •  ' 
.  B.  c.  22  L.  J.  Ch.  287.)  ^'  -ueavan,  y  Hare,  App.  xxix.; 

Service  of  a  bill  to  restrain  an  action  at  law,  on  the  attorney  of  the  plaintiff  at  law 

Beav'ar22  L  7ch  287'' V^^'^'h"'""^  'l^'^i  f  ^^*''"'*^  servic'e  (Sergtn  v! 
.  ^  ii  '„  ^'  ''•'  ^^-  ^°''  Hamond  v.  Walker.  3  Jur.  N.  S  686-  HnroV  v  H„r=f 
1  DsQ.  &  Sm.  694 ;  Howkirs  v.  Bennett,  1  Gif.  216  •  2  L   T  N  S  79     nli^ntf   ' 

■r'^^'t  "^.^Wf  ^.''''\  '"'  '''  ^^•^"^-^  '-  C-'^^  Grant^'c^i'am.  Rep  5?1he;e 
It  was  decided  that  the  rule  aoplies  only  to  cases  where  the  object  of  tlfe  suit  is  to 
restrain  proceedings  at  law  only,  and  not  where  any  other  relief  is  sought! 

If  a  defendant  is  resident  out  of  the  jurisdiction,  and  has  given  a  jreneral  nower  of 
at  orney  to  some  one  to  act  for  him.  and  the  subject  of  the  pending"  n't  is  cTearly 
tvithin  the  terms  of  the  power,  an  order  for  siihstitntpri  so^-Jp-  -,«-  "  1,  -7 
(Forstery.  Men.ies,  10  Beav.  668;  s.  c.  17  Jur.-657  ;  RickcordV.  LS,l\Me^4"5t 
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den,  1  DeG.&a.  126  ;  Zulueu  v  V  nenr  a  M„;   ^i^df  ^'"'-  ^^^'  ^«"«'l  ▼•  God- 
15  Jur.  913;  Mutt.;  v.  Vipart   1  Phil'  I2    \  ul'  ^^^  '  Carwurdine  v.  Wishlnde. 
Morritt  V.  Walton,  2   W.  R.  643  ;  Cooper  vWnSr^T*  v  Courtney,  12  Sim.  140 
bert.  3  Beav.  333;   Webb  v.  Salmon   S^Hare  251  '  L    '''  ^^^  l  )y«^™""th  v.  Lam^ 

out  of  the  jurisdiction,  to  enable  h'm  to  VeUthe  «-nl  *  '^  ?""  l«.f^"^'^"t«.  ^^o  were 
held  not  sufficiont  for  obtaining  an  order tr  subs.iE'  *'"  '"^J'°*  ''^  '^'  «»'*•  ^^^ 
(Brooker  v.  Smith,  80  L.  J.,  Ch.  670r8  c  4.  L.  T  N  g  54")"'  ""^  '"'''  defendant. 

^^Au  admission  by  a  party  that  he  is  au  agent  is 'insufficient,  the  fact  must  be 
Mere  hearsay  evidence  is  not  sufficient  tironf  nf  «  A^f^  a    ^  v  . 

Sindor  T.  Forbes,  2  Beav.  603  1  Bi'm„iZ.:.  .  ,! '•  Gurnej,  1  Mad.  187: 
o„.  of  the  .ra„«.io,„  of  ^11^:^^^^°:.  Z^'Zl  f  ""'  '""  ""=» 

Hor,t,  1  DeG.  &  S.  cWt  WateVS;.  Croffs  sfm'el)?'';/  "^  °-  '■'  •  """'  '• 
cation  with  the  absent  defendant  OT,rf.,i.  J  ,^  '  "'  °,".?  P'"™  '■'  oonimuDi- 
Hogbes,  8  W.  11.  292  ,■  2  L  T  M  S.  IS)  ''"°"'"''  '  "'  «•  "« ;  Watts  v. 

In  cases  of  substituted  service,  the  orieinni  or^pi.  «ll«»i„     .». 
she.n  to  the  person  served.     (Joies  v  BranHl  ?  i       l^'i"?,-'"  ""'"'  "»»'  •>• 
0.  )r..i  observed  that  the  order  oL^lt^^™;' •    ■'"';••  "'  ?'  ^^'■'>    I"  ">"  »««»  V. 
person  served  with  the  proceT^I'p^JSfto'rrrved  oTS.'"  '"'""''  ''  '°  "" 

ivi:in°G'ibrn'X'.,TS%r,h:tfhro''o«r  .''°dr"'"°°"  °' ''°«' 

onihe  dernd.„°;''."S„f,'a*s  J^'tiZ^t^'SlLfr^'^'Z  '"":"'«"<'  ="'5c°e 
Of  the  costs  Of  hi.  .ppe.r°a;c7oT[h':i:.ilS'  'IS^'lTj^f^.'^tV^T"'' 

..tc:tf"'mo«rtTat%hi%"r'roi°°r°'  "-?°™«  -"'-™  «..  age„.„f 
ceased  to  bo  ageSt,  a  further  order  amL?^'  '"■'"'  T^  '°  ""«  ""'""time  have 
obtained.  '  '  authorising  service  of  .notice  of  moUot,  must  b. 

.uirct"t  ^ott" cSf  t°h'at'?KiLrrr,\t-''°-™''^r  ■»»""  °'  "• 

.*renc.  to  the  suit.    It  should  aUobe-shewathaUhe  d'eJea^J'fi  o'uUf"SjS 


ii| 


ii!i|i 
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c?n 'i?ur"/Vlim?,''I^r;'"°'"  «"^-''*'t»t'""'»l  ^^--^i^e  sl'oul'l  state  that  iU  Bupposed  «ge„t 
can  TMtli.i.  a  liuuteU  lime  move  to  discharge  it.     (Allan  v  PvDor  5  U  P   r    T     1 1«  ? 

Sko.  7.-In  "ise  it  nppears  to  the  court  by  sufficient 
evidence  that  any  defendant  against  whom  a  bill  has  been 
filed,  has  been  within  the  jurisdiction  of  the  court  at  some 
time  not  more  than  tuo  years  before  the  filing  of  the  bill 
and  that  such  defendant   nflor  due  diligence  cannot  be 
found  to  be  served  with  an  office  copy  of  the  bill,  and  that 
there  is  good  reason  to  believe  that  he  has  absconded— 
in  such  case  the  court  may  order  the  defendant  to  answer 
within  a  time  to  be  named  in  the  order  and  may  direct 
a  copy  of  such  order,  Avith  a  notice  to  the  effect  set  forth 
in  schedule  D.,  hereunder  written,  to  be  published  in 
such  manner  as   the  court  may  think  fit;  and  in  case 
the  defendant  dues  not  answer  or  demur  within  the  time 
limited  by  such  order,  the  court,  if  it  shall  think  fit,  may 
order  the  bill  to  be  taken  pro  confmo  again.fc  such  de- 
fendant, in  the  manner  hereinafter  provided,  (y) 


Proeecdinpro 
aitaini-t  an  nb- 
Boonding  di.  fen- 
da  iit. 


(y)  The  following  is  the  schedule  D.  referred  to  in  these  orders  : 

SCHEDULE  D. 

NOTICE  IN  CASE  OF  AN  ABSCONDING  DEPENDANT. 
■  To  the  order  directing  publication  the  following  notice  is  to  be  added  : 

C.  D.,  take  notice  that  if  you  do  not  answer  or  demur  to  tliP  hill  r^,„.=„„..*  *   *i. 
above  order,  the  plaintiff-  may  obtain  an  order  to  tak""he  bi    1,^0^?^?.      ^^^l 
you,  and   the  court  may  gra.ft  the  plaintiff  such  rS  as  h  "may  be  e"  itteron 
SlgsTn  theTaufr "'  '""  "'^  "°*  ""^^^  '^  '  '"^'^^^  ^^^^  «^  tLttu^'pro^^ 


fT^\:^^-^'}-^:P'--^:^  crc.se  .l?;;iU.2:-^'  rr 


Jur, 
Whitcombe 


12 
ton  V. 

«,.  who  I.  keeping  „„t  of  .iew.,  LT^.Vsc^n  jl^g  defeX.r  ^^^^  pV„1St 
W.  B.  667  i  seo  also,  Hele  y.  Ogle,  2  Hare,  628 ;  Gra.er  y.  Teiplo,  9  Sim.  sTs!) 
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Tho  affidavit  must  show  that  tlm  r,w,..t;n  u 

jone  where  there  is  -nsonabll 'p  oftSStT,fe%'e7"r'^r*  P^''*'^'  '^"^  "^  P^"- 
(Ansteyv  ''"'bson,  2  W.  R.  40 ;  llarriso,  V '^^  "'«  ^^'^nJ'^t  wouM  bo  heard  of 
Rob.on  v.E,ul  of  Devon,  2  W  A   485  l'''''r'"'''*?"'  ^   Hare,  530.)     See  al/o 

all  possible  diligence  is  not  enough  (//./)  T  andt^f  In""  *'"^!.*'^  P'^^''^'^  "'«  ^ 
2,  in  moving  for  an  order  unc'er  this  sio  ,„n'  i  ^  ^'"'^  ''•  <^''"'«c.  G'-'^nt's  Ch  R 
was  held  that  It  must  be  shewn  that  the  W.'  ,'^'^7'-"««'^^lefendant  as  abHcondhu;  i^ 
the  bill;  and  so  also  an  arplicaMon  for  ^  I?  '"''T  ^'  <■"»"''  ">  be  served  with 
sworn  .h,.,  defendant  had  abS^to  jL,?  ""T<-'"«8  refused  where  t  wis 
fendant  could  not  be  found  .here    (AS  ,    V fc  III'  T  "°*,  ^'^^^^  ^'"^'  ^^eT 

diTf  tht:-;^^^^^^  .as  been  out  of  .he  JuH. 

tion,  upcM,  whom  substituted  service  can  hfim„>         ^?  P"'"'°°  '^'"''»  tbe  jurisdio- 
ofout  of  the  jurisdic.ion,  it  wou  d  appeTr  thaTtt' nT  •    V"'''''  ""'  ^'''^'^  "^  l^eard 

^tvsrisi--:—^ 

tw;Ve^a?s"llt":'bu\l!rthl^:o^^^^^^^^^^^^^^  in  tho  jurisdiction  within 

t..'aon  for  the  ordiaar,  proces'^  t sSeXrt  ':Z^:^'lj^l^^^  °^  ^^^^ 

The  Orders  of  the  29th  June.  1861.  enact  as  follows : 

"BEm-DANT  ABSCONDINO  OR  BKINQ  CONCEALED 

whtTbll\r  rei^^L;°rsS!:L^Srrr-^-%that  any  defendant  against 
t.me,  not  more  than  two  yeirs  be  ore  th  fi  L  of  ihl'Sf'^^^^l  '^'  '°^''  '^^  some 
af  er  due  d.l.genco,  can  ^t  be  found  to  L  erid  1.  .n  ^  Sf^  '^"^  ^"°''  defendant, 
that  there  is  good  reason  (o  believe  that  »,«  h  u  "°  "^ce  copj  of  tho  bill,  and 
that  he  is  concealed  within  the  same  Se  court  n  '"f"'^  ^''°'  '^'  jurisdiction,  or 
by  section  7th.  of  the  9th  of  th:  oTnertl  Orders'ofrnt'  ^^"5^  .^'^'^  "'  ''  P"-"^«" 


'd  w  ithin  the  same,"  ex- 


^^""^^X:^^^^^^^^  *^-  ^e  is  con.. 

aectSitlsrotTutirnt^l^lt^JeXrt"--  ^'^  ™?-^  ^^  ^  order  under  this 
serve  the  defendant,  the  affidavft  Lst  shew^Xt'r^-^n'""^  ""'"^  ^-»  '"-do 
the  court  can  judge  , ether  th«  rlpflL  !^  .  ^^""^^^ona  have  been  made  so  tha^ 
Knapp.  Grant's  Cha...Re^  26 ')''"'''  "  absconding  or  otherwise     (Murneyt! 

The  omissi  a  of  the  namo  ,     ♦!,«  ^  /•     1 

is  a  fata,  defect.  (Jon^rv^B^^nt.'/S^Ts'^SHG'rTr  ''':  ''''  ''  ''^-"-^ 
,n«    f-  °  ^f  '"'''^'"^  "  ^t  least  once   n  every  week  rlS"  '  °'^\'  ''^°"^^  ^''^^^  tbe 

nsertion  thereof  up  to  the  time  for  whioh  tZ^-!,  "^.^"".''^    ''om  the  time  of  the  first 

he  do  bt  expressed  in  iiazai^ett  v  We  24  1  TcV  '!^''''''  ^'"^"^  ^'»  ^'^oV, 
and  Millar  v.  Elwin.  25  Bea.  (574 ;  6  W  r'  7«s  4  T  ^i^'lT'''"^  '•  '■  '''•  ^68  ; 
to  advertisements ;  Baker  v.  Dean.  G  W  R  7,0    tJ^''  ^-  «•  600.     See  further  as 

o      ^^-.0  a  1^.1  ,ro  co>,..,o  against  a  uef^ndant  who  has  been  advertised 
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under  this  section,  it  is  ncoessary  to  «liow  by  affldavlt  that  he  cnnnot  be  found  to  bo 
■erved  with  a  notice  of  the  motion,  (Gilmour  v.  Matthews,  4  Grnnt,  870.)  and  the  pa- 
pers in  which  the  ndTtMtiscinent  ban  Inon  inserted  must  he  produced  and  shown  to 
the  court.     (Goodfellcw  v.  Haii.bly,  Grant's  Cham.  H.  62.) 

The  wo^d^  «'if  it  shall  think  fit,"  giro  the  court  a  wide  discretion.  (Zulueta  v 
Vinent,  16  Bea.  272.)  Where  therefore  the  deltndHiit  had  always  resided  abroad" 
and  there  appeared  no  desire  on  his  part  to  avoid  tlie  process  of  tho  court,  the  appli' 
cation  was  refused,  but  without  costs,  (ibid,)  but  see  Ilele  v.  Ogle,  2  Hare,  623,  cited 

Care  must  be  taken  that  no  amendment  of  the  bill  is  made  pending  the  service  in 
manner  provided  for  by  this  section  and  the  application  for  the  order  pro  confeaso 
An  order  to  tuke  tho  bill  pro  con/easo  is  gone,  if  an  order  be  obtained  to  amend  even 
a  clerical  error  in  the  bill,  (Weiphiman  v.  Powell,  2  DeG.  &  Sm.  570;  12  Jur  958  ) 
unless  the  application  to  amend  bo  made,  and  it  may  be  made  ez  parte,  without  pre- 
judice to  an  order  to  take  the  bill  pro  confesio.  (See  Order  XIII.  of  Orders  of  June 
iooo,  aec.  8,)  ' 

Sec.  8. — In  case  it  appears  to  the  court  by  sufficient 
evidence  that  any  defendant,  against  whom  a  bill  of 
complaint  has  been  filed  for  the  foreclosure  of  a  mortgage, 
or  respecting  the  specific  performance  of  any  agreement, 
cannot  be  found  after  duo  diligence,  to  be  served  with 

Proceedings       ^^  °^^®  ^^^^  °^  *^®  ^'^^  ^^  complaint,  in  such  case  the 
•gainst  an  ab-    court  may  ordor  tho   defendant   to   answer  or  demur 

Bent  defendant         •   ,  .  .. «»     w*     v^uuiui 

who  oarmot  be  Within  a  time  to  be  named  in  the  order,  and  may  direct 
a  copy  of  such  order,  together  Avith  a  notice  to  the  effect 
set  forth  in  schedule  D.,  hereunder  written,  to  be  pub- 
lished in  such  manner  as  the  court  may  think  fit ;  and 
in  case  the  defendant  does  not  answer  or  demur  within 
the  time  limited  by  such  order,  the  court,  if  it  shall 
think  fit,  may  order  the  bill  to  be  taken  pro  confeaso 
in  the  manner  hereinafter  provided.  (2;) 


(2)  For  the  schedule  D.,  see  notes  to  the  last  section. 

This  section  does  not  apply  to  any  but  cases  for  foreclosure  or  specific  performance. 
(Bank  of  Montreal  v.  Hatch,  Grant's  Cham.  Rep.  57.)  As  to  evidence  required  to 
sustain  an  application  under  this  section,  and  generally  as  to  practice  thereon,  see 
notes  to  section  7  of  this  order. 
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plain,  may  be  obtained  at  any  timo   !>„(•„,„  ^•nmdu.biii 

upon  precipe,  (a)  ^  ''°'^°"  *""''"  ^''"  """• 


amend:  vide  Order  V.,  of  1853  sec    4      An<i     *  ""^i  obtaining  orders  for  leave  to 
whereby;,  it  is  ordered  that  tS^SoHhe  ion;!;  L^  ""-'"'V'  '^'^  ^-^1:7858, 

pen''dt7tLrrd^"s^'otVr  TSJ-^'^'   ^^  -  «PPeal  froj  tJe  d'ecil!'! 
V.  Lew.  2  P..  us,  and  cLrlUr^r^ieS  i.Vr.  llVaf  eS^^^^^" 

We?b!  2  t;^51^^rb^rserc:'Z"b?d^-  '""  ?^  ^"^  «^  --«  only.  (Priee  v 
therefor.    See  sec.  Y  0  of  this  orden^       ''"P'^'^'^  ^''^  °°  '^^  applioatfon^x  ^.a  Jj 

Where  the  plaintiff  amends  before  answpr  fh„  #•       . 
from  the  service  of  the  amended  bin    Tnl'  *•"  V""®  *»  answer  or  demur  runs  onlv 
except  aa  to  amendment  made  under  sec.^fo.''''''''^""^'^  ''  ^"«^*'  ^8  ilay'lTsf) 


(Wharton  t. 


S^n^Ti  kX™'"  "'  """^  ""^  "'"»■''=''•  »'/.'.  answer. 

Seo.  lO.-Service  upon  any  defendant  of  an  order 
of  course  to  amend,  before  answer,  may  be  dispensed 
With  up„    ,„  ,,pp,i^^,.^^  ^  ^   y  conn  isr^«'"«- 

»t.sfied  that  such  an  order  may  be  made  withourpi^ -«•"'»"" 
te  to  the  defendant's  rights;  and  when  serrice  Zn 
ay  defendant  of  an  order  to  amend  has  been  d  3pe„  ed 
wi  b,   he  cause  as  to  such  defendant  is  to  proceed  a  Tf 
the  bill  had  been  originally  filed  in  the  amended  form   (i) 


|t»f«s"gt3  !;i.'it'f,„''tri'°„..7!"'i''^  «-'''■;"«  «  ju^gmea.  creditor  „b, 
.  \         -  V.  uiDoOu,  1  Grant,  i6{}.)  uuauia  ,t.rv«uj-  before  tLa  court. 


ViA 
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Sec,  11. — An  order  to  amend  the  bill  only  for  the 
^  purpose  of  rectifying  a  clerical  error  in  names,  dates  or 
sums,  may  be  obtained  at  any  time  upon  praecipe,  (c) 


yc)  An  order  obtained  under  this  rule  was  held  to  render  an  order  to  take  a  bill 
jaro  confesso  inoperative.  (Weigbtmaa  v.  Powell,  2  DeG.  &  Sm.  570.)  As  to  mia- 
nomers  m  copies  of  bills  served  on  defendants,  see  Witham  v.  Salvin,  16  Jur.  420. 

Sec.  12. — One  order  of  course  to  amend  the  bill,  as 
the  plaintiff  may  be  advised,  may  be  obtained  by  the 
plaintiff  upon  a  praecipe,  at  any  time  before  filing  the 
replication,  and  within  four  weeks  after  the  answer,  or 
the  last  of  several  answers  has  been  filed  :  but  uo  fur- 
ther order  of  course  for  leave  to  amend  the  bill  is  to 
be  granted  after  an  answer  has  been  filed,  except:  in  the 
case  provided  for  by  the  11th  section  of  this  order,  {d) 


One  order  of 
course  after 
answer. 


(d)  A  plaintiff  moving  to  amend  after  the  time  limited  by  this  order,  must  shew 

/*,?  M  u  ^''^^'"  ^^o^l'J  "°*  ^e  complied  with,  though  due  diligence  has  been  used. 
(McNab  v.  Gwynne,  1  Grant's  Chan.  Rep.  127.) 

Where  the  plaintiflf's  solicitor  absconded  before  the  time  to  amend  the  bill  as  of 
course,  had  expired,  and  his  departure  was  not  known  to  the  plaintiff  till  afterwards 
and  due  diligence  appeared  to  have  been  used  by  the  plaintiflF  to  proceed  with  the 
cause  after  becoming  acquainted  with  such  departure,  the  court  granted  leave  to 
amend  on  payment  ot  costs.  (Carney  v.  Boulton,  1  Grant's  Chan.  Rep.  423  )  And 
■where,  after  the  time  for  amending,  as  of  course,  an  order  is  obtained  to  amend  by 
adding  a  party,  "  with  apt  words  to  charge  him,  or  otherwise,  as  plaintiflF  shall  bo 
advised,"  the  plaintiff  is  rot  at  liberty  to  make  any  amendment  whatever,  except 
such  as  IS  required  for  the  purpose  of  introducing  the  additional  party.  fGillesDie 
V.  Grover,  2  Grant's  Chan.  R.  120.)  ^      V«"icBpio 

This  section  will  rot  apply  to  a  case  where  a  voluntary  answer  (which  is  at  once 
treated  as  sufficient)  is  put  in.     ( Rogers  v.  Fryer,  2  W.  R.  67.)     A  second  order  of 
course  to  amend  wi'l  be  discharged  as  irregular.     (Bennett  v.  Honeywood.  1  W  R 
490;  Dolly  v.  Challin,  11  Beav.  61.)  j  >         •     • 

As  to  computation  of  time,  the  four  weeks  do  not  expire  till  twelve  o'clock  of  the 
night  of  the  last  d.iy  included  therein.  (Preston  v.  Coliett,  20  L  J  Ch  228  )  And 
an  order  of  course,  obtained  after  nn  order  to  amend  on  payment  of*  costs  made 
upon  a  special  opplication,  is  irregular.     (Edge  v.  Duke,  10  Beav.  184.)         ' 

The  last  answer  "  means  the  last  answer  required  to  be  put  in  previous  to  repli- 
cation,"  (Arnold  v.  Arnold,  1  Ph.  806.)  i.e.,  the  last  of  aeveral  answers  filed  by 
several  defendants  (Forman  v.  Gray,  9  Beav.  2U0;  Duncombe  v.  Lewis,  10  Beav. 
27o.)  But  see  Dalton  v.  Hayter,  7  B'av.  586,  as  to  which,  however,  compare  the 
obserTations  of  the  Master  of  the  Rolls,  in  Sprye  v.  ReyneU,  10  Bsav  351 


,  («)  The  an 
'Jefendaata. 
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t.    .  Ch  m;  Le,.erv.  A-chdale,  9Bea,.  ,66;  sLV„'^tX%°  J„»«-;.  " 

from  it.  .ertce-    (Price  v  Webb,  2  H„r,  616°)  "  '°  ""  "*'  '"  ""'»■"'  »Pe-a.tag 

..  Fa,ce„,  10  Leav.  19?;  Be'.l'cutHo'n^X'S  'Stt'  .Vot"  '" '  '^"""^ 
i»f  f  L°;?Sa:«-X«;7^^^^^^^  .0  a«n,  b.  „.„„,  p„„e,. 

an  „rd„  be  „bu,ned  „  ^«,    s'ee  l^r.a.'lXsl^i-Va^rlri'.'vi.r^T  f^"^ 

n°.ar°°  °' '""  ««^^  ^-"-" -e;';ti„\-:«rS5u^,'^i 

a  case  tor  a  eommon  order  to  amend.    (/""         '  f"'  ""•  »""*  «'  <1»™,  that  ia  not 

JZ,^^'Z:t  P'"'"'"^  '""''"S  °'"»i'»^<J  an  order  to 
amend  htsbtll  «  to  amend  within  fourteen  days  from 

dateof  3«eh  order;  otherwise  the  order  to^atnend -"""A"? 
oecomes  vo.d,  and  the  ease  as  to  dismissal  stands "rthe '°"'"'°  "" 
same  s.tuatton  as  if  such  order  had  not  been  made  (!) 

det-I'v-™™''"''  '"'"  a°»'  ko  served  wi.M-  th-  '— .~~  ' 

™"'"'>'»'  "      —  '"'■■  '"uf'cga  aaj'a,  even  on  ne»' 

6  ^- 
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This  rule  also  applies  to  an  amendment  eflFected  by  special  leave  (Cridlandv.  Lord 
de  iiauley,  2  DeG.  &  Sm.  660,)  and  includes  cases  where  liberty  is  given  to  amend 
upon  the  allowance  of  a  demurrer;  (Bainbrigge  v.  Baddeley,  12  Beav,  162-  Armit- 
stead  V  Durham,  11  Beav.  428;  s.  c,  13  Jur.  330;)  but  see  Nicholson  v.  Peile,  2 
Beav.  4W  ;  where,  m  the  latter  case,  the  plaintiflF  having  submitted  to  a  demurrer 
obtained  an  order  to  amend,  but  did  not  do  so  within  the  time  limited ;  he  then 
obtained  a  second  order,  of  course,  to  amend,  and  no  answer  having  been  filed,  a 
motion  to  discharge  the  second  order  was  refused  ;  in  this  case,  however,  the  orders 
were  obtained  before  answer. 

Where  the  plaintiflFs  had  in  consequence  of  the  misconduct  of  their  solicitor 
omitted  to  amrtid  their  bill  within  the  time  allowed,  a  motion  for  further  time  was 
refused;  (Clarke  v.  Mayor  of  Derby,  10  Jur.  978;)  and  see  Charapneys  v.  Buchan. 
3  Drew.  5;  Doly  v.  Challin,  11  Beav.  62;  Armistead  v.  Durham,  lb.  428;  Bain- 
bnggti  V.  Baddeley,  12  Beav.  162 ;  but  see  Carney  v.  Boulton,  cited  sripra. 

Where  a  plaintiflF  requires  an  answer  to  an  amended  bill,  he  must  serve  the  dfeffen- 
dant  with  a  copy  of  such  bill,  endorsed  in  the  form  required  by  the  orders  requirine 
lum  to  answer  the  same.  (Barry  v=  Cro3key,  2  Johns.  &  H.  130-  10  W  R  5  ) 
And  service  of  a  plain  instead  of  an  endorsed  copy  of  such  an  amended  bill,  is  in 
effect,  an  intimation  to  the  defendant,  that  no  answer  is  required  of  him;  and  sub- 
sequent service  of  an  endorsed  copy  is  irregular,  and  may  be  set  aside  on  motion  bv 
the  defendant ;  {lb. ;)  course  which  plaintiff  should  adopt  to  correct  such  an  irrecu- 
lanty.    \lb,)  .  ° 

Sec.  14.— Supplemental  bills  are  abolished.     When  a 
suit  is  defective  by  means  of  some  imperfection  in  the 
bill,  and  not  in  consequence  of  any  event  arising  subse- 
quent to  its  institution,  the  court  may  at   any  time 
BtitutedforasSp-P^riiiit  an   amendment  of  the   bill  in   furtherance  of 

plcmental bill.     •      ,•  j  ,     ,  .  ,  .    , 

justice,  and  on  such  terms  as  it  may  thmk  proper,  for 
the  purpose  of  altering  the  allegations  in  the  bill,  or  of 
putting  new  matter  in  issue,  as  well  as  for  the  purpose 
of  adding  or  striking  out  the  names  of  parties,  or  of 
varying  the  relief  prayed,  or  praying  further  relief. 

Such  order  is  to  be  applied  for  by  motion,  the  notice 
of  which  is  to  state  the  required  amendment ;  and  must 
be  served  upon  the  parties,  or  their  solicitors,  unless 
dispensed  with. 

Upon  the  motion  the  court  must  be  satisfied,  by 
affidavit,  or  otherwise,  of  the  truth  of  the  proposed 
amendment,  and  of  the  propriety  of  permitting  it  to  be 
made  at  the  particular  stage  of  the  cause,  under  all  the 
circumstances^ 
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Upon  pronouncing  such  order  for  amendment,  the 
court  IS  to  give  such  direction  as  to  the  future  conduct 
of  the  suit,  in  relation  to  answering  such  amendments 
as  also  with  regard  to  the  evidence  taken,  or  to  be 
taken,  and  in  all  other  respects,  as  the  oircumstancea  of 
the  case  may  require.  (/) 
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a,  by 

posed 

to  be     ^ 

lithe 


otherwise,  is  unkble  to  join  '   "  ""^'^  *^®  plaintiff  from  being  abroad,  or 

ledge  of  the  clerkf  the  cJurt  m^;  Vquire  his  Iffidavt  T'  ''if  ^°  t^'  ^''''''^^  ^'''^• 
{Ibid.)    See  too,  Handfield  v.  ^^00110^4  S?m  m!^      ""'"  *'  *''**  "'  *^'  '°^^°^'*'^- 

ing\rrd/£nSrirn^r?fVoS°!n7  ^'  ^  ^'^^^^  -^  "a^- 

required  b^  this  section  ;  (Macleod  v  Sttleln    1   T.^°  '"^^^'J?  V  the  affidavit 
13  Sim.  456  0  and  see  lio^d  v  Makeam,  "^^^^^^^  2^'  ^^^SS^"  '•  Collins, 

as  to  the  maLality  a"nrd-I^^^^^^^^^^^ 

Attorney-General  v.  Fishmonger's  Comnanv  4  \r  Tp  i  -du-,-  -^^^ ')  and  see 
Hare,  40.  It  m-  st  shew  duo  diligence  cop'^VpL;  ^S^'  A'  ^^''''P^  "•  ^foding,  1 
filing  of  the  answer,  f Winnall  v  lerthpr«r„!f  T  n't^  ^^^  ^^"^^  time  from  he 
10  Jur.  235.)  Wheri  the  at  dJt  stS  .^^^^  ^  .•^"^- 1^^*'  ^'^  «PPeal  to  L.  C.! 
stances,  the  imendments  couYd  not  ^th ''&c  tlL  ""?  "[T'i^^  these  circuml 
General  v.  Corporation  of  London,  13  Beay  si'.  ^1?.'  \'i^  '"®"^'^* '  (Attorney- 
and  the  terms  under  which  the  order  wHl  be  mid«  „pf"'*^'''r^\^''  ^"'  ^g^no^, 
V.  Buchan,  3  Drew.  6.  ^®  ™*'^®  "-'^^*  replication ;  Champneys 

Any  application  made  under  this  section     m„af  k„        j 
will  have  been  aeen,  that  the  affidavits  on  which  iT^-fT^'^'  Promptly,   and  it 
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introduce  by  amendment  facts  existing  before,  but  discovered  after  the  institution  of 
the  suit,  which  It  was  alleged  would  render  the  trial  at  law  unnecessary ;  (Bolton  v 

f^i\l^  \  \-  ^''•J^,;  '•  ""•'  2  ^^-  ^'  488  0  vide  the  case  in  the ^court  below; 
2  ^.  R.  451 ;  but  see  Mollett  v.  Enequist,  (No.  2.)  26  Beav.  466.  °^^^' 

♦i,?r-f'.^°^?*^'^ '*"!'""  ^"'i^^®  ""  defendant,  even  though  he  have  the  conduct  of 
the  suit   to  file  a  supplemental  statement.     (Lee  v.  Lee,  9  Hare,  App.  xci.)     When 

itr.nrnfTr!?;''"^  *?.'  P^*'".*'^  "^«^*  ^«  ordered  to  enter' on  the  record;  "a 
statement  of  the  defendant's  marriage,  and  of  the  nature  and  effect  of  a  settlement 
made   hereon,"  the  application  was  refused  on  the  ground  that  such  an  order  w"u?d 

?  vrsr2i ;  It  To 'ju^Si'ri  w.Tsl)  ^'""^^'"^ '"'  ^'^^^^^^^  ^-  «^"' 

The  court  refused  to  give  special  leave  to  amend  by  introducinff  new  matter 
where  he  matter  of  the  proposed  amendment  could  be  proved  under  tirpleadngs 
without  such  amendment.     (Wilmott  v.  Boulton,  ]  Grant's  Ch.  Rep!  479  )  ^'^'"^'''^^ 

As  to  amending  bill  at  hearing  of  cause,  in  what  cases  allowed,  vide  Steet  v 
Hogeboom,  3  Grant's  Ch.  Rep.  128.  The  plaintiff  upon  a  motion  to  amend  wHl  be 
required  to  satisfy  the  court  of  the  truth  of  the  proposed  amendment,  and  asTo  the 
propriety  and  expediency,  with  a  view  to  the  ends  of  justice  of  permitting  the 
amendment  under  all  the  circumstances,  and  at  the  particular  stage  of  the  efuse 
(Applegarth  v.  Baker,  2  Grant's  Ch.  Rep.  428.)  ^  ®' 

♦T,i  n^Ji^?  ''^"'  ?^-i,'^  the  proposed  amendment  would,  in  fact,  make  a  uew  bill 
the  order  to  amend  will  not  be  granted,  (City  Bank  v.  Amsden,  7  U.  C.  L.  J  293 
Street  v.  Hogeboom,  3  Grant  136,  146.)  ,  '      •  u.  i..  j.  ^»o  , 

Where  the  plaintiff  moves  to  amend  under  this  section  he  must  shew  that  he  could 
not  amend  under  section  12,  though  he  had  used  due  diligence.  (McNabv.  Gwynne 
1  Grant,  127  ;  and  see  Carney  v.  Boulton,  1  Grant,  423.  V    ^^  ""  ^'  uwynne, 

As  to  the  costs  of  amendment  under  this  sec.  each  case  must  depend  on  its  own 
peculiar  circumstances,  (Applegarth  v.  Baker,  ante,\  though  amendment  ^  X7,l 
only  m  general  on  the  payment  of  costs.     (Chisholm  ,.  Sheldon,  1  Grant  108  ) 

The  court  will  not  allow  an  amendment  by  striking  out  the  name  of  a  nlaintiff 
without  providing  that  security  for  costs  be  given.     Daniell's  Ch.  P,  3rd  edit  467 

^JlJ^r"'  ^-  '^°."'^"?'  ^'•'^'^*;s  Chm.  46;    after  service  of  a  notice  of  motion  for 
decree,   eave  was  given  to  amend  by  adding  parties  on  payment  of  the  costs  of  the 
apphca  ion  and  of  the  motion  for  decree  so  far  as  it  had  gone.    See  also  the  remark! 
of  the  Chancellor  Blake,  in  Rumble  v.  Moore,  Grant's  Chambers  69  as  to  the  amend 
ment  where  bill  is  defective  for  want  of  parties.  amena- 

«  JhI*'*'"''^^'"  f''^q"f°"y.r^t  the  hearing,  where  the  suit  is  defective  for  want  of 
parties  or  otherwise,  a  low  it  to  stand  over  with  liberty  to  amend  by  adding  par  ies 

Toom   sTrant  ^i^S'tlVVr^'f-'lT^  ^  «^^^*'  ^^S;    see.  however,  Vt'SlC! 
boom,  3  Grant,  128,  136,  145 ;  Aitchison  v.  Coombs,  6  Grant,  643,  660.) 

Where  a  cause  has  been  ordered  to  stand  over  at  the  hearing  with  libertv  to 
amend  by  adding  parties  the  plaintiff  has  no  right  to  amend  by  changT  4  the  v^fue 
(FentoD  V   Cross,  Grant's  Chm   25,)  or  indeed  to  introduce  ar^  amendmer  t  uncon: 
nected  with  the   liberty  to  add  parties.     (Chisholm  v.  Sheldon,  1  GranT  294   425 
Gillespie  V.  Grover,  2  Grant   120.)     An  amendment  rendered    lecesTry  by  the  ad! 
ding  of  parties,  or  connected  strictly  therewith.is  allowable.   {lOui,  1  Grant  294.) 

r«r^tn7h7#"*'f^'^°'f  k"''''^  ''''  amendment  unconnected  with  sr.ch  leave,  a  demur- 
rX^n^i'L^'^rni'^SJir  ^rr,!':i'i!l°^-^!"«J_«.  *^«  --^--t.     (Martm 


B] 


Where  a  oa 
their  represe 
been  appoirte 
ad  litem  migh 
373.) 

At  the  hear 
stand  over,  wi 
time,  still  deft 
defendants.     ( 

Where  a  sui 
ested,  and  a  cl 
at  the  hearing, 
child  born  sinu 
10  W.  R,  149.) 

Amendment  sub- 
stituted for  bills 
of  revivor ;    bills 
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Where  a  cause  was  orderprl  fn  at^r^A  ^ 
been  sppoTM,  a  motion  for  leave  to  pr°S  in  hi,  ,ht        ''  ""/"P'^Mtati™  h»i 
W,.,.,,.,g..  to  appointed,  was  .£:r:ttL%t  .^  Tw?l,S  *t  Valo'^Bt;! 

.t.'d  otJl'SVblrT;  TlZt  t™.!iir„T'  °^r""'  "O  -  -J-0  to 
time  .till  defective  for  want  Tf  partie.  fe  ^"Ty  '•  ""'  '"""e'"  ■'■'  «  "econi 
defendants.     (Williams  v.  Page,  aj  Beav.  148)  °"         "  ""  '«»'■"'  '"  *• 

.,t"l7.' "cl'iiS^'rorn  aCrb'i'll  fsll  V'.l  °''"*™  "^  "•"  P'-"'*  a-  inter- 
.1  tie  hearins,  order  ,b,  cal      stand  ov'wS  S  "j"'  »"  *"'  ""''"^^^  "»" 

S'w.TiSy  "■»'°""-"-f  tbe  .r!;wr/i'e::i;;rT^;\X'!t%d: 

Amendment  sub- 
stituted for  bills       Spp     i»;       r\u  11 

of  revivor;  bills     ^^^    -^^- — L-^orogated  and  dischnrtrprl    Ktt  ^  J 

of  revivor  and   courJ"  f]-.fo,i  +i.7v  ^.u  J        n  ^      "^s^^narged   bj  order  of 

supplement,       ^^"^  ^^  cutcd  the  6tli  dav  of  June   18fi9  l 

original  bills  in  "^  ""ui-,  J-OO^.J 

the  nature  of 
bills  of  revivor, 
or  original  bills 
in  the  outure  of 
supplemental 
bills. 

Revivor whfire        ^^^'   l^. — [Abrogated  and  dischnnyori  h^      j 

suit  abates  after  courfdnf ml   th^  Pa    j  n    -r       "'^''"^^S^d    bj   Order    of 

decree.  court  dated  the  6th  daj  of  June,  1862.]  (g) 


(f^  Sections  fifteen  and  sixteen  of   ihi.  ^  a 
disc,   ^ed  by  order  of  court  dated  the  6th  Z      .  ^^'^JJ-^  *^«  '^^^''g'^ted  and 
omitted  from  the  text.  ®  ^^^  °^  "^»e'  1S62.    These  sections  are 

The  order  of  the  6th  of  June,  1862,  is  as  follows  • 

o^s^Si^s  :asf  3-s,  -i^rjs^  -  ^^^ 

-cessary  to  exhibit  an/biU     "^vivo^  or  /^PpTet  ''  Bball  not  K 

of  the  modes  proviJcd  for  bvt':  eotiousof  GpnTr„m  ,  ^'"'  ''"  *°  Pr-J«eed  by  any 
rescinded,  in  order  to  obta;.  «  ?er  to  nn^v ?  ^  '■•^''"  ""'"'''='•  ""'"e  by  this  OrS 
car,y  on  the  proceedings,  'u    .  ,  oX  to  5      "ff    f /"!.*'  "■•  '^ '^^°'-^<^  or  order  to 

Ksud  suppleme:,tai  decree  ."u  ..:-  th7  Wr  .fn'r  '^  ?^'^'■^'^  *°  ''^^ive,  or  o^the 
asof  coum  upon  pra3cipeupon  an    11^',  Son  .^nT'^,"-*^  '^'''  '"''''  ™'^y  b^  obtaineS 

h;entof  such  suit,  or  of  th'e  san^e    a^^^V^^^^^ 

ISrp<fJ'll--.^-l-bility,    ^nd"fn'oX:o':SS.l^i,"Li^^^'^-^eor 
P    .  -  ?»«».=  .uu  wouia  ,.  ueiendant  or  ^iefendants  to^a  bm  of  r^^Iv'or'or Up! 
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plemental  bill  nccorcHng  to  the  former  practice  of  this  court  shall,  from  the  time  of 
Buch  service,  be  binding  upon  such  party  or  parties  in  the  same  manner  in  every  re- 
spect as  if  such  order  had  been  regularly  obtained  according  to  such  former  practice 
of  the  court,  and  siich  party  or  parties  shall  thereupon  become  thenceforth  a  party 
or  parties  to  the  suit;  provided  that  it  shall  be  open  to  the  party  or  parties  so 
served  within  fourteen  days  after  the  service  of  such  order  to  apply  to  the  court  by 
motion  or  petition  to  discharge  such  order  on  any  ground  which  would  have  been 
open  to  him  or  them  on  a  bill  of  revivor  or  supplemental  bill,  stating  the  previous  pro- 
ceedings in  the  suit,  and  the  alleged  change  or  transmission  of  interest  or  liability, 
and  praying  the  usual  lelief  consequent  thereon  ;  provided  also,  that  if  any  party  so 
served  shall  be  under  any  disability  other  than  coverture,  such  order  shall  be  of 
no  force  or  effect  as  againsl  such  party  uutil  a  guardian  or  guardians  ad  litem  shall 
have  been  duly  appointed  for  such  party,  and  the  period  of  fourteen  days  shall  have 
elapsed  thereafter." 

This  order  is  adapted  from  sec.  52,  of  15  and  16  Vic,  cap.  86,  (the  English  Act 
"For  the  improvement  of  Jurisdiction  of  Equity,")  and  it  would  seem  to  apply  to 
suits  commenced  before  the  order  came  into  operation,  and  even  in  cases  where  the 
abatement  took  place  beforo  that  period.  (Lowes  v.  Lowes,  16  Jur.  968;  s.  c.  1  W 
R.  14;  Cf.  Jones  v.  Woods,  2U  L.  T.  60.J 


vived,  p.  1182. 


effect  of  revivor,  p 


and  against  whom  the  suit  may  be  re- 


It  was  said  that  there  can  be  uo  revivor  after  the  lapse  of  twenty  years  from 
abatement,  (Bland  v.  Davison,  21  Beav..  312.)  but  see  to  the  contrary,  Alsop  v. 
Bell,  24  Beav.  451. 

An  order  to  revive  was  made  against  the  representatives  of  a  defendant  who  had 
demurred  and  died  ten  years  after  the  allowance  of  the  demurrer,  leave  having  been 
given  to  the  plaintiff  to  amend.  (Decks  v.  Stanhope,  24  L.  J.  Ch.  680 ;  s.  c,  1  Jur 
N.  S.  413.) 

The  common  order  tc  revive  is  obtained  as  of  course,  (Bonfil  v.  Purchas,  16  Jur, 
965;  8.  c,  1  W.  11.  12,)  nor  need^the  allegation  referred  to  in  tbe  order  be  proved, 
(Gordon  v.  Jesson,  16  Beav.  440 ;  s.  c,  22  L.  J.  Ch.  328 ;  Martin  v.  Hadlow,  9  Hare, 
App.  Hi.,)  but  where  there  are  special  circumstances  arising  out  of  the  case,  a  spe- 
cial application  to  the  court  is  necessary.  (Martin  v.  lladlow,  ubi  supra;  Phippen 
V.  Brown,  1  Jur.  N.  S.  698 ;  (joodall  v.  Skerratt,  1  Sm.  &  (i.,  App.  vii.)  If  ob- 
tained <?a:par^e,  it  is  of  course  liable  to  be  objected  to  by  any  parties  to  the  suit, 
(Jackson  v.  Ward,  7  W.  R.  426.) 

Where  afemme  sole  entitled  to  property,  which  in  the  event  of  her  marriage  would 
be  settled  to  her  separate  use  instituted  a  suit  respecting  such  property,  and  married 
after  replication,  but  before  decree,  the  court  made  an  order  giving  her  leave  to 
name  her  next  friend,  and  reviving  the  suit  against  her  husband.  (Trezevant  t, 
Broughton,  5  W.  K.  517.)  See  also  Robinson  v.  Hewetson,  1  W.  R.  100;  s.  c,  20 
L.  T.  154.  But  a  fact  inconsistent  with  an  existing  order  made  upon  a  petition  can- 
not be  introduced  into  the  petition  by  amendment.     (In  re  Keen,  7  W.  R,  577.) 

The  words  "  change  of  interest "  have  been  held  applicable  to  the  case  of  a  neces- 
sary party  coming  into  existence  during  the  pendency  of  the  suit.  (FuUortonv. 
Martin,  1  Drew.  238;  1  W.  R  49;  Phippen  v.  Brown,  1  Jur.  N.  S.  698;  Pickfordv. 
Brown.  1  K.  &  J.  643.)    And  in  Jebb  v.  Tugwell.  20  Beav.  461 ;  s,  c-  24  L-  J-  Ch. 
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Imce  not  made  a  party  to  the  Buit^r™„  ii       !'"' '''°™»'  >""  throngh  inadTer- 
,.  Palmer,  1  J„r.  k  I  221 ;  3  w  R.'2Srf     °""'  '•  ™"'  ^  W.  R.  626  ;nX 

4'SmKS^a7,'ordtV™  r.-Sif'.r'"/'?^  ^^f""  <>--.  the  .„rv,. 

deceased.     (HalH.  Cl„e,  ^0 Bea^-'.^rS  alL%Sr„Sf Ji^irS/'ss^t 

A  common  order  to  revive  a  snif  muct  i>»  u       ,  '  '        v 

S'-  '^^,^^-J-g«d  with  co^tras  TeX  if  thr.^^^*•^'^™^°^ 

(Brignall  V  Whitehead,  10  W.  R.  69  ;  5  L  t  N  q%n  f  ^°"^  '"^  '^  "«  "'itrue. 
bill  of  a  solicitor,  deceased,  will  be  revived  ilnn;  nn  ^^  ^""^  "''  °'"^«''  *»  tax  a 
tors.     (Waugh,  In  re.,  30  L.  J.  Ch.  796     9  wT  --r  f  ^'^^'  "»o«o°  by  his  exeou- 

Under  this  order  it  seems  clenr  fliof 
an  ordinary  administration  suit,  but  not  iTsnuff      "''•I'"'  '^"^  supplement  may  in 
as  of  course,  with  the  .dditio'n  of  °2e  words    ^^ff.f  Performance,  be  obtaineS 
may  admit  assets  or  account."     (Collard  v  T?n«  "i'^'  Personal  representatives 

Batley.  19  Beavan  457  ;  23  L.  J.  ih.  872     CartwdiJf-.f  l  ^l^^  '  ^^^^'^^  ^^ 

°'-'  ^"^rtwrightv.  Shepheard,  20Beav.  122.') 

In  Flocton  v.  Slee,  6  Jur.  N.  S  409  io90-  <5  7  w  t> 
to  revive  was  granted  in  favour  of  n'ersonnl  r«^'J»  *  .• "  ^^^'  *'^''  common  order 
6M  before  decree-,  and  also  where  he  had  d^P^  Tif"^''*-''^  of  a  plaintiff  who  had 
R.  544 ;  and  Jackson  v.  Ward  7  W  R  426  -Tff-T^'r!''  -^^"T"  ^-  ^"^'t""'  2  W. 
seem  that  the  language  of  this  order 'is  eenorVl  i.rwi  ,•'  l"?  ^^'°"  *"*^«  ^"^  would 
there  has  been  a  transmission  of  nteiesfbv  thl  ?  .uP^.^'"^^'^  *°  ^^^^  «a«e  where 
a  suit,  and  therefore  it  was  that  t^^e  court  fnthlr^  °*  ^  ^^""''^  °''  defendant  in 
ex  parte,  ^hevo  the  sole  plaintiff  had  died  aCdeorr  T^^^..*,^'  supplemental  order 
of  a  ward  of  court,  and  her  children  is  a  so  a  »  f!„  •  ^^^^^^^ent  made  in  favour 
order.     (Atkinson  v.  Parker,  2  DeS.  M  &  g'  221  j'S'l" V  Ch  *20  •  *''  ""''^'^  *^'' 

A  suit  was  instituted  for  specific'cerformniinonf  '         "     "      •■' 

was  ordered  to  complete.     The  pSVnsrr„n.v    °  "^'''-'5'"*' '^'^^  ^^^  Purchaser 

delivered  to  the  purchaser,  nndLfyTnnnsunnL 7?  P"/'^'  7*^  '^'  conveyance 
and  the  costs  of  the  suit,  remained  due    The  nZh  v'T  '''\  *^'"  Purchase  money, 

revive  was  obtained,  but  his  executor^  rSusfd  f  n  n'''  ^'i'  •  "'^  '''°  °°™™°°  "^der  to 
vendor  thereupon  filed  a  suppleSai  biH  or  '  ?  Tp'".''!  •'"*"'""'*  ""^  ^^^ts.  The 
creditors  of  the  testator,  pr^ayii^  for  p^^^tntt  I  H"  H ''"'''' ""'^  '^''  °"^^^  *»>« 
adm,tasset8,foraccountsandenquiHes^  held  /i  1  •  '  r''"**''""  ^'^""'^  not 
regular  without  any  addition,  the  nlaintiV  h    '  '^  '™P'°  "^der  to  revive  was 

would  be  any  neces^sity  for  m^J^:^.^^:  ^r^:S:-£t:^] 

^^-'nl\,t:^^^^^^  decree  assigned  all  Ms  interest  in 

V.  Harding,  24  L^T.  Ch.  749;  s^T,  8  W  R  474")^'^'"^  '^    '''''  *'^"^«f-     (•^'^™«« 

an^thf  ptd^^ce^M^d^a'cSiilrt^^f "''°  ™".^^.»-^-  --  ordered  to  be  sold, 
declared  by  the  deer  ^  1  te™.i  a  se^o;^^^  ^^'"N  ''''''''''  ^^^e  no 

claiming  priority  over  the  first  TDor/tm«  """^tgagee  instituted  a  second  suit, 
winch  vfa/discoJ^ered  in  the  first  s^  I  Id  tKTbiiron.""* ''  ''''  ""^*^^^«-"' 
and  relief  was  given  in  the  second  s^1jX^:^'^SZ::2^S:'rS^^ 

If  0-    Of  two  creditors,  plaintiffs  in  an  administration  suit  obtain  letters  of  admiu- 
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istration  de  bonis  mn  to  the  testator's  estate  upon  the  death  of  the  executor 
defendant,  the  Buit  ciinnot  be  revived  by  the  co-plnintiflF  ngninst  him  under  this 
order.  (Tate  or  Yate  v.  Leithead  or  Liphthcad,  9  Hare,  App.  11.;  s.  c.,  16  Jur 
964 ;  22  L.  J.  Ch.  9  ;  1  W.  R,  4  ;  20  L.  T.  59.)  See,  however,  Cresswell  v.  Bate- 
man,  6  W.  R.  220.  . 

Where  there  is  a  sole  plaintiflF  and  sole  defendant,  who  dies  having  appointed  the 
plaintiff  his  executor,  the  latter  may  obtain  an  order  to  revive  undei-  this  order  against 
the  persons  beneficially  interested.  (Pedder  v.  Pedder,  8  W,  R.  15 :  6  Jur.  xN  S 
1145 ;  29  L.  J.  Ch.  64;  6  U.  C.  L.  J.  192.) 

Where  a  sole  plaintiff,  after  issue  joined,  and  before  decree,  becomes  lunatic, 
and  a  committee  is  appointed,  such  committee  is  entitled  to  a  supplemental  order 
undsr  this  section.     (Dangar  v.  Stewart,  9  W.  R.  2GG.) 

Where  a  suit  by  a  tenant  for  life  against  trustees  had,  after  decree,  become  abated 
by  his  death,  and  his  executors  refused  to  revive ;  held,  that  another  of  the  tenants 
for  life  who  had  been  served  with  the  decree,  and  hud  obtained  an  order  to  attend 
the  proceedings,  was  entitled  to  revive  and  carry  on  the  suit,  without  filing  a  supple- 
mental bill.     (Dobson  v.  Faithwaite,  5  L.  T.  N.  S.  513.) 

A  suit  abated  by  the  death  of  the  sole  plaintiff,  intestate,  may  be  revived  by  a  com- 
mon order.  fWard  v.  Sbakeshaft,  7  Jur.  N.  S.  1227;  10  W.  R.  G.)  Upon  the  death 
of  a  plaintiff  in  a  creditor's  suit  the  common  order  to  revive  was  made  in  favour  of 
another  creditor  whose  debt  had  been  proved  and  allowed,  (Inchley  v.  Allsop,  7  Jur, 
N.  S.  1181  ;  9  W.  R.  G49,)  and  it  would  appear  that  this  would  be  done,  even  though 
ihe  master  had  not  made  and  signed  his  report  in  the  cause.     [lb.) 

As  to  the  practice  on  a  special  case,  and  the  occurring  necessity  of  revivor  •  see 
Wilson  V.  Whateley,  1  Johns.  &  H.  331 ;  7  Jur.  N.  S.  908 ;  30  L.  J.  Ch.  073 ;  and 
Brown,  In  re.,  7  Jur.  N.  S.  650;  9  W.  R.  430. 

Where,  pn  the  death  of  a  sole  plaintiff,  an  order  is  made  on  behalf  of  a  defendant 
that  the  personal  representative  revive,  or  the  bill  be  dismissed,  such  dismissal  must 
be  without  costs.     (Hill  v.  Gaunt,  7  Jur.  N.  S.  42.) 

A  defendant  in  an  administration  suit  died  abroad,  his  executors  proved  his  will 
at  the  place  of  his  death,  but  refused  to  prove  it  in  England  ;  an  order  was  made 
for  the  appointment  of  a  representative  of  the  deceased.  (Bliss  v.  Putnam.  29  Beav 
20;  6  Jur.  N.  S.  12.) 

Where  several  incumbrancers  are  found  by  the  master  to  be  necessary  parties  to 
an  administration  suit,  it  is  doubtful  whether  an  order  to  revive  will  be  granted  under 
this  order.     (Wilson  v.  Auchterlony,  1  W.  R.  34.) 

It  would  seem,  that  where  the  relief  sought  is  larger  than  that  which  woulJ 
formerly  have  been  given  under  the  usual  supplemental  decree,  (as  to  which  see 
Mitibrd  PI.  85,  et  seq.,)  it  is  doubtful  whether  the  common  order  to  revive  shoulJ 
be  obtained;  see  Rudge  v,  Weedon,  5  Jur.  N.  3.  723;  7  W.  R.  519;  Scawcn  v.  I 
Nicholson,  22  L.  J.  Ch.  632.  But  the  mere  fact  that  under  the  old  practice  a  sup- 
plemental bill  in  the  nature  of  an  original  bill  would  have  been  necessary,  does  not 
exclude  the  operation  of  this  order;  (Cresswell  v.  Bateman,  6  W.  R.  220,)  wliere 
suii  was  revived  against  the  person  entitled  in  remainder  upon  death  of  tenant 
in  tail.  See  also  Stable  v.  Winter,  3  W.  R.  580;  and  under  the  old  law.  Lloyd  t, 
Johnes,  9  Ves.  58.  _  >       <> 

It  would  seem  that  the  existence  of  special  questions,  such  as  whether  it  will 
be  for  the  benefit  of  an  infant  to  continue  au  abated  suit  may  be  a  reason  for  not 
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V.  Skerratt,  1  Sm.  &  q\  App.  ^ufaVd  ?X  ""'  '  ^^  ^'  ^'^ '  «°^  ^o7d!li 

inga.    (Hoasloa  y.  Briscoe,  7  W.  km",  '°'"'°'  ""''  '■"'""  'ta  proceed- 

CL  K^Sr'^™  -'■-  "=  "^  «"■«  (-.  15.)  .„„  ooodeve  v.  Ma„..„,  4  O^..-. 

Or.nl',  Ckm.  K.  32  i  Noblo  r,  Stowo"«"  """'"•    (""""i*  '•  Poutoj" 

Pomeroy,  ante.)  '^  ^®  "'^^^'^  "P  before  reviving.     (Beamish  v. 

consequence  of  any  event  arisinVsurseqtrto'hi'?;  ^f  r"  ^"  "'^  ^•"'  '^"'^  °°'ia 
for  the  amendment  where  the  suif  became  defecL,^^?'',"-.  ^"'-  ^^'  P^^^ided 
quent  to  us  institution,  and  be/ore  fiuardecree  Z  Tr  ""^""^  ''^  J^"^  ^''''^  «"bse- 
ment  fl>r  final  decree.  These  two  In  Vor  1  ♦•  f^  \^  """"^^  provision  for  amend- 
and  the  order  of  the  6th  of  June  18G'>  Tn  f  f  ?''.'^'''  ^^-  '"^^'"S  been  repealed 
having  regard  to  English  deciS  upo;  Z7St  M  *ft  '''"'''  ^ouUrS, 
some  cases  been  held  to  apply  to  cases  of  IL/!  ?  .'""  '''*^^'"  ^''-^^i-'  which  has  in 
abrogation  of  section  15,  no  provisfon  fL,^^''^'^^  1^^^'  '^''"^^  ""'y  5  that  by  the 
abated  before  decree,  has'  belTelS  iL^r  thTs^i  iLltl^''  '^'^  ^^^^ 

folW^'tZr;S?X;3^^'"r"SV^  -hich  attention  is  directed,  are  a, 
see  10  Hare.  App.  xxxi.,  and  note  at  lie  7^  T'  ""■  ,¥r ^''^"'  ^  W.  R.  813^^1 
may  be  rmw'^r.  decree,  under  Krde;  o7T.  ""r:?  I'  ^""^'^  «^«™  ^^''^t  a  suU 
cases  where  supplemental  matter  is  sougirtobelnJn,'''  f  "^"f "''  ^^^'^'  ''"t  that"n 
done  by  supple„.ental  bill ;  see,  however  Pickn,rd  v  ^'  °°  ?«/«''°'-d,  it  must  be 
V.  C.  Wood,  after  consulting  with  the  ^ther  1 1  """^  ^  ^^-  ^  •^-  ^43,  where 

agamst  an  infant  before  decree  ,  ind     e  also  L^  b  «   V  "''','^'  ^  «"PPlcmentaI  ordeJ 

v^Loveday.  ^it'i'^  ^osSbfe'^^jt'-^hVreJrtrstf^;!;:"  '■''r^'  -^'^'"- 

Where  a  defendant  dies  before  nni.nn^    ♦!,„      -l 
Davison  21  Beav.  312;  Williams  v  Son    7^^  To^V^?  ^^^^^^^      (B^'^^'J  v. 
under  the  old  practice,  (Crowfoot  v.  wSer,  i  L  SOG.^ '  ^  """•  ^^  ^-  ^^^  0  and 

K.!'i!^^''f^«°'i^°*dies  «//.r  hearing,  and  h.W  ^i^eroe  in  -M       ^ 

-V  v„.a;«,u.    ^i-eu-e  V.  Petre,  X  W.  R.'  362;  srcT/si  L  T.'  lIs")  *^^"'^^'  "''^^ 
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Also  where  salt  abates  between  hearing  and  delivery  of  judgment,  decree  may 
nevertheless  be  drawn  up;  (Collinson  v.  Lister,  20  Beav.  865,  and  Belsham  v.  I'er- 
oival,  »  Hare,  167;  anu  eases  cited  in  reporter's  note  ;)  and  where  an  ssue  at  law 
had  been  directed,  and  tbo  plaintiff  died  before  it  was  tried,  and  no  orU.  r  to  revive 

&  J  270°)  ^^^'  *'  ^"  ^^^"^  '^  ^°  °°  '^^^^^^  ^°^  *  ^^^  *'■**'•    ^^'^'^  '•  ^®"'  ^  ^• 

The  order  to  revive  should  be  served  personally  on  the  defendants,  b,/twherea 
defendant  was  out  of  the  .pirisdiction,  substitutional  service  on  his  solicitor  was 
allowed  in  Foster  v.Menzies,  10  Hare,  App.  xxxvi..  n. ;  s.  c.,  17  Jur.  657;  and 
under  old  practice  Hart  v.  Talk,  6  Hare,  618.  So,  wiiere  the  defendants  were  very 
numerous  ;  (Morritt  v.  Walton,  2  W.  R.'643  ;)  and.  where  estate  is  vested  in  S 
tees  for  sale  ;  service  on  trustees  was  held  sufficient  without  scrvine  ceatuU  aue  trusl» 
(Grimston  v.  Oxley,  1  W.  R.  100.)     See  also  Ordei-  VI.,  sec.  2,  rule  7 

In  Smith's  Ch  Pr.,  3rd  ed.,  p.  736.  it  is  laid  down  generally,  that  in  cases  of  this 
a  docS°°  °°        solicitor  is  sufficient,  but  there  seems  to  be  no  authority  for  such 

r»S*J^'  5  K°  *"''^^'*  or  order  ^ro  con/esso  is  necessary  against  a  defendant  first 
made  party  by  revivor.  It  would  seem  that  in  England  an  appearance  by  or  for 
him  .s  necessary ;  (Cross  v.  Thomas,  IG  Beav.  6921  s.  c,  17  jJr.  836 ;  Foster  v 
Menxies  10  Hare,  App.  xxxvi.,  n;  s.  c,  17  Jur.  657;  1  W.  R.  844'  Lowes  v 
Lowes,  16  Jim  968 ;  and  see  Smith's  Ch.  Pr.,  3rd  ed.,  736  )  but  eehowe;er  centra 

fT  22^- J  ?h'lJo6''Tw 'p'r-^n'  \''''  ''  ^'^^^'^S^*'  '^  "-«'  App'Sr; 
s.  c,  ^^  L.  J.  Ch.  1006 ;  1  W.  R.  620  ;  where  appearance  seems  to  have  been  thoueUt 

unnecessary.      n  Martin  v.  Purnell,  3  W.  R.  395,  however,  executorraSSpt  whfm 

an  order  to  revive  had  been  obtained,  were  held  ent.  NhI  to  answer. 

•sihsn  ^^l^'H  ''^f'^^'^J'y  the  order  to  revive  wishes  to  discharge  it,  he  should  apply 
within  he  fourteen  days  stipulated.  An  application  to  discharge  an  order  afS 
BIX  months  had  elapsed  was  refused  with  costs.  (Decks  v.  Stanho-  e,  24  L.  J.  c" 
Oou J  8.  c*y  1  Jur.  N,  H,  41u.) 

See  as  to  the  practice  where  infants  are  made  parties  by  revivor   and  as  to  an 
pomting^a  guardian  ad  litem  to  them.      (Kirkp^atrick  y^  Fouque'tte    4  gJS 

Where,  after  decree,  a  defendant  mortgaged  his  interest  in  the  suit,  and  subse- 
quently a  decree  on  further  directions  was  made,  without  m.king  the  mortgagees 
parues,  they  were  allowed  to  be  brought  before  the  court  under  thirorfer  on 
praecipe.     (Freeman  v.  Penningtou,  5  L.  T.  N.  S.  514 ;  31  L.  J.  Ch.  216.) 

The  practitioner  will  observe  on  a  compai .    n  of  the  order  of  June,  1^(52  with  tho 
section  of  the  English  act,  from  which  it  is  adapted,  that  it  is  much  arglr  in 
application  than  the  English  section.     The  order   promulgated  "n  June      ^6? 
enables  the  revivor  of  a  suit  where  the  same  has  become  abated,  "  on  Z' part  o} 
any  plaintiff  or  defendant,  by  devise,  bequest,  descent,  or  otherwise.'^     These  words  are 
not  m  the  English  act.  and  it  has  been  expressed  as  an  opinion  of  the  cZt  tlmt 
the  Order  of  June,  1862,  is  sufficiently  ikrge  to  brine  everv  no8^5hlB  X^ 
within  the  application  of  t'he  order.     I„  {be  Tfrnes^FirTfusura^ce'  Co."^^  MaSll 
which  suit  had  become  abated  m  consequence  of  the  company  having  been  wound  "" 
under  he  Joint  Stock  Companies'  V  -ndi„g  up  Act  and  Amemlment  Act  L  En  "lanT 
an  application  was  made  to  ^y,r«^,;.,   V.  C,  by  motion,  on  notice,  to  amend  Jhebui 
by  substituting  the  name  of  the  official  manager  appointed  under  the  authoritv  of 
the  said  acts  by  the  Court  of  Chancery  in  England,  i7place  and  stead  of  theco^^^^^^^^^ 
as  plaintiff.    The  Vice^ChanceUor  doubted  whether  the  order  to  reviv-  ongKt  to 
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BBO.  17  -Bills  of  ,       ,  „e  abolished.    When  the 
reversal  of  a  deeree  is  sought  upon  the  ground  of  er„r 
apparent  upon  the  face  of  the  deeree,  that  objeet  Z 
e  attained  by      hearing  the  eau»o,  whether  the  de"tl 
has  or  has  not  been  enrolled.     One  re-hearing  r..yZs.^-<» 
ha    upon  petU.on    signed  by  eouns.  1,  as  in'he  ease         " 
of  an  ordmarjr  re-heanng,  as  well  before  as  after  thi 
nro  ment,  but  no  petitie,   ^r  a  second  re-hcaring  is  to 
be  filed  mthont  leave  of  th.  court  first  had  upon  special 
mofon  for  the  purpose ;  provided  that  tl.is  or  1     isTot  to 
be  construed  to  authorise  the  re-hearing  .f  a  cause  in  he 
ordinary  acceptation  of  the  tern,  after  en,   Iment!  (J) 

w|L':5;?r;^ptrr;lvt:e:::.j"'.^r  f^^.  «■'  '•»-'.  «h.order 

be  be.ra  „     ,  tho  oaL.    (Fleoi'g^SLg.'S'w  B  'jJ/'-'^^tag,  «,.  ord.,  to 

4Sii^t„rar.2raS.^^^ 

S«  P",'.'."°' ''°"'  »»  »  "«»■«'  petition  he  is  MDfinedT  fj^   "'."  ^?'  """J'"""  <»  bj 
fc.tpel,tioo.    (McMaster  t,  Campton,  6  ilraS,  6«.)     '°  J"""  "'J'"'''  '»  bJ-  tk« 

Sec.  18.— Bills  in  the  nature  of  bills  of  review  •  Kill. 
» tmpeach  decrees  on  the  ground  of  fraud ;  biUs  to  IZ 
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ture  if  wuB^cf  Pend  *te  operation  of  decrees ;  bills  to  carry  decrees 
impoaoii  decreegiJ^to  Operation,  are  abolished.     Any  party  heretofore 

for  fraud;  bills  to  „_i.;j.ii   .       n^  i -n      /•  •  .  , 

Buspendtho  ope-ontitiea  to  bJe  a  bill  ot  review,  praying  tne  variation  or 

ration  of  decrees ;  ix«i  '    i.       >/      o  ""     *"*  v* 

bills  to  carry  de.revcrsal  ot  a  decree,  upon  the  ground  of  matter  arisinir 

creesinto  execu-       i  j.  j.        i         i  '•*»d»xi^ 

tion,  abolished.  suDsequcnt  to  the  decree,  or  subsequently  discovered  or 
any  description  of  bill  by  this  order  abolished,  is  to  pro- 
ceed by  petition  in  the  cause :  this  petition  must  pray 
the  relief  which  is  sought,  and  must  state  the  ground 
upon  which  it  is  claimed.  The  petition  is  to  be  verified 
by  affidavit,  and  must  be  served  upon  the  solicitors  of 
all  parties  interested ;  and  in  case  any  such  party  has 
no  solicitor,  then  upon  such  party ;  and  where  the  re- 
versal or  variation  of  a  decree  is  sought  upon  new 
matter,  such  proof  as  would  have  been  requisite  upon 
a  motion  to  file  a  bill  of  review  must  be  supplied. 
Upon  the  hearing  of  the  petition,  the  court,  in  its 
discretion,  may  either  make  a  final  order,  or  direct  the 

'  petition  to  stand  over,  with  liberty  to  the  parties  inter- 

ested in  sustaining  the  decree  to  file  a  special  answer  to 
the  same;  and  may  make  such  order  as  to  the  produc- 
tion of  further  proof,  and  the  manner  thereof,  and  the 
further  hearing  of  the  petition,  as  the  court  may  deem 
meet,  (i) 


,cl!)  ®1®  ^  *^i^*  present  practice  under  this  section,  the  Orders  of  the  9th  May 
lobJ,  which  so  far  as  they  affect  this  section  are  as  follow  :  •" 

"A  petition  filed  under  the  eighteenth  section  cf  Order  IX.,  of  the  General  Orders 
•of  this  Court  of  the  3rd  of  June,  1853,  is  to  be  set  down  to  be  heard  in  court  in  the 
paper  of  motions  for  decrtos.  And  when  it  is  ordered  that  any  new  party  or  any 
present  party  may  answer  the  petition,  and  that  the  petitioner  shall  be  at  liberty  to 
set  down  the  petition  again,  it  is  io  be  set  down  in  like  manner,  and  upon  the  cony 
of  such  petition  to  serve  is  to  be  endorsed  the  following  memorandum  or  notice^ 
namely  :^  If  you  do  not  appear  on  the  petition  the  court  will  make  such  order  on 
the  petitioner  s  own  shewing  as  shall  appear  just,'  and  upon  the  copy  which  is  to 
fee  served  of  the  order  to  answer  such  petition  when  the  court  shall  deem  it  advisa- 
ble to  make  such  order,  is  to  be  endorsed  the  following  memorandum  or  notice, 
namely :  If  you  do  not  answer  the  petition  the  court  will  make  such  order  on  the 
petitioner  s  own  shewing  as  shall  be  just  in  your  absence.  And  if  this  order  is  served 
personally  you  will  not  receive  any  notice  of  the  future  proceedings  on  such  peti- 
tion And  when  the  party  so  served  uhall  answer  the  petition,  the  same  is  to  be 
set  down  to  be  heard  upon  notice  in  the  same  paper. 
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i«^!?'°?  ^}  ^•'Tn  *o  ^e  heard  under  the  foregoing  Order,  are  to  be  set  down  nnf 

<i-.'^„P*'*^  ^^^  *P.Pi'®^  ^°''  P«rn»"'S8ion  to  file  a  bill  of  review  on  the  eround  of  ^avm^ 
ktS«erhiZ'e??r;v"'*  shew  that  the  n^atter  so  discoveredTa^s  come'r S? 

Terry,  on  appeal  before  the  Privy  Council  8  hirkf  N  q  n?"  f   I       /     if..^^«T' 
102  0t.cqf3rded,  McNeill  v.^aUir2  Blfgh  22sf  iLhes  ^  K™'  I'i  Ji' 

w;^""'.?''?"  "!«  "W  """•"  'booW  be  discovered  afterthe  decree    „T«^ 
w,.f  I'  "^5  "f  °  ".'"e  "  ™""  '"«  '»"'  introdueed  into  the  cause  -and  the 

mmsmmmm 

.,™v    T"!I  *?  ■!"'»'i°»«  "O"  e'i<l««c*  TOS  refused,  where  the  Zper  meaua  ^f 
cH^nTlljui!  s's'  °"  '""'  ""'  ""'""""^  '°  *»  ''«™«-    SL  ETdd  yf 

The  decree  must  be  contrary  to  the  forms  of  the  court:  not  mereiv  erroneous  in 
&Ti7  (J'"\°?^  ^^^^^^'  1^  S™-  265;  on  appeal.  ??h  3%TTexry % 
ITH'/^J'a  ^^^  '  ^r'"*^  '•  ^^'t«'  1  I^-  ^-  Cases  160;  Gould  v.  Tancrid  2 
fw  I  4?'o^?"r  T;  ^°°^'  ^  ^'■«^-  3<^6;  Green  v,  Jenkins,  1  DeG.  F. Tj  464  • 
8  W.  R.  380;  2  L.  T.  N.  S.  311 ;  6  Jur.  N.  S.  615  ;  29  L.  J.  Ch.  605.)   "^ "  "^  "^ "  ^''^ ' 

Rafil^o^n*''  ^^**  constitutes  new  matter  see  further.  Re  Warwick  and  Worcester 
2  Ph  ?J  ^r^*"^'    w^'""''.  ^^"y'"^  executors,  9  W.  R.  329  ;  Ilungate  v.  Gascoyane 
-4  tra.  40 ,  Wason  y.  Westminster  Improvement  Commissioners,  4  L.  T.  N.  S.  80. 

Should  not  leave  be  obtained  before  presenting  petition,  in  the  case  of  facts  di<. 
covered  since  the  decree.     (Henderson  v.  Cook,  (Eng.)  6  U.  C.  L  J  7l!) 

Sec.  19. — No  bill  is  to  be  filed  for  discovery  merely,  ^"'^  ^o""  «i'?- 
except  in  aid  of  the  prosecutioa  or  defence  of  an  action '"'='-'^**'''»  cases" 
at  law.  (k) 


has  illl  1  li    I  discovery  in  aid  of  an  action  at  law  to  which  action  the  defendant 
V  iJi  >,;  J'  ***®,'?«J«'»d'^°*  J"'"  "^*  ^«  permitted  to  set  up  a  legal  defence  in  bar* 
'  .less  he  has  reUed  upon  that  defence  at  law.    (Peel  v.  KingsmiU,  1  Grant,  684  ) 


iii 
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A  bill  will  not  lie  for  the  discovery  of  facts  which  the  plaintiflF  can  prove  aliunde 
St  l»w.    (Hamilton  v.  Phipps,  7  Grant,  483.) 


PLEAS, 


Pleu  abolifhed. 


X.  Pleas  are  abolished.  All  defences  are  to  be  pre- 
sented to  the  court  by  demurrer  or  answer,  or  both, 
Recording  to  circumstances. 


DEMURRER. 

DemumM,when     ^^'  -^  defendant  may  demur  to  a  bill  of  claimant  at 

fow'lrS^'  ""*any  time  within  one  month  after  service  upon  him  of  an 

office  copy  of  the  bill.     Upon  filing  of  a  demurrer  by  a 

defendant,  either  party  is  at  liberty  to  set  the  same 

down  for  argument  immediately,  (l) 


bv^JL  wn  ♦'!1T''  1*  *°  a"«gat>o°  by  a  defendant  which,  admitting  the  matters  alleged 
uLn   nrtn    Kr*  true,  shews  that  they  are  insufficient  for  the  plaintiff  to  proceed 

parent  on  tSphfn  *^*'  1— f^*  I'  *°'^'''-  ^^^'^^^^^  "^^^  g^"""''^  «f  defence  is  ap- 
K«  T  •  f^^'"  itseh  either  from  matter  contained  in  it,  or  from  defect  in  its 
»ame,  or  m  the  case  made  by  it,  the  proper  mode  of  defence  is  by  demurrer. 

th,U  hfXwK  "^X^-^  ^^?^'"*''  ***?*  '^'  ^•^  *^«  ^^°1«  «q'"ty ;  ««•  i*  ™ay  be  partial, 

demum™    * /r«  «"  fS  p'  *"  '''J'^'^l'  ^''^''^^  constituted.    For  the  fSrms  o 
oemurrers,  see  the  Book  of  Forms,  Part  the  Second. 

betrue°'In^*'«?i!["L^°''  "If*  °^  ^T'^-^  ''^'"^*«  ■*"  *^«  ''^^ts  alleged  in  the  bill  to 
Plaintiff  «nL^"f'°?  *u'"'  '"^'"'*"  *"*  **»«  judgment  of  the  court  that  the 
hSfnd  d?lT  «?«^'°«  »»»«  "«  «1»ity-  The  principle  on  which  a  demurrer  is 
evtJyalwSthL  f'K  .tl»«  court  assumes  to  hear  the  cause  on  the  bill  alone, 
Wever  friTl^^v^^^^^^  **f'V'  P'"*'^'^;   if  the  court  sees  that  any  relief 

co7rt«L^K  I'  °"^^,'  ^  u^*°**d,  the  demurrer  will  be  over-ruled;  »e<J,it  the 
court  sees  that  no  relief  whatever  could  be  given.  ' 

mn^t^hf  «Y"f,  "*^  ^  ''J"*  '°  P°'°*  ^^  ^°''"'  **>°"gJ»  ^ell  founded  in  substance.  It 
?o  fquhv^U  i^rS"f  ''  «»bmi88ion,  that  on  the  matter  stated  in  the  MuZr, 

?l/l07  ^108  -Tarn  OrH^^9«^  "7^''' "'  "^^  f  *"*"  °«*  ^°  *^«  ^"'-  See  Mitford 
Pr    ^.i  ^     '    ,  ?™'   ^^^'  ^^'  Bowser  V.  Maclean,   9  W.  R.  112;  Daniell's  Chan 

PP  '44?  &  7s„  ;'h.K  ''^i''«'  'II' %°^  ^«  *«  ^'^^  different  kinds  of  dmuSS; 
PP-  441,  478  ;  Smith's  Chan.  Pr.,  pp.  288,  299  ;  and  Mitford  PI.  pp.  126,  166. 

h.LJflw*^?'*  """"^  of  equity  raises  the  question  to  be  determined  by  the  court, 
before  any  further  proceedings  are  taken  in  the  euit,  whether  the  plaintiff  is  having 
regard  to  the  case  made  by  his  bill,  entitled  to  any  relief,  V^^^^^^n  is,  naving 

In  any  doubtful  case,  the  court  will  not  decide  the  question  raised  unon  the  bill 

upon  demurrer,  but  will  overrule  the  demurrer,  without  preJud'Sfto  thrones Uon 

being  raised  by  the  defendant  at  the  hearing,  see  Brownsword  v   Edwards  2  Ves 

^r.  242 ;  Mortimer  v  Hartley,  8  DeG.  &  Sm.  316,  321 ;  EvarrE;an8  18  Jur  666 

Bowser  v.  Maclean,  9  W.  E.  112  ;  Kirwan  v.  Daniel,  6  Hare  493       '  ' 
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of 'l^rerer^r^^S  ^1"  Wlai^^lSr *  ^''f'^'  "«  "-^-^  ^or  any  part 
Phil.  162.3     *^   -^  "*  ""^  *°®  '**"'  "  "  aa  objection  on  demurrer.    (Penny  y.  WatS,  2 

Ge^  vTX^rVeVVeS^'"  Brthi'*'^*^  ^''^  *^?  '^«-«-'y  parties  are.     (Atty 
necesaiy  to  name  them  ^^    ^'  '^'  "''°*°  ''^'  "  ''O'^d  appear  that  it  tanli 

berv.  Berber,  4  Drew  66^6  fr]JrNS„9?r8'^^^^  («^- 

to  tS^  '?P^rv. Ve?C2  ^rrS^S^t/L^Sr  *'^  '^'"'*°*  ^^"""^'^ 

ratelyfrom  her  husband  rthout  an  order  Vl  '"'^f''''^  ■' /^^  cannot  demur  sepa- 
unless  their  inti^rests  areTd verse  ^rwh;;!,!*"  '"''^  ^'"''J'*  ^^  ^'«  committee, 
be  appointed  for  the  lunathj.      '  '"^  ^^^*'^  ^^"e'-  case  a  guardian  ad  /,Vm  should 

DrJ:%';tX"rdSey!»G.t.\^^.^^^^^^^^^^  («-^-^^  -  Young.  4 
^.  The  Statute  of  Limitations  may  also  bo  set  up  by  demurrer.    (Hoare  v.  Peck,  6 

Threlfall  y.  Lunt.  7  Sim.  627  Bothrmwt  'q^'-'*^!''  ^^  Crowther:23  Bea^308; 
Margravine  of  AnspachTisVes  fel  A  XlT'vf ''",',  ^  Fl''^^^'^'  ^^  Texiery 
Cook.  4  Drew.  306?  Morisou  y' Morisctf  tew  3%  '  '  «•  *  S.  83  ;  Henderson  y. 

^'Z^XTru^^  T^^^'Y^^^^  ^--"•^-  Julian.  2  Dick.  677-  Sal- 

1  »I,  &  clos.     ^'^'^-  ^'^  '  ^""^^  ^-  M'**'^^"'  4  Drew.  67 ;  ckmpbeU %  Mackay, 

^^^^tAv\^e^^^^^  *^**  A"  *»»«  statements  in  the  bill  are 

ben  V.  Mackay.  1  M  &  Cr  603     L^T"^"-      ?",'^?"°  ^-  ^ite,  1  Giff.  395  ;  CamJ! 

tions  to  this^ule.  set  L^ke';  Rol  e  3" Ve's'  ^'/^V" 2^ l'"'«'.'."^^-- >  ^-exc"J. 
Taylor  y.  Barclay.  2  Sim.  213  T"ffi„rJrr«-i^^^^  ^'•»*^-  Field,  2  Anstr.  643; 
Daniell's  Ch.  Pr.  477.  '      ^  ^''''^'^^  ^-  ^^l"*'^'  1  Si"-  N.  S.  301 ; 

V.  Cook.  4  Drew.  306;  Cooper  v.Ear^Powis  3  Deo'  Tk    ^Z^^'"'  "^"^«"°° 
Dorman,  1  S.  &  S.  227.  '     ^®^-  *  S"-  688 ;  and  Hook  y. 

P»m  .U,  .bo™  .,<,„  it  would  .pp,„  .ba,  n,  ,,„„^,  ^^^  ^^  ,^^  ^^^  ^^^ 
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argumeot  by  either  party  immediately  on  its  being  fiied,  but  it  has  been  held  tiiat 
it  being  ronsonablo  that  the  plaintiff  should  have  an  opportunity  of  eubmitting  to  a 
demurre^if  a  defendant  set  down  a  demurrer  immediately  on  the  filing  thereof,  he 
will  bo  considered  to  have  waived  his  Tight  to  taxed  costs  on  a  submission  to  it 
within  four  d.iys,  both  inclusive,  see  Baldwin  v.  Borst,  Grant's  Cham.  Rep.  82.  In 
Betting  down  a  demurrer  it  is  not  necessary  to  do  so  by  petition  and  order  ag  in 
England,  the  contrary  practice  having  become  established  here.  (Ibid.)  And  see 
also  Martin  v.  Reid,  6  U.  G.  L.  J.  143,  as  to  the  practice  of  setting  down  demurrers, 
affirming  Baldwin  v.  Borst. 

The  costs  to  which  a  defendant  is  entitled,  on  the  plaintiff  submitting  to  a  demur" 
rer,  and  amending  within  the  time  limited  are  20s.  {Ibid.)  The  costs  must  be 
paid  on  serving  the  order  to  amend. 

A.  defendant  appearing  at  the  hearing  and  waiving  all  objection  to  an  order  pro 
eonfesso,  may  shew  that  the  bill  is  open  to  demurrer  for  want  of  equity.  (Oreig  v. 
Green,  6  Grant's  Ch.  Rep.  240.) 

Where  a  demurrer  on  two  grounds  fails  as  to  one  and  succeeds  as  to  another,  it 
seems  that  no  costs  will  be  given.  (Benson  v.  Hadfield,  5  Beav.  546.)  This  practice 
has  been  adopted  in  our  court,  see  Paine  v.  Chapman,  6  Grant's  Ch.  Rep.  888; 
where  a  demurrer  having  been  held  good  on  one  ground,  though  overruled  as  to  the 
other,  the  defendant  was  allowed  to  answer  without  costs. 

And  where  a  plaintiff  submits  to  a  demurrer  and  obtains  the  common  order  to 
amend,  but  does  not  amend  within  the  time  prescribed  by  the  order,  the  bill  is  t.'one. 
(Hoflick  V.  Reynolds,  9  W.  R.  398,  431  ;  30  L.  J.  Ch.  407.)  As  to  the  form  of  the 
common  order  to  amend,  it  would  seem  proper  for  it  to  state  that  in  default  of 
amendment  within  the  time  limited  the  bill  should  be  dismissed.  (Ibid.)  If  the 
plaintiff  obtains  the  common  order  to  amend  (which  it  seems  from  the  last  cited 
case  is  irregular)  upon  payment  of  costs,  "  to  be  taxed,"  &c.,  he  must  pay  the 
costs  of  the  demurrer  also.     (Hoflick  v.  Reynolds,  9  W.  R.  398.)     • 

A  demurrer  to  part  of  a  bill,  unaccompanied  by  an  answer  to  the  rest  is  informal 
and  would  be  overruled.  (Martin  v.  Kennedy,  2  Grant's  Ch.  Rep.  80.)  See  i\l8o 
Barnes  v.  Taylor,  4  W.  R.  577  ;  Bui-ch  v.  Coney,  14  Jur.  1009  ;  Chetwynd  v.  Linden, 
2  Ves.  Sen.  450 ;  Weatherhead  v.  Blackburn,  2  V.  &  B.  121 ;  Osborne  v.  JuUion,  3 
Drew.  552,  596  ;  Hicks  v.  Raincock,  1  Cox,  40 ;  Robinson  v.  Thompson,  2  V.  &  B.  121  ; 
Burton  v.  Robertson,  1  J.  &  H.  38.  From  these  cases  it  would  appear,  that  where 
a  defendant  answers  part  of  the  bill  and  demurs  to  the  rest  he  must  ♦  ':e  care  to 
distinguish  precisely  each  part  of  the  bill  to  which  he  demurs ;  he  r^  demur  to 
the  whole  bill  with  the  exception  of  a  particular  part,  but  the  demurrer  must  in 
that  case  show  distinctly  what  is  demurred  to  and  what  is  answered. 

A  demurrer  and  answer  under  an  order  to  answer,  &c.,  not  demurring  alone,  is  not 
irregular,  if  the  answer  goes  to  any  thing  material.  (Osborne  v.  Julliou,  3  Drew.  552  ; 
Baker  v.  Mellish,  11  Ves.  73;  Weatherhead  v.  Blackburn,  2  V.  &  B.  123.) 

As  to  the  effect  of  allowing  a  demurrer  without  liberty  to  amend — see  Coningsby 
v.  Jekyll,  2  P.  W.  300;  and  Lord  Chancellor  Talbot  said,  that  "after  a  demurrer  to 
the  whole  bill  allowed,  the  bill  is  regularly  out  of  the  court,  and  no  instance  of  leave 
to  amend  it."  See  also  Mitford,  13-176 ;  Lloyd  v.  Loaring,  6  Ves.  773 ;  Smith  v. 
Barnes,  1  Dick,  07  ;  Watkins  v.  Bush,  2  Dick.  6C3,  701 ;  Baker  v.  Mellish,  11  Ves.  72; 
Nowell  V.  Andover  Railway  Co.,  7  Jur.  N.S.  839  ;  Wellesley  v.  Wellesley,  supra  ;  Tyler 
V.  Bell,  1  Keen  826;  s.  c,  2  M.  &  C.  89  ;  Sibson  v.  Edgworth,  2  DeO.  &  S.  73 ; 
Osborne  v.  JuUion,  supra;  Tryon  v.  Westminster,  3  L.  T.  N.  S.  262;  Rawlings  v. 
Larnbert,  1  J.  &  H.  458 ;  Schneider  v.  Lizardi,  9  Beav.  461 ;  and  Holmes  y.  Waring, 
8  Price,  604. 
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17b  ere  the  court  Instead  of  fk11nw.'n-  -  j 
amend,  It  would  seem  that  the  Dlaintff*^«Jn«T^T''  '«'^<"'  *!>•  Plaintiff  libertr  to 
ha8  amended;  seeCFance  r  hS 'on    Z„*     '-'-*°^  "ep  in  the  cause  untUhJ 
under  the  above  oiroumstancea  by  thTplaintS  L^^""'  f  '  ''^''^  «»«  appK  i?i 
dant  on  commission  in  Lower  cJ.a^%llTJl'^lt£  c^Sr  *"  '"""'"^  * '«  ^«^«"^^ 

£rrs"4itd^^^^^^ 

record  with  costs.     (Barry  v.  CrosW  ??  I  S  foJ®  ^i?  "*"«  «t'""ck  out  of  the 

SZr  .''"".'^  ^^  ^«^  t^«  pl.Unt7ff  To*  dismit  hi  ^Si,  ^°  ^'  ?•  ^«->  The  propeJ 
defendant.  A  demurrer  allowed  puts  an  eml?n  1  '?•  ""^  *«''''""  t^^e  demurrine 
hberty  to  amend  be  given,  rSchnerdPr  ,  t  •  I  *  Pending  injunction  even  thourf 
to  the  whole  bill  allo^wed  beTng  ^o  p„t  in  S  'toT"*^  •^'^^  *^«''*  °f  HmZt 
allowed  wuhout  prejudice  to  aiew  bV.  ^St  *l  iJiV^n  ct  nTga.To^^! 

prTerwitprdJ^r^  bin  ««  amended  i, 

Smyth,  1  Grant  Er.  &  Ap.  1 ;  2  U.  C.  Jur.  129  )         *  *^*  demurrer.     (Simpson  ▼. 
Where  a  demurrer  is  overrulPfl    ♦!«.-  ♦^ 

jpecal  applic^ior..    (Jones  v'sfxWTsiU^m'  T  f'^  '^  °^*'^'''«'^  "?««  » 
611     Tnm  v.  Baker,  1  Sim.  &  S  469  ^    Th«  .»     .   '  """'^^  ^-  ^"c'es,  1  Sim  &  S 
/or  time  to  a.swer  i-ediately'afr  tle?eLrr^^aXe;l%r^^^^^^^^  '^  ^°  -^ - 

WaHou'r.'^rB'irj  Tssf  1„?!  ^*^«^^«°*  ^•'"not  demur  again      (Bancrnft 
Banquet  ;.  Ma'ham';-  tsL.  ^s"  s!)'  ""'^  '«'""  *8''^°  ^^  the'bilfrJlT'Bo'* 

«f  mY^ira^Tfl^^^trruJl^^  0^-- that  an.  ambiguous  or  inconsistent 

adversely  to  the  pleader.    (Vernon  v.  Vernon  o  ^  *"^  "'^  -  ^*""^'""^'  ^^  *"'"«^''»«" 
taken  stnctly  as  they  are  pleaded,  the  defZknt  nA^K^--  ^^V    '^^'^  statements  are 

bill.    For  these,  see  Plumbe  t.  Plumbe  T  v^*  n  n*  * '*«'n«''rer  from  lying  to  the 
i».  Sibson  V.  Edgeworth    guora'   fi^itu      v       „^'    '*<"'m«ld  ▼.  DeLisle  8  Bear 

ANSWER. 

.eulii'in'^T!;',"'*^'"'''  *  f"™  «mil.r  to  tho  form 
»e«  out  in  schedu  e  E.  to  thean  nr,1«~      rru     ■ 
ofooiin..!  !.  ..  •  ™ 'nese  orders.    The  signature  »<>™«il»«ii' 

counsel  «  unnecess«ry ;  but  the  name  of  the  party  ""• 
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or  solicitor  who  files  the  same  is  to  be  endorsed  thereon, 
in  '  formity  with  the  2nd  and  3rd  sections  of  order 
XLi^I.  The  answer  is  to  be  verified  by  the  oath  of  the 
defendant,  and  the  jurat  is  to  be  in  the  form  set  forth  in 
schedule  F.  (wi) 


(f»)  The  schedule  E.  is  as  follows  : 

SCHEDULE  E. 

FORM  OF  AN  ANSWER. 

IN  CHANCERY. 

A.B Plaintiff. 

and 

C.  D.  andE.  F Defendants. 

The  answer  of  C.  D.,  one  of  the  above-named  defendants,  tc  the  bill  of  complaint 
of  A.  B.,  the  above-named  plaintiff. 

"  In  answer  to  the  said  bill  I,  C.  D.,  say  as  follows :" 

"  I  believe  that  the  defendant  E.  F.  does  claim  to  have  a  charge  upon  the  farm 
and  premises  comprised  in  the  indenture  of  mortgage  of  the  —————  day  of 
■  "'        ,  in  the  plaintiff's  bill  mentioned. 

«  Such  charge  was  created  by  an  indenture  dated,  &c.,  made  between  myself  of 
the  first  part,  &c. 

"  To  the  best  of  my  knowledge,  remembrance  and  belief,  there  is  not  any  other 
mortgage,  charge,  or  incumbrance  affecting  the  aforesaid  premises." 

Such  statements  as  are  considered  necessary  or  material  are  to  be  introduced  with 
as  much  brevity  as  may  consist  with  clearness ;  and  where  a  defendant  seeks  relief 
under  section  4  of  Order  XII.,  */he  answer  is  to  ask  the  special  relief  to  which  he 
thinks  himself  entitled. 

ENDOBSEMENT. 

This  answer  is  filed  by  Messrs.  A.  B.  and  C.  D.,  of  the  city  of  Toronto,  In  the 
county  of  York,  solicitors  for  the  above-named  defendants  (and,  where  the  party 

who  filed  the  answer  is  agent,  add,  agents  of  Messrs.  E.  F.  and  G.  H.,  of , 

solicitors  for  the  above-named  defendants.) 

Where  the  party  defends  in  person  the  answer  must  be  endorsed,  in  conformity 
with  the  3rd  section  of  Order  XLIII. 

Schedule  F.  is  as  follows : 

SCHEDULE  F. 

FORM  OP  JURAT  TO  ANSWER. 

The  defendant  C.  D.  on  the day  of ,  appeared  before  me 

at  my  chambers  in  ,  and  signed  the  foregoing  answer  in  my  presence, 
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IN  THE  0A8B   OF  AN  ILLITEKATB  PXBSON. 

The  defendant  C.  D.,  not  being  able  to  read  or  write.  E.  P     solicitor  Cor  nU,.t  ♦« 
the  Bo^'oitor)  for  the  «aia  defen'dant.  .as  sworn  before  »e  a^'mrohrber*?  in" 

jead  the  co^lt/nV^o?  tli^IiTsi:?  t*;'  ti;rs;i^b:':ld':harhe*  a^err^d^^ilJI^llj 

to  understand  the  same ;  and  the  said  C.  D.  was  thereupon  sworn  that  he  h^^Ki 

SI.  rTn'  «"i«"'b«d  by  him  with  his  mark  read  over  to  him  by  the  said  EF    an  J 

Si  «i  *T  ^^\  '°°*'"*'  *'^"^°^'   "^"^  ^^^^t  »»>«  ««™«  ^««  true  of  his  own  knJw 
ledge  except  as  to  matters  which  are  therein  stated  to  be  on  his  informaron  aJd 
as  to  those  matters  he  believes  it  to  be  true.  miormation,  and 

ed.f  Toh  t'p^STS."^  "**""  °^  "'"''*"'  *°*^  ^"°  *^®'*°^'  "^^  ^•°^®"'«  ^^'  ^'-  8'd 

The  answer  is  to  consist  of  a  clear  and  concise  state- 
ment of  such  defence  or  defences  as  th^  defendant  may  JnS'Suo'iL'**' 
desire  to  make,  (n) 


(n)  The  most  usual  course  of  defence  to  a  bill,  is  by  answer. 
.frf„»^f*°1*°*  is  only  bound  to  answer  as  to  questions  of  fact-,  questions  beintr  in 

An  objection  for  want  of  parties  may  be  taken  by  answer  aa  well  as  by  demurrer  • 
J?  «iM.?"n"'"*^  *°  'T^l  the  objection  by  answer,  than  to  demur  simpljTorwrni 
of  parties.  It  is  a  prudent  and  a  proper  course  to  do  so.  for  this  reason  fhJ^^l 
court  does  not  look  with  favour  on  i  demurrer  for  want  of  pVtle  .  The  oWect  oJ 
TiulZu" '^^'''  at  the  hearing,  and  that  too,  whether  ^t  appears  on  JheK 
of  the  bill,  or  upon  the  matter  averred  by  the  answer.     The  court  however  on  ! 

pSfo'meir '  '''  ""^-^"^  ''''''  '""^  ''''''  *«  «»-<^  over:rth'ir;ty  to  thS 

The  answer  may  be  read  as  evidence  by  the  plaintiff  for  himself  acainst  «,• 
Mswering  defendant,  but  cannot  be  read^a  defendant  a,  evideZ/or  SJ/  « 
cept  upon  the  question  of  costs.  *'      "»'»'«/»  «- 

The  remarks  as  to  the  frame  of  a  bill,  apply  equally  to  answers. 

A  defendant  cannot  call  witnesses  to  prove  any  substantive  issue  that  he  has  no* 
raised  by  his  answer.  Hence  the  frequent  necessity  of  averring  new  mtttJr  noJ 
•verred  in  the  bill,  destructive  of.  or  qualifying  the  equity  claimel  byThe  plainSJ! 

An  answer  is  a  full  defence  as  to  both  law  and  fact ;   therefore  everv  obiectinn 

InltrT  ^'  *^^*"  ^^  ^'"""«'-'  "^^y^^""  '"'  '''^'^  by  way  of  answer.  By  th« 
theToe  «?  ?i?hm  T  """"^  "'  '■'  '^'ir-"'  *""^  ^«''»^"^«  by  submitt  ng  tKu 
tiJ«„  K  fi, ^  ^'"  *^*'"?  '^  "°  f*J"'*y-  ^*»«°'  however,  an  objection  of  this  sort  is 
itfit «.  VJ'  rrr* ''  »8  usual  to  crave  that  the  defendant  miy  haye  the  sLJe  b" 
Mfit  as  if  he  had  demurred  to  the  bill.  /  "»t«>  mw  same  oe- 
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Persons  tuij'uru  answer  in  their  own  ntmes.    A  married  ^oomim   aniwerbiff  i. 
resp^o   of  an  interest  Tested  in  her  husband  in  her  right.  ans^^nSr  lIuThim 
and  It  18  in  effect  the  answer  of  her  husUnd.     But  if  she  anewMi  in  rlfnlv^f  i?* 
separate  estate  or  if  for  any  reason  she  answers  ^il^'/^X^.w^^^^^^ 
name      An  t.fant  answers  by  his  guardian  ;  and  ^  lunatic,  so  found  by  inqufsidon 
by  b  8  eommtttee.     A  person  of  unsound  mind,  nc^  so  found  by  inquisition  answei 
by  his  guardian  ad  litem,  appointed  by  the  court  inquisition,  answers 

.rrJnl*'""'!''  ''^*  "^ef^^dapt  must  be  in  the  first  person,  and  divided  Into  eara. 
graphs  numbered  consecutively,  each  paragraph  containing  as  nearly  as  mJI^ 
a  separate  and  distinct  allegaUon.     See  Orders  of  13th  AprilT  1859,  sec  4?       ^ 

A  defendant  must  raise  by  his  answer  every  defence  upon  which  he  intends  to  relv 
f.>r  he  cannot,  as  a  general  rule,  avail  himself  of  any  defence  which  appears  onlv  in 
his  evidence,  and  is  not  stated  in  his  answer.  (Stanley  v.  ^binson  iT  & V  ^27 , 
Harnaon  v.  Borwell.  10  Sim.  380.)     See  also  sec.  4  Sf  this  order    *  *      ^^^' 

disu'i'ctlf  8et"un'i;  ^IJT'"'"''  ^"J'^^^.'^We  consideration  without  notice"  must  be 
»hll«     .       ^^   u   i***  ft?«wer,  otherwise  it  will  not  avail ;  so  it  was  disallowed 

PhZs  3  G^iff  Vnn'  ^'m  ''"^  ^y  "^'^'^V'  ""''^  *"»  *  °""'°°  f«  decree     (SrT 
l-HUlips,  3  Giff.  200 ;  affirmed  on  appeal,  31  L.  J.  Ch.  821.)  i*"""!!*  v. 

In  ?f  f***  Bwwring  of  the  answer,  the  same  should  be  enclosed  by  the  commissionfer 

re<;«trL' nT  •"•?  "*'.*^  '^*^  ^"  ■""*''  '^K''^'*  ^>*J»  his  name,  and  addJesTd  to  th, 
registrar  or  deputy  registrar  with  whom  the  same  is  to  be  filed,  and  should  be  thera 

r;e3ffit*rr„'"'^  *?>';'?  /"••  ^"°«-    ^^«"  '^^  errVwas  discovered  t  an 
answer  after  it  was  sworn,  but  before  it  was  filed,  the  original  jurat  was  ordered 

to  be  oance  led  and  the  answer  to  be  filed  as  re-sworn.     (Attorney-General  v  tJJ 
Governors  of  Donnington  Hospital.  22  L.J.  Ch   707-  s  o     17  T..r  ynfi  \     iL 
.t^Th^rf  ''  ^'r 'l*"'  17  Jur.  803;  and  as 'tl co;r:ct;ngVhf t  tlf oVan tn^w^ 

wilf  be  irre^llri  J  fli^H  *T«°lt*"^  ^^^  f ""« ^"  ">*°°*'  »^°^«  mentioned,  the  same 
will  be  Irregularly  filed,  unless  the  oath  of  messenger  is  waived  by  the  onDosite  mTrVl 
who  by  endorsemeut  on  the  answer  can  waive  the  transmission  ij  the  regular  C^' 

An  answer  in  which  a  misnomer  occurs  will  be  ordered  to  be  taken  off  the  files  u 

rM3i?4  is:t^Vj ''''''' ''  ^^'- '"'  '^'^  ^-  ^-^' '  Misitannd  Vr"; 

wn'jH/^rfJVn^^r  "^P?*"  properly  intituled  was  ordered  to  be  filed  though  the 
words  "to   he  bill  of  complaint  of  the  above  named  plaintiff"  were  omitted    %ab. 
th  V.  Squire.  10  Hare  Add.  iii.  s.o..  22  L  .T  r.h  filo  \    tu.  r-._„  'i..^ '  J""^? 


^''^  ^-X:!^}^}^^^}'^^  "^b^hre^l   The  answer  of  the  Ca^ 

the  seal  of  the  attorneys  o^  the 


Company  should  be  verified  as  follows':   "Sealed  with 
Canada  Company,  this day  of ,  A.  D.  1862." 


♦.f  "i,'"!^"  «^or°.o«*  of  the  jurisdiction  without  a  commission  having  been  issued 
to  take  the  same  is  irregular  and  cannot  be  filed  except  by  oonsent^as  without  oath 
(Crawford  V.  PoUey,  Grant's  Cham.  R.  8.)     It  see-ns  not  to  be  a  vaHd  ibjec  ioJ  Ji 

J'eryfPiuTd.r'''''  """'  '*  ''*'  '""""^  ''  "''"''  ^'^  '^''  copy  of  Jie  biimTbee^ 
If  the  defendant  neglects  to  answer  within  the  month,  and  the  bill  is  taken  »ro 

Tn^CT  ^""'^^^7'  '^'  '''^"  ^ill.'»«'«rthele«s  «et  aside  Ihe  order  and  let^m  iJtJ 
answer,  if  application  is  made  within  a  reasonable  time  before  decree :  the  defendant 
however,  will  be  required  to  shew  what  anewer  he  wishes  to  put  in,  and  to  nay  the 
costs  occasioned  by  the  orderj^ro  con/mo.    (DanieU's  Ch.  PrL.  8?d  Jd,,  871  372 ' 
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ord?r*&^?l:^^^^^^^^^^^^  -May  on  which  it  i,  «.,  •  ... 

for  want  of  prosecution,    sitn'^nt™,  K^stJfam'^Ri;  ^1""'"'  "^«  ^"' 

A.tothe«.wrof.nilliterateperBon.-eeWiitonv.Clifton,2Har.  686 
(Wmti^eJV.  B^n^dLt  8*?  W '*23r^TL*°.'^^^^    «»"'^''«»  •"d  "ot  by  the  infant 

naghanT  Smith.  2  Ph/ss:    NTchoTsT  Ward  2V ft  o  ??n '■**^V,PP-  ^«»' S^Sj  ^l 

applied  for  by  plaintiflF,  it  must  be  shewn  fhaf  fL     •?'  ?*°;     "  ''"°'»  »«>  order  ia 

«8wer.     (Anon.  Grant's  Cham   Rep  gTAndUlL     ••  '      **-'^*°''  '*"'  """•*  *»' 

vice  of  an  office  copy  of  a  bill  for  a  married  woman  .n<i  ""'''""  *"*^  '"^"'"•^^  »"■ 

if  no  answer  was  filed  the  bill  miehT  hTfntl        '  "''^  ^ave  a  written  consent  that 

that  this  did  not  dispense  wi  i  "he  orde'  ttHZr^'"'  "«'''"«*  ^""'t  ^"  hefd 

/ro  con/«,o  against  her.     (aer^altTll     '"Pi'**®  *"«^«'''  before  taking  the  bill 

T.  Gordon,  6  Grant's  Ch   Ren  ?S  »k    ^♦'"^P*.  Cfa^t's  Cham.  Rep.  68.)     In  Sliller 

•Ithough  ;n  order  to  answer^sepaVtelVSb':!"'''*  'T'''  *•»  °'''^"  procon/X 

and  directed  a  second  office  copy  "thVbmtoir''! J  ""^"""J^^  "^'""^d  woman 

Jej. acting  her  to  -wer  s^eJallSfy^^^^^^^^^^^^^ 

hnpaltl^ilh^JhVoLTopT^^^^  '^'  PT'^°«  '«  --  *«  —  th« 

wife  If  »  joint  answer  is  norK  wUhi^'  fh«  Z^'V  ""^  ^J™  ^^'"8  ""'"^  *«  the 
»houldbetakenoutairain8ttheh,.«h»«7  V"^''°"*«*^  '''^  order  »ro  eonfuio 

wtion  in  c>mbers.r  o.i^?;K'il3",,^^^^^^^^^^  on  an  4-/;:^^! 

•  time  limited  by  the  order.  This  or?er  togetW  w^th  in  nffi '"'"'"  ««Pr '^'^  ^'t^'a 
be  served  personally  on  the  wife,  and  if  sK^l!^  1 »  ®°*  *''*^^  °^  **"*  '''"  "hould 
ted  an  order^.  .„/«„  ^ay  beol^ta^n^efr/attg '^ E  ^">^' 

.pjli^n'oh^mr;^^^^^^^  o^tbe  bill  on  the  husband. 

n.ade  by  a  next  friend ;  it  must  a  soTe  suonor^^S  ?/'  ffln""^.  '^PPlication  must  be     • 
on  which  it  is  sought.  '(Gordon  v   Weaver  6 rc^TftT^^'^i'/^l'^S  the  grounds 
•nswer  within  the  time  limited  by  such  ordpr   tJ\f'^Ji    "  '^'^  "'^^  ^o*"  "ot 
order;,,  eonfe^  .gai„,t  her.'  (P^U  v.  Sict RidTw' P  T  2?8^     *''  '"'^^^ 

.^£Si^;^r^£-  ^ci;r :? = -5^  -,^- -  the  one^ . 

«tj*^itT2*L7o"L'r"  "  *'"  P'^^^'«  ^  ^«  -«««<»  to  "^-wer  separately 


1^    V 


W  AKSWBR. 

[oKsn  zii.,  raa  i.] 

1.  Wh«re  the  suit  is  in  retpeot  of  her  separate  estaie,  or  the  husband  and  iht  ai« 
made  co-defendants  in  right  of  the  wife. 

2.  Where  she  is  living  apart  from  her  husband. 

8.  Where  she  disapproves  of  the  answer  which  he  wishes  to  pnt  in. 
4.  Where  she  has  an  adverse  interest  to  her  husband. 
6.  Where  he  is  out  of  the  jurisdiction. 

6.  Where  she  has  obtained  a  protection  order  under  the  Married  Women  Act 
(Con.  8ta.  U.  C,  oh,  78.) 

7.  Where  the  bill  has  been  taken  pro  eonfeiio  against  the  husband. 

A  married  woman  can  answer  separately  and  without  an  order  where  the  husband 
is  the  plaintiff  and  makes  the  wife  a  defendant.  {Ex  parte  Strangewajs.  8  Atk. 
478  ;  Brooks  v.  Brooks,  Pre.  Gb.  24 ;  Ainslie  v.  Medlicott,  18  Ves.  266 ;  Higcinson 
T.  Wilson,  11  Jur.  1071.) 

Where  a  husband  and  wife  are  sued  jointly,  a  separate  answer  by  the  hosoand 
without  an  order  for  the  purpose  is  iriegular.  (Rooney  t.  Fox,  1  Jcnes,.  487; 
luid  it  seems  that  it  is  a  nullity ;  Thompson  t.  Lookwood,  8  Ir.  £q.  B.  867 : 
Chambers  v.  Bull,  1  Anstr.  269.) 

The  order  for  a  married,  woman  to  answer  separately  from  her  husband,  must  be 
obtained  on  motion,  but  it  may  be  obtained  ex  parte. 

Upon  motion  for  decree,  the  answer  of  a  company  which  is  not  sworn,  cannot  be 
read  as  evidence:  it  can  only  be  read  as  a  matter  of  pleading.  (Wadeer  v.  JBast 
IndiaCo.,  9  W.  B.  261.) 

Rules  of  practice  as  to  a  defendant  reading  his  own  answer,  or  the  answer  of  a  co> 
defendant  on  motion  for  a  decree.    (Stephens  t.  Heathcote,  1  Drew.  &  Sm.  188.) 

On  a  motion  for  a  decree,  neither  the  plaintiff  nor  the  defendant  gave  notice  of 
nring  the  answer,  nor  was  it  in  fact,  read.  Held,  that  it  ought  to  be  entered  %n  read 
in  the  decree.     (Bright  v.  Legerton,  29  Beav.  69.) 

Where  a  plaintiff  en  motion  for  decree  giv.s  notice  to  read  against  one  defendant 
the  answer  of  a  co-defendant,  the  defendant  is  entitled  to  cross-examine  on  tht 
answer ;  but  where  a  plaintiff  had  given  notice  to  read  all  the  answers,  and  wLcra 
the  sole  contest  was  between  co-defendants  on  a  point  which  could  not  be  determined 
until  after  the  hearing,  upon  the  plaintiff  undertaking  not  to  read  the  answer  in 
question  as  an  affidavit,  leave  to  cross-examine  was  refused.  (Dawldns  T.  Mortan. 
1  Johns.  &  H.  839 ;  4  L.  T.  N.  S.  704.) 

No  notice  is  necessary  to  enable  a  plaintiff,  on  motion  for  decree,  tc  read  a  defend- 
tnt'a  answer  against  defendant.     (Dawkins  t.  Mortan,  1  Johns.  &  fi.  889.) 


TbeBileneeof  the 
answer  Is  not  to 


The  silence  of  the  answer  as  to  any  statement  of  the 

^rSldm^bill  is  not  to  be  construed  into  an  implied  admission  of 

its  truth ;  and  any  allegation  introduced  into  an  answer 

for  the  purpose  of  preventing  such  implied  admission,  is 

to  be  considered  impertinent,  (o) 


slOD  of  the  truth 
ot  the  bill. 


(o)  Where  the  answer  is  silent  the  statements  in  the  bill  may  be  proTOd  bj  0B« 
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.  nun. 


an* 


by  attendant  oircum^r.^tj  J  laJuTi^ir'n  "'^  °"'  S''"*"'  corroboratSJ 
Ch.  B.  109,  128.)  ^      ^  *''*•  ''"'^-  '^^O'  Boulton  r.  Robln»oii,  4  Oranfa 

Sec.  2.-A  defendant  who  has  been  served  with  an 
office  copy  of  a  bill  of  complaint  within  the  jurisdiction 
of  the  court,  is  to  answer  or  demur  to  any  original  bill 
or  bill  amended  before  answer,  within  one  month  after  :"''»''"5i*- 
the  service  of  the  office  copy  of  the  bill,  or  of  the  notice       "" 
of  the  amendment  of  the  bill,  as  the  case  may  be;  and 
a  defendant  who  has  been  served  with  an  office  copy  of 
a  b.11  of  complaint  without  the  jurisdiction,  is  to  answer 
or  demur  within  the  lime  limited  by  the  order  which 
authorises  such  service.     Whenever  a  plaintiff  amends 
his  bill  after  answer,  a  defendant  desiring  to  answer  the 
same  is  to  put  in  his  answer  thereto  within  seven  days 
after  notice  of  the  amendment,  (p) 


«  o/co«rM  an  order  that  the  DlfliSri'i*  I*  u^  ?  ""^^"^d  the  bill,  may  obtain 
T.  Earl  of  Strafford,  «  PlS^^  90  f  Reynolds  2  NeT^of  fi°  m*^7'A'  P'o^eed-  (Jones 
T.  Young,  4  Mad.  487  ;  2  Swan  243  •  Rnvl«  ,  w  '  ^^^.^^-  f  ^«''^-  ^8?  Warwick 
8ee  however  Fennings  'v.  Hulphery!  4  Beav.  l'. )'"'"*'  ^  '^"-  ^^^^  '  ^'-  *  ^^'  2^2 ; 

dep^tX'ralTeJe^^^^^^^^  ^-m  the  registrar  or 

sees.  8  &  5  of  the  orders  of  JunJ,  1858./  ^^"^•'  ''"'  ^ '  ^""^  «^der  XLIV., 

The  mie  applies  also  where  the  plaintiff  in  eauitv  in  miirx*  f«.  ♦!. 

229,  where  it  is  stated  th»t  An  ?ni„«5      ^°''^'*''  ^'''^'thwalte's  Record  &  Writ  Pr 

the  Wendait  Hborty  totL  sucTste'ra^^  J'^V?"*  ^^"  «^«"g've 

costs  at  law.  (Simpson  v  Sadd  3  W  "^  l  Qi  k  *  ^  ""^  ^®  ''^^'^''^'  *<>  recover  his 
736.)  If  the  plaS?'ffeIects  to  prLfd  at  it  .1"",  '^  °'  \^  ^Z  ^-  ^^  ?  ^  J*"-.  N.  S 
limited,  his  bill  will  be  dismissed^  costs  rBovS  v"'«  •"'  ,"''''  ^'^^'^  '^'  «"« 
Such  a  dismissal,  however,  would  not  havIih/W  ^  Heinzelman,  1  V.  &  B.  382.) 
if  the  plaintiff  failed  at  law  he  oouMTle  a  nf:  bil  *  f^'T'  '"^  ^^ «"'"•  «°^ 
Bladon,  2  Vem.  82.)    Where,  however,  ^t  irZ^^,  atZ^Ztr^r^!;^-, 
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M       !' 


iostefttl  of -J'amisBing  the  bill  will  merely  stay  the  proceedings  in  equity,  and  monld 
the  proceedings  at  law  with  a  view  to  its  own  decree.    (Royle  ▼.  Wynne,  Cr.  it  Vh. 

After  service  of  the  order  to  elect,  the  plaintiflF  is  not  at  liberty  to  proceed  either 
at  law  or  in  equity  until  he  has  elected.     (Carwick  y.  Youog,  2  Swan.  243,) 

To  compel  the  plaintiflF  to  elect  it  is  necessary  that  the  su'ts  should  ba  respecting 
the  same  matter,  of  which  the  court  will  either  judge  it»jelf,  or  in  a  doubtful  case 
direct  an  enquiry  by  a  maf  ter.  (Mills  v.  Fry,  3  V.  &  B.  9 ;  Anon.  2  Mad.  S96 ;  and 
see  also,  Boyd  v.  Heinzleman,  1  V.  &  B.  382 ;  and  Amory  v.  Brodriclc,  Jac.  530.) 

The  order  may  be  obtained  at  any  stage  (after  answer)  of  the  suit  in  equity 
directly  the  plaintiff  commences  an  action  at  law.  (Mills  v.  Pry,  Coop.  107;  and 
19  Ves.  278 ;  Frank  v.  Basnett,  2  M.  &  K.  618 ;  Orme  v.  Broughton,  10  Bing.  638.) 
If,  however,  i/e  defendant  delays  iu  obtaining  the  order,  he  will  have  to  pay  the 
costs  incurred  after  he  became  aware  that  he  was  entitled  to  the  order.  (Ausman  v 
Montgomery,  6  Grant,  175.)  ^ 

The  defendant  must,  however,  answe?  befbre  he  is  entitled  to  an  order  to  elect,  for 
until  he  answers  the  plaintiff  uay  not  know  in  which  court  it  would  be  advisable  to 
l^osecute  his  claim.    A  demurrer  will  not  entitle  the  defendant  to  the  order.     (G 
W.  R.  Co.  V.  Desjardin's  Canal,  Grant's  Cham.  39;  Tillotson  v.  Ganson,  1  Vem.  108- 
Browne  v.  Poyntz,  8  Mad.  24 ;  and  see  Fisher  v.  Mee,  3  Mer.  45.)  ' 

A  mortgagee,  however,  is  entitled  to  proceed  in  both  courts  and  cannot  be  com- 
pelled to  elect.  (Lysterv.  Dolland,  1  Ves.  431 ;  Schoole  &  Wife  v.  Sail.  1  Scb.  &  Lef. 
176 ;  Booth  v.  Booth,  2  Atk.  343  )  This  indulgence  is,  however,  only  granted  to  a 
mortgngee,  and  a  vendor  of  real  estate  will  not  be  allowed  to  sue  at  law  for  breach 
of  contract  and  at  the  same  time  to  proceed  in  equity  to  compel  specific  perform- 
ance. (Barker  v.  Smark,  3  Beav.  64 ;  Gedye  v.  Duke  of  Montrose,  5  W.  R.  637- 
29  L.  T.  122;   Prothero  v.  Phelps,  25  L.  J.  105;   2  Jur.  N.  S.  173  ;  4  W.  R.  189.) 

A  mortgagee  may  proceed  at  the  same  time  by  a  bill  in  equity  for  foreclosure,  and 
at  law  by  action  of  ejectment  or  action  on  the  covenant.  (Burnell  v.  Martin,  Douzl 
617 ;  Cockell  V.  Bacon,  16  Bea.  158;  Lockhart  v.  Hardy,  9  Bea.  849.)  But  see 
?°°*^,\^°^*'^'  2  Atk.  343;  and  Palmer  v.  Hendrie,  27  Bea.  349,  where  it  was  held 
that  If  the  mortgagee  so  deal  with  the  estate  as  to  render  it  impossible  for  him  to 
restore  it  on  full  payment,  the  court  will  restrain  him  from  suing  at  law  to  recover 
the  mortgage  money.  Se"  s.  c,  28  Bea.  341.  When  a  mortgagee  has  proceeded  at 
law  upon  his  security,  he  mW  not  be  entitled  to  his  costs  in  equity,  unless  the  court 
under  the  circumstances,  shall  see  fit  to  order  otherwise.  (Order  of  Court.  6th 
February,  1858.)  ' 

So  where  the  plaintiff  in  an  interpleader  suit  at  law  files  a  bill  in  equity  he  cannot 
be  compelled  to  eJect,  as  he  has  not  that  control  over  the  interpleader  suit  which 
ar  order  to  elect  pre-supposes.     (McLean  v.  Beatty,  Grant's  Cham.  Rep.  84.) 

Upon  the  same  principle  upon  which  the  court  acts  in  granting  an  order  to  elect. 
It  will,  where  the  plaintiff  instituteb  two  suits  in  equity  as  to  rhe  same  matter,  tome- 
tmes  order  that  one  of  them  be  stayed.  (Thwaites  v.  Foreman,  10  Jur.  488  ;  Rieby 
v.  Strangways,  2  Phil.  175 ;  Hawkes  v.  Barrett,  6  Mad.  17 ;  Earl  of  Poitarlinetonv. 
Darner,  2  Phil  262;  16  L.  J.  370;  11  Jur.  443;  but  .ee,  Aowe««-,  Noble  v.  Line,  5 
U  C.  L.  J.  163 ;  Pott  V  Galhni,  1  S.  &  S.  206  ;  McHardy  v.  Hitchcock,  12  Jur.  781 ; 
Shephard  V.  Towgood,  6  Mad.  374;  Reid  v.  Territt,  1  ColL  1;  Budgen  t.  Sage,  3 
M.  &  C.  683  ;  and  Godfrey  v.  Maw,  1  Y.  &  C.  485.)  ^ 

See  Leicester  v.  Leicester,  10  Sim.  87.    See  further  as  to  proceedings  in  law  and 
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537.)  ^  ^      possession.     (Qedye  v.  Duke  of  Montrose,  5  W.  R. 

i^^re::\:r^r,j;;\^^^^^^^  afterwards  s«ed  at  law 

court  he  would  p'roce^ed.    (BaS  V.  Smark,  3  Bea.  GiT  '"  '"  ""^"'^ 

^  Sec.  3.— An  answer  may  be  filed  without  oath  or  ^^swer  m»y  be 
signature,  by  consent,  without  order.  *     Sl^Sfe??}^ 

consent,  without 

Sec.  4.— When,  in  order  to  do  complete  justice,  relief"  *"' 
ought  to  be  given  to  the  defendant  as  well  as  to  the 
plaintiff,  or  to  the  defendant  alone,  or  to  on3  of  several 
defendants,  the  court,  if  it  see  fit,  may  frame  its  decree 
so  as  to  attaia  that  object,  when  the  right  of  the  defen- 
dant to  relief  grows  out  of  the  same  transactions  which 
form  the  subject  matter  of  the  bill;  the  facts  necessary 
to  make  out  the  defendant's  right  to  relief  are  to  be 
stated  in  the  answer  as  part  of  the  defendant's  case,  and^LTZ'^ti. 
ho  IS  to  pray  such  relief  as  he  may  think  himself  entitled  'Z^'2aX\l 
to      ibis  order  is  not  to  be  considered  as  authorising  arer"'"'''*'" 
defendant  to  state  in  his  answer  any  distinct  or  indepen- 
dent matters,  not  connected  with,-  and  growing  out  of 
the  case  made  by  the  bill,  as  the  foundation  for  relief- 
and  the  court,  in  all  such  cases,  may  either  grant  such 
relief  upon  the  answer,  or  it  may  direct  or  permit  a 
separate  suit  to  be  instituted. 

Sec  5.-The  court  may  permit  a  supplemental  answer ,      ,        , 
to  be  filed  at  any  period  of  the  suit,  for  tho  purpose  of----"S' 
putting  new  matter  in  issue,  in  furtherance  of  justice  '-'• '  '"'*' 
and  upon  such  termsjas  may  seem  proper,  (q)  ' 

to  In  Fulton  v.  Gilmore,  1  PWI.  622,  a  defendant  was  allowed,  after"^i7;:;;e 
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answer;  supplemental. 

[OBDKh  XII,,   SKO.  v.] 


was  in  the  paper  for  hearing,  to  file  a  supplemental  answer  for  the  parposeof  cor- 
rooting  the  error  of  a  date. 

In  an  ordinary  case  a  supplemental  answer  may  be  filed  to  correct  a  mistake  as  to 
a  matter  of  fact.  (Ibid.)  See  also  Strange  v.  Collins,  2  V.  &  iP,  163 ;  Edwards  t 
McLeay,  2  V.  &  B.  256;  Wharton  v.  Wharton,  2  Atk.  294 ;  Nail  v.  lunter,  4  Sim.  474  • 
Jackson  v.  Parish,  1  Sim.  505 ;  White  v.  Sayer,  4  Sim.  666  ;  French  v.  Myhs,  4  Mad. 
404;  Wells  V.Wood,  10  Ves.  401;  Greenwood  v.  Atkinson,  4  Sim.  54;  Patterson 
T.  Slaughter,  Ambl.  292;  Curling  v.  Lord  Townsend,  19  Ves.  627  ;  Fulton  v.  Gil- 
more,  1  Ph.  522.  After  cause  had  been  set  down  for  examination  of  witnesses,  the 
counsel  for  the  defendant,  having  discovered  that  certain  grounds  of  defence  had  not 
been  raised  by  the  answer  which  might  have  been,  leave  was  given  to  put  in  suople- 
raental  answer  on  paying  costs  of  application.  (Cherry  v.  Morton,  Grant's  Cham 
Rep.  25  ;  Nail  v.  Punter,  4  Sim.  574. ) 

A  defendant  cannot  amend  his  answer ;  if  he  is  desirous  of  correcting,  adding  to,  or 
,  explaining  the  same  after  it  has  been  filed,  he  must  apply  for  liberty  to  file  a  supple- 
taental  answer;  (Smith's  Ch.  Pr.,  p.  404— Wells  v.  Wood,  supra;  Bolder  v.  The 
Bank  of  England.  10  Ves.  284:  Edwards  v.  McLeay,  2  V.  &  B.  256;  Jennings  t. 
Merton  College,  8  Ves.  79;  Phelps  v.  Prothero,  2  DeG.  &  Sm.  274 ;  there  cited ,-) 
and  where  at  the  time  of  swearing  his  answer  he  was  ignorant  of  a  particular  fact; 
see  Tidswell  v.  Bowyer,  7  Sim.  64;  Franklnnd  v.  Overend,  9  Sim.  365;  but  if  the 
amendment  is  prejudicial  to  the  plaintiffs  the  court  always  grants  the  leave  with 
great  difficulty.     See  Phelps  v.  Prothero,  mpra ;  Swallow  v.  Day,  2  Coll,  133. 

Where  a  bill  had  been  filed  against  trustee  and  executors  residing  in  Lower  Can- 
aaa  to  compel  them  to  account,  and  they  answered  submitting  to  account,  but  before 
evidence  was  taken,  discovered  that  there  was  an  important  difference  as  to  their 
responsibility  under  the  laws  of  Upper  Canada  and  Lower  Canada  respectively,  which 
they  did  not  know  when  they  had  filed  their  answer,  they  were  permitted,  on  paying 
costs  of  the  application  and  of  the  amendment,  to  file  a  supplemental  answer  stating 
the  fact  of  foreign  domicile  r.nd  the  law  of  Lower  Canada,  according  to  which  alone 
they  had  always  acted,  though  the  effect  of  such  permission  might  be  to  enable  them 

ia«®^^^r^l°*^*'^j""®'''°''*'^  "'S  ^  defence.    (Tcrrance  v.  Crooks,  1  Grant  Er.  &  Ap. 
230 ;  2  U.  C-  Jur.  App.  III.)  *^ 

Leave  to  file  a  supplemental  answer  is  to  be  applied 
for  by  motion.  The  notice  of  motion  is  to  set  forth  the 
proposed  answer,  and  state  the  grounds  upon  which  the 
indulgence  is  asked.  It  is  to  be  served  upon  the  solici- 
tors of  all  parties,  unless  dispensed  with ;  and  it  must 
be  supported  by  t^ch  evidence  as  shall  satisfy  the  court 
of  the  propriety  of  permitting  such  supplemental  answer 
to  be  filed,  under  all  the  circumstances,  having  reference 
to  the  subject  matter  of  the  answer,  and  to  the  stage  of 
the  cause  in  which  the  application  is  made,  (r) 


(t)  See  Haslar  v.  Hollig,  2  Beav.  236.     A  defendant  should  state  specifically  what 
he  wishes  to  put  on  record,  bo  that  the  court  may  judge  if  his  application  be  reason- 
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PKO-OONPESSO-PRElIMIIfAET  PEOOEBBINHS. 

XIII.  (,)  Where  any  defendant  (not  appearing  to  be 

an  infant  or  a  person  of  weak  or  unsound  mind,  unable 

of  h.m8elf  to  defend  the  suit)  Aa,  Uen  pereonally  urv 

ed  mthmtke  jurMiction  of  the  court  with  an  office 

thereto  withm  one  month  from  the  time  of  such  service, 
the  plaintiff  after  the  expiration  of  one  month,  and  with! 
m  two  months  from  the  date  of  such  service,  may  apply 
to  the  registrar  for  an  order  to  take  the  bill  pro  confijo 
against  such  defendant,  and,  no  answer  having  been  filed,  S^^'^S" 
the  registrar  is  to  draw  up  such  order,  upon  prceeipe,  onSK^^." 
being  satisfied  by  affidavit  that  an  office  copy  of  the  bill         '*"*°- 
of  complamt  WM  served  personally  mthm  the  jurkdio- 
»»;  («)  and  after  the  expiration  of  such  two  months 
the  Pla-ntiff  may  apply  to  the  court .:.  parte  for  an  order 
to  take  the  bill  pro  eonf..,o,  and  fue  court  being  satisfied 
by  affidavit  that  an  office  copy  of  the  bill  was  served 
personally  withm  the  jurisdiction,  and  that  no  answer 
has  been  filed   may,  if  it  think  fit,  order  the  same 
accordingly.  («) 


I II 


,!l 


"  When  the  time  for  answerinTineK  ^'^^''    ^^'^^"^   ^^••) 

on  production  to  the  registrar  ?f?he  court  of  ?hpaffii"-f '/."J  ''*'««  ^««  «^ap«ed 
and  upon  precipe,  the  plaintiff  is  to  S/nfiHl ,  f      ^u"""'.*  °^  ^^"^  ««"'°e  of  the  bill 

present prScticerbe  mad^3  Che  court  u^^^^^^^ 

order  obtained  for  that  purpose."       '  "P"'*  *^*^"'«gof  acause^ro  confesso,  under  an 

r^t^^:^  z  srrortr'b^-^  *'^^'°^«  ^'--  °^  --  -  -^ 

whether  the  bill  is  served  wit hnn.      -^i      *  ^f '°?  dispensed  with  in  cTerj  case 
personally  or  by  substuiltiona/s^rvSe.''  *''  Jurisdiction,  and  whether  LveJ 

MU»""""^*^^^?^^««-«n^'»ins  as  it  was  before  the.,.  nr^„.,  ^.«.  ^,--^,^     .    ,   . 
-"  i/itoen  TfitiTc  ifae  Dill   iij  fiinrj  f^^  „ ■>  — Vvic  PruiHUiEaiea.  m 

^lomreofmortgage^Tf^rfX,"       ^^''''^""'  '^^''  *^'^  "for  rcdemftiol  or/orl 
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This  order  does  not  apply  io  corporations.  (Counter  v.  The  Commeroial 
Bank,  4  Grant's  Ch.  R.,  230.)  See  order  of  19th  March,  1857,  as  to  an  application 
for  an  order  pro  confeaso,  against  a  corporation. 

Under  that  order  service  of  the  bill  must  be  made  on  the  proper  officer  at  the  head 
office  of  the  corporation,  if  such  office  be  within  Upper  Canada,  or  at  any  agency,  if 
the  head  office  be  without,  otherwise  the  court  will  not  grant  an  order  pro  confeaso. 
(Howland  v.  Grierson,  5  U.  C.  L.  J.  19.) 

(<)  Where  the  Attorney-General  is  a  party  defendant  to  a  suit  and  does  not  put  in 
an  answer,  the  proper  course  is  to  obtain  an  order  that  he  do  answer  within  a  week, 
or  in  default  that  the  bill  be  taken  pro  confesso  against  him.  (Shea  v.  Fellowes, 
Grant's  Chm.  R,  30  ;  Groom  v.  Attorney-General,  9  Sim.  325;  Barclay  v.  Russell,  2 
Dick,  729  ;  Peto  v.  The  Attorney-General,  1  Y.  &  J.  509  ;  Daniell's  Chancery  Prac, 
3rd  ed.  347  ;  1  Fowler's  Ex,  Pr.  452.)  This  practice  was  sustained  on  appeal  to  the 
full  court  before  Esien,  V.  C,  and  Spragge,  V.  C. ,  in  Morrison  v.  The  Grand  Trunk 
Railway  Company,  argued  16th  November,  1861,  (not  reported,)  in  which  case  it  was 
decided  that  the  Attorney-General  was  bound  by  the  general  orders  of  court. 

As  to  taking  a  bill  pro  confesso  against  a  married  woman ;  see  notes  to  Order 
XIL,  sec.  1. 

Where  a  solicitor  had  accepted  service  of  bill  for  husband  and  wife,  and  gaye  a 
written  consent  that  if  no  aoswer  was  filed  within  twenty-eight  days  the  bill  might 
be  taken  pro  confesso,  it  was  held  that  this  did  not  dispense  with  the  order  for  the 
wife  to  answer  separately  before  taking  the  bill  pro  confesso  against  her.  (Sergeant 
T.  Sharpe,  Grant's  Cham.  R.  63.) 

(m)  If  more  than  six  months  have  elapsed  from  the  date  of  the  service  of  the  bill, 
the  plaintiff  must  move  on  notice,  and  not  ex  parte.  (Bi-own  v.  Baker,  Grant's 
Chamber  Rep.  7.)  Long  vacation  is  not  included  in  computing  the  six  months. 
(Kerr  v.  Clemmow,  Grant's  Cham.  Rep.  14  ;  Grange  v.  Conroy,  Grant's  Cham.  R. 
.  70.)  Where  an  order  pro  confesso  had  been  obtained  but  no  proceedings  had  been 
taken  thereon  for  six  years,  upon  petition  by  the  plaintiff  leave  was  given  to  set 
the  cause  down  to  be  heard,  giving  the  defendant  forthwith  notice  of  the  proceedings. 
(Cryne  v.  Doyle,  Grant's  Cham.  Rep.  1.) 

The  order  joro  confesso  states  '*  that  the  plaintiff  is  to  be  at  liberty  forthwith  to  set 
the  oause  down  to  be  heard  in  order  that  the  bill  may  be  taken  pro  confesso  against 
ihe  defendant,"  therefore  express  provision  should  be  made  in  the  decree  that  the 
bill  is  thereby  taken  jt>ro  confesso  against  the  defendant,  or  there  may  be  difficulty  in 
iu    'Taster's  office. 

An  order  pro  confesso  is  gone  if  an  order  be  obtained  to  amend  even  a  clerical 
error  in  the  bill.    (Weightman  v.  Powell,  2  DeG.  &  Sm.  570;  12  Jur.  958.) 

Sec.  2. — Where  any  defendant,  not  appearing  to  be 
an  infant  or  a  person  of  weak  or  unsound  mind,  unable 

Order  to  take  the    _,.  ,.         ,    „      ,     ,  .  ' 

mi  pro  confuso  01  nimseli  to  aeiend,  the  suit,  has  been  personally  served 

upon  perianal  '  r  t/ 

jwSdTcUon"'"**^  aw  office  copy  of  a  hill  of  complaint  out  of  the  jur- 
isdiction, and  such  defendant  has  neglected  to  answer 
or  demur  thereto  within  the  time  limited  by  the  order 
authorising  such  scrvicOy  tho  plaintiff  may  apply  to  the 


ORDER  PROCONFESSO;    WITHOUT  JURISDICTION. 

[order  XIII.,   SEC.   II.  AND  III.] 

court,  ex  parte,  for  an  order  to  take  the  U\\  pro  confesao 
against  such  defendant;  and  the  court,  being  satisfied 
by  affidavit  that  an  office  copy  of  the  bill  of  complaint 
was  served  personally,  and  that  no  answer  has  been  filed 
for  such  defendant,  may,  if  it  think  fit,  order  the  same 
accordingly,  (v) 


69 


proM  the  iSEv  ;?*EP^'""''°°  ^°'  r  ''^''  ''''^^'^  '^^'  ^^^ti""  it  is  necessary  to 
o^L  limitinrthe  tfm«  ^^^^  ^''°^  **"'  defendant;  to  shew  that^the 

llTi^ZT^X^^iU^^^^^^^  ^^'^"  *°  l^i";  and  the  proof  in  these  partiou- 

ie  s  the7e?endam  s"  uffi  ienf    VTl  tT  "''""•"•"^  '^  ^"^  person-served  that 

Sec.  3.— Where  an  office  copy  of  a  bill  of  complaint 
has  been  duly  served,  hut  such  service  has  not  been  per- 
sonal, and  the  defendant  has   neglected  to  answer  or 
demur  thereto  within  the  time  limited  in  that  behalf, 
the  plaintiflFmay  cause  such  defendant  to  be  served  v^v-^^lr^^^eS^ 
sonally,  or  by  his  solicitor,  if  he  have  one,  with  a  notice X^er&hM 
ot  motion  to  be  made  on  some  day,  not  less  than  three  fouaL""  ^''■ 
weeks  after  the  date  of  such  service,  that  the  bill  may 
be  taken  pro  confesso  against  such  defendant ;  and  there- 
upon, unless  such  defendant  has  in  the  meantime  put  in 
his  answer  to  the  same,  the  court,  if  it  think  fit,  may 
order  the  bill  to  be  -taken  pro  confesso,  either  imme- 
diately, or  at  such  time  and  upon  such  terms,  and  sub- 
ject to  such  conditions,  as  the  bourt,  under  the  circum- 
stances of  the  case,  may  think  proper,  (w) 


(w)  Where  a  solicitor  accepts  service  of  ar,       -o  codv  of  th^  l  ;ii  nf  i  •  ^      , 

gives  a  written  undertaking  I  answer  the  same,  or  n^c^.fe  of  deSiUt  thTa '"*  ?^ 
VTo  confesso  may  bo  drawn  up,  the  usual  two  davs'  notiPfl  nf  m  !•  ^*.*°  °'"^*'* 

and  may  be  served  upon  tbS'solicitor  ;    (ZsriCs  6  oS'sVh^^  ^'Ifj 

fo  lowicg  the  practice  laid  down  in  i^h^w  -  Li(^^>l!    ^oknt'-  p         i?**"  -^^P'  ^^'^• 
Where  an  office  copy  of  the  biUh.d  beea  served  oalheTolic^^^^^^^^^^ 
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undertook  to  put  in  an  answer,  or  in  default  that  the  plaintiff  might  take  the  bill  ^9 
eonfuao  without  further  notice  being  given,  an  order  p-p  confetao  vaa  granted  ex  parte 
accordingly.     (Peterborough  v.  Conger,  Grant's  Cliam.  Rep.  18.) 

Sic.  4. — Where  an  oflSco  copy  of  a  bill  of  complaint 

has  been  duly  served,  but  such  service  has  not  been  per- 

sonaly  and  the  defendant  has  neglected  to  answer  or 

demur  thereto  within  the  time  limited  in  that  behalf, 

bin  proconfaso  then  in  case  the  oflSce  copy  of  the  bill  has  been  served 

of  Botice,  when  upon  such  defendant  out  of  the  jurisdiction,  or  the  plain- 

the  defendant  ban    .n.  v  »  ,  ,  'it  ■,.■>. 

been  oerTed  with  tilt  nas  Dccn  unaole  With   Que  diligence  to  serve  him 

an  ofBce  copy  of  n  •   1  1  • 

juri^icHon*'"''*  personally  with  such  notice  of  motion  as  is  provided  by 
cannot  be  found  the  Hcxt  preceding  section  of  this  order,  in  either  case 

to  M  MFTed  wita    _ 

notioe  of  motion,  the  court,  upon  the  ex  parte  application  of  the  plaintiff, 
may  direct  a  notice  of  motion  in  the  form  or  to  the 
effect  set  forth  in  schedule  G.  to  these  orders  appended, 
to  be  published  in  such  manner  as  the  court  may  think 
fit;  and  upon  the  hearing  of  such  motion  the  court,  being 
satisfied  of  the  due  publication  of  the  notice,  and  that 
no  answer  has  been  filed,  may  order  the  bill  to  be  taken 
pro  confessoj  either  immediately,  or  at  such  time,  and 
upon  such  conditions,  as  the  court,  under  the  circum- 
stances of  the  case,  may  think  proper,  (a;) 


(«)  The  following  is  the  achtdule  G  referred  to  in  the  above  section: 

SCHEDULE  G. 
NOTICE  IN  CASE  OF  AN  ABSENT  DEFENDANT. 
IN  CHANCERY. 


A.  B., 
and 
C.  D.. 


To  the  defendant  C.  D., 
Take  notice,  that  a  motion  will  be  made  to  the  court,  on  the 


Plaintiff. 
Defendant. 


.. . '  (*•?«  ♦™e  fixed  by  the  order  authorising  publication,)  that  the  bill  in 

this  cause  may  be  taken  as  confeaaed  against  you;  and  such  order  havine  beon 
made,  the  court  may  grant  to  the  plaintiff  euch  relief  as  he  may  be  entitled  toon 
his  own  shewing ;  and  you  will  not  receive  any  further  notice  of  the  future  proceed- 
ings m  the  cause.  *^ 


aUARDIAN  AD  LITEM  ;  APPOINTMENT  OP. 

[ORDEB  XIII.,  Sia  v.] 


n 


Je^;f i'^Z:!  trTh'is1ec\l'5?^^^^^^^^^  "^*'?  *^«  ^"^  -  -««»>*  to  be 

T.  Brandon,  3  Jur.  N  8  1146  ^  -?!«  InpL^''*'*  u-T*?*'  "  *  *■»*»!  defect.  (Jones 
must  be  produced  to  the  court  beforf  fhf  ""^^"'•V^  *dvertiaement  is  i«UrtS 
Hambly.  Grant's  Cham  Rep  Si  )  sl  „il«  f  ''".^'  «''"'**^-  (Qoodfellow  r. 
."/ra.     (Order  IX.,  sees  7^and  1)  *'  *°  '"""  °^  "^"^  by  publication! 

Sec.  5.-An  order  to  take  a  bill  pro  eonfenso  against 
a  defendant  who  at  the  time  of  the  making  of  such?'"B"i'SS! 
ord^  IS  an  infant,  or  person  of  weak  or  unsound  mmVTr^^^'^l 
unable  of  himself  to  defend  the  suit,  is  irregular  and  of 
no  validity.  ^  * 

In  ease  it  shall  appear  to  the  court  that  any  defendant 
upon  whom  an  office  copy  of  a  bill  has  been  duly  served  One  of  the  «.„«,. 
IS  an  infant,  or  a  person  of  weak  or  unsound  mind,  not-^tt^S 
so  found  by  inquisition,  unable  of  himself  to  defend  the^VZ^  '" 
suit,  the  court,  upon  the  application  of  the  plaintiff,  at 
any  time  after  bill  filed,  may  order  that  one  of  the 
solicitors  of  the  court  be  assigned  guardian  of  such 
defendant  by  whom  he  may  answer  the  bill  and  defend 
the  suit. 


'■'■'  iiii 


Notice  of  the  application  must  be  served  upon,  or  left 
at  the  dwelling-house  of  the  person  with  whom,  or  under 
whose  care  such  defendant  may  be  residing  at  the  time  SJ^i^","? 
of  the  motion,  at  least  one  week  before  the  hearing  of 
the  application ;  and  where  such  defendant  is  an  infant 
not  residing  with  or  under  the  care  of  his  father  or 
guardian,  in  that  case  notice  of  the  application  must 
also  be  served  upon,  or  left  at  the  dwelling  house  of  the 
lather  or  guardian/ unless  the  court  at  the  time  of  hear- 

/  ing  such  application  think  fit  to  dispense  with  such 

Lservice.  [y) 
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ever,  upon  a  guardian  being  appointed  in'  the  manner  provided  by  these  orders, 
should  thereafter  describe  the  infant  in  the  title  of  the  oause  as  "  Jane  Smith,  an 
infant  under  the  age  of  21  years,  by  John  Styles,  her  guardian." 

Infants  are  not  permitted,  on  account  of  their  supposed  want  of  capacity,  to 
defend  themselves ;  and  therefore,  where  a  defendant  to  a  suit  is  an  infant,  the 
plaintiff  must  proceed  to  obtain  the  appointment  of  a  guardian  to  such  infant  defen- 
dant, who  is  styled  "  the  guardian  of  the  infant,"  or  "  the  guardian  ad  litem,"  to 
distinguish  him  from  the  ordinary  guardian.  The  court  appoints  this  person,  who 
must  be  n  proper  person,  and  not  a  mere  volunteer.  (Foster  v.  Cantley,  10  Hare, 
App.  xxiv.)  Usually  one  of  the  solicitors  of  the  court  is  appointed,  who  puts  in  a 
defence  for  the  infant  and  generally  acts  on  his  behalf  in  the  conduct  and  manage- 
ment of  the  case.  He  must  put  in  a  proper  defence,  and  is  responsible  for  the 
propriety  and  conduct  thereof.  An  infant's  answer  is  expressed  to  be  made  by  his 
guardian,  and  is  generally  confined  to  a  mere  submission  of  his  rights  and  interests 
in  the  matters  in  question  in  the  cause  to  the  care  and  protection  of  the  court. 

The  court  will  not  make  a  decree  by  consent  where  infants  are  concerned,  without 
an  inquiry  whether  it  will  be  for  their  benefit. 

See  Order  of  8th  Nov.,  1856,  which  is  as  follows : 

"  When  infants  or  persons  of  unsound  mind,  not  so  found  by  inquisition,  are  made 
parties  to  suits  after  decree,  or  are  served  with  a  notice  of  motion  under  Order  XV. 
of  the  General  Orders  of  June,  1853,  guardians  ad  litem  are  to  be  appointed  for  them 
in  like  manner  as  they  are  now  appointed,  at  any  time  after  bill  filed ;  and  this  order 
is  to  take  efi'ect  from  the  date  hereof,  as  to  all  suits,  as  well  those  now  pending  as 
those  hercatter  to  be  instituted." 

Before  the  court  will  appoint  a  guardian  ad  litem  under  this  section  should  it  not 
be  satisfied  that  no  relative  will  undertake  the  defence  ?  (Moore  v.  Platel,  7  Bea.  583; 
Foster  v.  Cantley,  10  Hare,  Apj^.  xxiv.;  Anon.  9  Hare,  App.  xxvii.)  There  is  no  doubt 
but  that  in  all  cases  where  an  infant  is  entitled  to  appear  in  any  matter  or  suit,  be 
must  appear  by  a  duly  constituted  guardian  ad  litem.  (In  re  Duke  of  Cleveland's 
Harte  Estates,  1  Drew  &  Sm.  46 ;  29  L.  J.  Ch.  530 ;  2  L.  T.  N.  S.  78 ;  8  W.  R.  3.30  ■ 
In  re  Ward  2  Giff.  122 ;  6  Jur.  N.  S.  441  ;  2  L.  T.,  N.  S.  82 ;  In  re  Barrington| 
27  Bea.  272.)  Where  an  infant  was  a  married  woman,  it  was  held  that  a  guardian 
must  be  appointed.  (Colman  v.  Northcote,  2  Hare,  147  ;  Jersey  v.  Villiers,  and  the 
other  cases  there  cited.)  A  guardian  ad  litem  will  not  be  appointed  to  a  person 
merely  because  he  is  in  weak  health.  (Willyams  v.  Hodge,  1  M  &  G.  516.)  Where 
a  defendant's  competency  was  disputed  an  enquiry  was  directed.  (Lee  v.  Ryder, 
6  Mad.  294.)  Where  the  lunatic  has  been  so  found  by  inquisition  the  committee 
will  be  appointed  guardian  as  of  course.  (Daniell's  Chancery  Practice,  3rd  edit. 
146.)  But  if  the  committee  have  an  adverse  interest,  another  guardian  will  be 
appointed.     (Worth  v.  MacKenzie,  3  M.  &  G.  363.) 

If  the  father  of  the  infant  be  dead  it  should  be  shewn  on  affidavit  whether  he  died 
intestate  or  otherwise,  and  whether  any  guardian  has  been  appointed. 

And  as  to  a  person  of  unsound  mind  "  not  so  found  by  inquisition,"  the  affidavit 
must  shew  this  to  be  the  fact.  (Crawford  v.  Birdsall,  Grant's  Chamber  Rep.  70.) 
Where  service  cannot  be  effected  on  the  infant  as  required  by  this  section,  the  court 
may  order  the  bill  to  be  amended  by  striking  out  the  name  of  the  infant,  saving  just 
exceptions.     (Blackmore  v.  Howett,  30  L.  T.  101.) 

As  to  infant  defendants  residirig  out  of  the  jurisdiction.  fChafferg  v.  Laker.  6 
DeG.  M.  &  G.  482 ;  3  W.  R.  201.  280 :  1  Jur.  N.  S.  32 ;  Lingren  v.  Lin^rpJ  7 
Bea.  66 ;  Anderson  v.  Stather,  10  Jur.  883.)  °     ' 
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proof  that  on  service  of  the  hill  ««  L       ?^  °°°fi"ed  in  an  asylum  the  Ponif     •,,•■' 
dmn  is  a  co-defendant  he  shouM  b.^  tZt'  '' ''  ^^^'^-'^-cle'd  that  whfa' the  guaT: 
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But  he  must  bo  Batisfled  by  affidavit  that  such  proposed  guardian  ia  a  fit  person,  and 
has  no  interest  adverse  to  that  of  thoxperson  of  whom  he  is  to  be  the  guardian  in  the 
matter  in  question ;  and  if  U>e  affidavit  ia  not  sufficient  for  this  purpose,  he 
may  examine  the  proposed  guardian,  or  the  person  making  the  affidavit,  wiud  voce,  or 
require  further  evidence  to  be  adduced,  until  he  is  satisfied  of  the  propriety  of  the 
appointment." 

All  applications  for  the  appointment  of  guardians  must  be  made  in  Chambers 
under  Order  XXXIV.  of  the  Orders  of  June,  1053,  and  a  deputy-master  has  power 
to  appoint  a  guardian  ad  litem  for  infants  only,  under  Order  XLIV.  of  Orders  of 
June,  1863,  aeo.  4.  And  as  to  guardians  ad  litem  appointed  after  decree,  see  Orders 
of  8th  November,  185G,  supra ;  the  mode  of  proceeding  under  which  is  identical  with 
the  mode  of  proceeding  provided  by  this  Order  XIII.  sec.  6. 

Where  an  infant  applies,  after  majority  to  put  in  a  defence  which  was  not  raised 
by  hu  guardian  ad  litem,  he  must  show  that  the  defence  is  a  proper  one.  (Mair  v. 
Kerr,  2  Grant,  223.) 

It  is  irregular  also  to  appoint  the  professional  agent  of  the  plaintiflF's  solicitor 
guardian  ad  litem  to  an  infant  defendant.     (Fletcher  v.  Bosworth,  6  Grant,  458.) 

An  affidavit  was  allowed  to  be  filed  after  the  day  named  for  the  application  to  be 
heard,  shewing  that  the,defendants  were  infants.    (Freeland  v.  Jones,  2  Grant,  681.) 

Committees  of  the  persons  and  estates  of  lunatics,  idiots  and  persons  of  unsound 
mind,  and  guardians,  excepting  guardians  ad  litem,  are  to  be  appointed  in  the  manner 
provided  by  Order  XXXVIII.  of  June,  1853. 

Sec.  6. — Where   the   plaintiff  has  proceeded  under 
either  section  7  or  8  of  Order  IX.,  and  the  defendant  has 
neglected  to  answer  or  demur  to  the  bill  within  the  time 
limited  in  that  behalf,  in  either  case  the  plaintiff  may 
2u"J2t'Siio  apply  to  the  court,  ex  parte,  for  an  order  to  take  the 
Sing'or  an   bill  pvo  confesso  against  such  defendant ;  and  the  court 
absentdefendant.^^.^^  Satisfied  of  the  duo  publication  of  the  order  and 
notice  in  that  behalf  prescribed,  may  direct  the  bill  to 
be  taken  pro  confesso  againt  such  defendant,  if  it  think 
fit,  either  immediately,  or  at  such  time,  and  upon  such 
terms,  and  subject  to  such  conditions,  as  the  court^  un- 
der the  circumstances  of  the  case,  may  think  proper.  (2) 


(2)  The  several  neirspapers  in  which  the  advertisement  has  been  inserted  must 
be  produced  to  the  judge  before  the  order  will  be  granted.  (Goodfellow  v.  Hambly, 
Grant's  Cham.  Rep.  (52.)  In  moving  to  take  a  bill  pro  confesso  against  a  defendant 
under  this  section,  it  is  necessary  to  shew  by  affidavit  that  the  defendant  con- 
tinues to  reside  out  of,  or  to  conceal  himself  within  the  jurisdiction,  so  that  he 
cannot  be  found  to  be  served  with  the  notice  of  motion.  (Gilmour  v.  Matthews,  4 
Grant's  Chan,  Rep.  376.)    And  where  four  months  had  elapsed  from  the  date  of 
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Sec.  7.— An  order  to  take  a  bill  joro  confesso  against  o«>"t»t«ke  the 
a  defendant  does  not  require  to  bo  served  ;  and  all  fur- -"«f  ^rt"" 
ther  proceediftgs  in  the  cause  may  be  ex  x^arte,  as  to  such  "^"^ 
defendant,  unless  the  court  order  otherwise,  (a) 


,  tfj 


(a)  See  Cryne  v.  Doyle,  Grant.  Cham.  Rep.  1.  cited  tupra. 

Where  after  a  bill  has  been  ordered  to  be  taken  pro  confesso    but  before  nn^ 
decree  ,8  drawn  up    the  defendant  intervenes  and  i.  fpartyT  proceeding  take  J 

\^r.?J^"  ^^T'^  n^  '^'?"''^°*'  ^^-^^  '«  ««*  such  aSnseVs  is^coutempK  b? 

h  9  section,  where  all  further  proceedings  in  the  cause  may  be  taken  i?««r/f 

(Strachan  v.  Murney,  6  Grant's  Chan.  Rep.  284.)  ^  -*^  '^''• 

Although  the  bill  is  pro  confesso,  the  defendant  may  appear  in  the  master's  offin« 

As  to  appearing  on  the  hearing  jpro  confesso,  see  Order  XIV.,  sec.  2. 

Query  whether  when  accounts  are  to  be  taken  affainst  a  defendant  he  on^lif  ««♦  ♦« 

M  &  C  Sji  ^^  An^  I  ^''''°"'  '^.  •*"'•  ^20 ;  8  W.  R.  250 ;  and  see  King  v  Bryant  8 
M.&  C.  IJl.)  And  where  an  enquiryas  to  title  is  directed  by  a  decree  on  a  Wr?;. 
pro  con/mo  whether  the  defendant  ought  not  to  be  served  with  a  «nJt  ^flu*^ 
abstract  of  title,  and  notice  to  object  thefetowYthrn  fourteen  day^^^^  *  °°P^  °^  ^^^ 
As  to  the  practice  on  taking  bills  joro  confesso,  before  the  Orders  of  June   IRfiS  <»,<. 

Krrajj.i'i'eY' '  ''"^''''■-  «"«""•  j«™.ifl-"2i7!Zi  St 

.m^"*'.  "."''"  '■.  '°^.*"  K°  '™f"'<>  «g«inst  a  defendant,  the  court  will  not  hear  an» 

Sec.  8. — A  plaintiff  may  move  ex  parte  for  leave  to  ®"\  ^^r  be 
amend  the  bill,  without  prejudice  to  an  order  to  take  p^IudL  to  «"* 
the  bill  pro  confesso  ;   and  where  the  court  is  satisfied  |"""'°«»/«w' 
that  the  rights  of  the  defendant  will  not  be  prejudiced  "'*'**"'"''* 
by  such  an  order,  it  may  direct  the  same  accordingly.  (6) 


the  order  pro  confesso,  otherwise  the  taking  out  of  an  order  to  amend  wUl  be  a 


76 


PRO  CONFESSO  ;    HEARING  ;   DECREE. 

[OBDIB   XIV.,    8K0.   I.] 


wai-er  of  the  order  pro  eonfeato,  and  the  defcndnnt  will  have  to  be  served  with  the 
amended  bill,  and  will  then  he  at  liberty  to  answer  or  demur.  (Welghtman  v 
Powell,  2  DeO.  &  S.  570;  Herchmer  v.  Benson,  I  Grant's  Ch.  R.92.)  As  to  amend- 
ment being  a  waiver  of  the  order,  see  Thrasher  v.  Connolly,  1  Grant's  Chan.  R.  422. 

PRO  C0NFESS0,-HEARIN5,-DfiCREE. 

cauae  m»y  be  «et     XIV. — Where  a  bill  has  been  ordered  to  bo  taken 

down  to  behcnrd  •  •  n  .  ■, 

aft.r  th«expirB/?ro  conjes8o  against  all   parties  defendant,   the  cause 

tlon  of  thr«e  uiii 

we«ki  from  tho  may  be  set  down  to  be  heard  at  any  time  after  the  ex- 
date  of  tho  ortler    .       .  ''  '^ 

t°^'»J^t|>«^t'iu  piration  of  three  weeks  from  the  date  of  such  order, 
unless  the  court  thinks  fit  to  appoint  a  special  day  for 
the  hearing  thereof,  {c) 


(c)  This  order  has  been  somewhat  varied  in  its  opplication  by  the  Orders  of  court 
promulgated  on  tha  10th  of  January,  1863.  By  Order  IV.  of  the  Orders  of  the  last 
mentioned  date,  it  is  provided  as  follows  : — 

•<  Decrees  for  redemption  or  foreclosure  of  mortgages,  or  for  sale: 

*'  IV.  When  the  time  for  answering  in  either  of  the  above  classes  of  cases  has 
elapsed,  on  production  to  the  registrar  of  the  court  of  the  affidavit  of  the  service  of 
the  bill,  and  upon  prrocipe,  the  plaintiff  is  to  be  entitled  to  such  a  decree  as  would 
under  present  practice,  be  made  by  the  court  upon  a  hearing  of  a  cause  pro  confesso 
under  an  order  obtained  for  that  purpose ;  and  on  every  such  bill  is  to  be  endorsed  the 
following  notice  :— ♦  Your  answer  is  to  be  file  I  at  tho  office  of  the  registrar  at  O'-goode 
Hall,  in  the  city  of  Toronto  (or  when  the  bih  is  filed  in  an  outer  county,  at  the  office 

of  the  deputy-registrar  at ,)    You  are  to  answer  or  demur  within  four  weeks 

from  the  service  hereof  (or  when  the  defendant  is  served  out  of  the  jurisdiction 
within  the  time  limited  by  the  order  authorising  the  service.)  If  you  fail  to  answer 
or  demur  within  the  time  above  limited,  you  are  to  be  subject  to  have  a  decree  or 
order  made  against  you,  forthwith  thereafter ;  and  if  this  notice  is  served  upon  you 
personally,  you  will  not  be  entitled  to  any  further  notice  of  the  future  proceediiiffs 
in  the  cause.'  ° 

"Note.— This  bill  is  filed  by  Messrs.  A.  B.  &  C.  D.,  of  the  city  of  Toronto  in  the 
county  of  York,  solicitors  for  the  above  named  plaintiff,  (and  when  tli.  oii'ry  mo 

files  the  bill  is  agent,  add,  agents  of  Messrs.  E.  F.und  G.  H.,  of ,  aofioi'ors  for 

the  above  plaintiff.")  And  upon  bills  for  foreclosure  or  sale  is  t'>  '  'fed  o 
Buch  notice  the  following:    "And  take  notice  that  the  plaintiff  claims  that*  there 

IS  now  due  by  you  for  principal  money  and  interest,  the  sum  of  £ and  that 

you  are  liable  to  be  charged  with  this  sum,  with  subsequent  interest  and  costs  in  and 
by  the  decree  to  bo  drawn  up,  and  that  in  default  of  payment  thereof  within  six  cal- 
endar months  from  the  time  of  drawing  up  the  decree,  your  interest  in  the  property 
may  be  foreclosed  ^or  sold)  unless  before  the  time  allowed  you  as  by  this  notice  for 
answering,  you  fiU  in  th  „  office  above  named  a  memorandum  in  writing  siened  bv 
yourself  or  yoy  ,f,}^^t,  +^  tne  following  effect :  « I  dispute  the  amount  claimed 
by  the  plaintiff  lu  I,  -e  l:.  ub<  —in  which  case  you  will  be  notified  of  the  time  fixed  for 
Bettling  the  amcimt  du«  by  you  at  least  four  days  before  the  time  to  be  so  fixed. 
This  order  is  not  to  affect  any  suit  now  nendinp." 


The  course  to  be  pursued  by  the  practitioner  in  cases  within  the  class  provided  for     I    viz. ; 


by  this  ordei 
istrar  at  Tor 
pursuance  ol 
registrar  (if 
that  the  defc 
the  defendan 
are  effected, 

Some  diffi( 

out  the  abov 

Toronto— the 

vice  of  ibe  bi 

non-filing  of  i 

to  be  cndoruoi 

the  defendant 

'^'Hing  in  th< 

amount  claim* 

know  whether 

without  a  cert 

must  be  obtaii 

By  Order  2£ 
I  be  taken  pro  i 
)  day  for  which 
'  ting  down  ther 
(thereof." 

But  see  Cryi 

Seo.  2.— 
a  bill  pro  cot 
at  the  hearir 
tion  to  the  O] 
argue  the  ca; 

{d)  A  defend 
pro  con/mo,  mai 
V.Green,  6  Gra 
does  not  appear, 
l^'Pcidall  V.  Jen 
It  is  multifario 
(Ward  V.  Cooke 
But  it  is  not  to( 
bound  to  take  m 
therein  inconclui 

Sec.  S.—V 
has  been  orde; 
is  to  be  mad( 
•decree  so  mad 
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KirTtortl^„\"£7j?eVf  Z  '^^'r^'  »°  Prodace  to  the  r«g- 

pursuance  of  the  prayer  thcroof     It  T  VJ  .  ".'  "'"^  *  P'''«°ipe  f"""  a  decree  In 

registrar  (if  the  bill  bo  fi  ed  in  nn  ♦  P'^««»'ne«i  that  n  certificate  from  a  denn  I 
that  , he  defendant  l^.sl'ltjJlZ':'  "SI'"'"'  '"^°  '"  Produ;ed;sh:i  J 
the  defendants  are  served  and  the  appuJaiion  t,„«rr"  ^""""'.^'^  obtained  until  all 
are  effected,  and  the  ti.ae  for  all  th^' JirJ;n^sTo"anreX"t';iS•  ^"  ""^^°" 

£Z  ar;"'!X^  It  ;i"r;Voter?ed  '^^^^^  ''^  -'"^'"'^  ^"  -'^^"^ 
Toronfo-the  only  evidence  upon  wl,icrUi«rnLL'''-''T.'''  *«  *>«  "Stained  i- 
T.ceof  .he  bill,  and  the  precipe  ;t  seems  cW  7  '"'''''^' ,'"  the  affidavit  of  ser- 
non-fiUng  of  an  answer  should  be'alHofeT    But  'r''''"'  '""  "  ''''''^''^''  "^  »«>« 

.?lr°^r'''."P°"*''°«ffi««C"PybillXn8ervP^  fTV'  'V''«  memorandum 
tho  defendant  is  to  be  at  liberty  hy  himTefnr  ,7/1^1'^"'  *''"  'difficulty  will  arise: 

■■H.ng  ,n  the  office  where  the  bill  Tfufd  iJ\ll  f  n  ""°''  *"«'^'*'  "^  men.orandum  ia 
.mount  claimed  by  the  plaintiff  iV  tl  e  c  use  "  Hnw  ""l? «  '^''.'  =  *'  ^  dispute  Z 
know  whether  such  a  mcmomn.Jum  has  been  f^X^lZlLl  ''^\''''''  "^  Toronto  to 
without  a  certificate  as  to  the  fact?  Tf  i«  f.  I  "  *''*'  ''^'^^  of  a  deputy  rej^'strar 
must  be  Obtained  when  applicatn  is  ma3e  tttTcrcr^'  ''"''  '^'^  *-''«-" 

,  day  for  which  the  same  is  so  set  down   s  to  C^''?  ,'"'  i"""""  *«  ^'^  heard;  but  the 

Bui  .ee  Cr,n.  ,.  I><,„e,  Gran...  CU.„.  R«p.  i,  „„,,  ,„^,, 
Sko.  2.— a  defendant  against  whom  an  order  to  HV« 

««» -  the  orL  butrxt  t ::;;?  aX 

argue  the  case  upon  the  merits  a,  stated  in'the  bill   J^ 

ta8^be;n  o7d«ed"to  bA'f"^  °'  "  '""''^' '"  ^''''^  "  bill  A.»~r™.« 

» to  be  made  1  ,1  "  ^^  '"''^''"''  ""^  »  decree  Pi*  ^1"^ 

o  oe  made  as  the  court  mav  thinlj  ;„.».    ,...,,,     ^^^i.-i^iufto 
ueeree  so  tnaHo  Jo +^  V     t    .      '.         -*■  j"^",   auu  tne^'^''""»««' 
^,^  _         made  .s  to  be  absolute  in  the  following  cases, 


VI 


iipl 


78 


IE         .1 


PRO  OONFESSO  ;   HEARING  ;  DBCREB. 

[OBDBR  XIV.,    S«0.  nr.,  IT.,  AND  V.] 


let.  When  an  oflSce  copy  of  the  bill  has  been  served 
personally. 

2n(i  When  notice  of  a  motion  to  take  the  bill  pro 
eonfesso  has  been  served  under  the  third  section 
of  the  next  preceding  order. 

8rd.  When  the  defendant  has  appeared  at  the 
hearing,  and  waived  all  objection  to  the  order  to 
take  the  bill  pro  eonfesso* 

▲  dMMefoBsded 

S!^toS>w tobe     Sec.  4. — A  decree  founded  on  a  bill  taken  pro  con- 
j^awed  and  en-  j^^^^  jg  ^^  ^^  passcd  and  entered  as  other  decrees,  (e) 


(«)  Tbe  paseiug  and  entry  of  the  decree  are  essentially  requisite  to  tbe  perfect 
completion  of  it.    (Drummond  t.  Anderson,  3  Qrant,  150.) 

The  decree  or  order  is  said  to  be  passed  when  the  registrar  has  inserted  his 
initials  in  the  last  page  as  an  authority  to  the  clerk  to  enter  it  in  the  registrar's  book. 
(Seton  on  Decrees,  2nd  ed.,  p.  584.)  All  proceedings  under  a  decree  or  order  before 
it  is  entered  are  irregular  and  voidable.  (Tolson  v.  Jervis,  8  Bea.  864.)  When 
passed  and  entered  it  can  only  be  varied  on  a  re-hearing.  (Seton  on  Decrees,  p.  588.) 

Sec.  6. — After  a  decree  founded  on  a  bill  taken  pro 

eonfesso  has  been  passed  and  entered,  if  the  decree  be 

not  absolute  under  section  three  of  this  order,  an  office 

copy  thereof  may  be  served  on  the  defendant  against 

founded  on  a  bill  whom  the  Order  to  take  the  bill  pro  eonfesso  has  been 

taken  pro  eon-  ,  ,  .  ,.    .  .  ,  . 

/«*«),  is  not  abgo- made,  or  his  solicitor,  together  with  a  notice  to  the  effect 

lute  under  8ec-     ,./.,■./.,  ,      .  . 

tion  3,  it  may  be  that  if  such  defendant  uesires  permission  to  answer  the 

made  absolute        ,..«.,,.,,  .  , 

with  notiM°°'  P^^^'^*'*"  ^  ""^  ^^^  set  aside  the  decree,  application  for 
that  purpose  must  be  made  to  the  court  within  the  time 
specified  in  such  notice,  or  that  such  defendant  will  be 
absolutely  excluded  from  making  such  application.  If 
such  notice  as  aforesaid  is  to  be  served  within  the  juris- 
diction of  the  court,  the  time  therein  specified  for  such 
application  to  be  made  by  the  defendant,  is  to  be  three 
weeks  after  service  of  such  notice ;  but  if  such  notice  is 
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to  be  served  out  of  the  jurisdiction,  the  time  is  to  be 
specially  appointed  by  the  court  upon  the  ex  parte 
application  of  the  plaintiff.  (/) 
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Keefe,  16  Bea.  83  ;  16  Jur.  442.  "  *  sufficient  notice,  see  Trilly  y. 

Sec  5a.--When  a  decree  is  not  absolute  under  bection 
three  of  this  order,  the  court  may  order  the  same  to  be 
made  absolute,  on  the  motion  of  the  plaintiff; 

1.  After  the  expiration  of  three  weeks  from  the 
service  of  a  copy  of  the  decree  on  a  defendant, 
where  the  decree  has  been  served  wi  lin  the 
jurisdiction. 

2.  After  the  expiration  of  the  time  limited  by  the 
notice  provided  by  section  five  of  this  order. 

3.  After  the  expiration  of  three  years  from  the 
date  of  the  decree,  where  a  defendant  has  not 
been  served  with  a  copy  thereof ;  (^)  and  such 
order  may  be  made  either  on  the  first  hearing  of 
such  motion,  or  on  the  expiration  of  any  further 
time  which  the  court  may  allow  to  the  defendant 
for  presenting  a  petition  for  leave  to  answer  the 
bill. 


Til 


{g)  See  James  v.  Rice,  5  DeG.  M.  &  G.  461 ;  2  W.  R.  658. 

Sec.  e.-Where  the  decree  is  not  absolute  under 
section  three  of  this  order,  and  has  not  been  made 
absolute  under  section  five,  and  a  defendant  has  a  case 
upon  the  merits  not  appearing  in  the  bill,  he  may  apply 
to  the  court  by  petition,  stating  such  case,  and  submitting 
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certain  circum- 
stances. 


ug^ntt^JbL a  *o  such  terms  with  respect  to  costs  and  otherwise  as  the 
made  founded  ^ourt  may  think  reasonable,  for  leave  to  answer  the  bill  • 
proam/etso,m^i^^^^  cflo  court  being  Satisfied  that  such  case  is  proper 
an  answer  under  to  be  Submitted  to  the  iudffment  of  the  court,  mav  if  it 

certain  circum-     xi^'in,  ■,  i  »,?j»*w 

tninJc  tit,  and  upon  such  terms  as  may  seem  just,  vacate 
the  enrolment  (if  any)  of  the  decree,  and  permit  such 
defendant  to  answer  the  bill ;  and  if  permission  be  given 
to  such  defendant  to  answer  the  bill,  leave  maybe  given 
to  file  a  separate  replication  to  such  answer,  and  issue 
maybe  joined,  and  witnesses  examined,  and  such,  pro- 
ceedings had  as  if  the  decree  had  not  been  made,  and 
no  proceedings  against  such  defendant  had  been  had  in 
the  cause,   {h) 


/ 


thi  defendant  nnvJnffi,^'  ^?  "^fl  ''''*.*^®  '°"''*  ^"^  «"*  "°'J«''  ^^^^  ^^ction,  upon 
bell  2  W  R  'Jq/    C'  '"'*!,"?  *5'  '"!*  '^"^  "^  ^^«  application.     (Inglis  v.  Camp- 
bell, 2  W.  R  396.)     Whare  a  defendant  had  been  allowed  to  answer  after  a  pro  con 
/mo  decree  to  account  in  a  foreclosure  suit,  on  condition  of  paying  th^ostf  of  the 
application  and  putting  in  the  answer  within  two  weeks,  upon  no  fnswer  beine  ^uj 

H^Ta!:?  ^««1^«' ""otjo^^to  discharge  the  order  with  cLts  was  prrnted     fwu 
liams  V.  Atkinson,  Grant's  Chamber  Reports,  34.)  r™n»ea.    (  wu 

Sec.  7.— a  defendant  waiving  all  objection  to  the 
Cause  may  be  re- ^^^^^"^  ^^  ^^^6  the  bill  pro  ootifesso,  and  Submitting  to 
c^to^J^'^^^J  such  costs  as  the  court  may  direct,  may  have  the 
Jro^mo!"''*" case  re-heard  upon  the  merits  stated  in  the  bill;  the 

petition  for  re-hearing  being  signed  by  counsel  as  other 

petitions  for  re-hearing,    (i) 


(»•)  As  to  petitions  of  re-hearing  generally,  see  order  thereon,  (Order  IX    sec  17  ) 


RE-HEARINQS. 


L  Prom  and  after  the  first  day  of  April  next  all  re-hearings  of  causes  are  to  be 
Wihm  SIX  months  after  the  decree  or  decretal   order  shall  have  been  passed  and 
Zd^fn'/"**.  '^Pf  "'^.^^^^^  '"  ^  >«  nature  of  re-hearings  to  discharge  or  vary  orders 
made  m  court  not  being  decretal  orders,  are  to  be  within  four  monfhs  from  the  nas 
smg  and  entering  of  the  same ;  or  within  such  further  time  as  the  court  orlyjuZ 

court  orTudgSl       "^""  "^         ^''"°'''  ''''''''''  '^°^°  ''  '^'  satisfactiouVf  the 


By  Order 


There  are 
follows : 

1 

2 

8 

4 

All  le-heai 

Applicatioi 
court,  are  to 
pronouncing 

And  by  ord 
it  is  provided 

"Causes  ar 
mencement  o 
thereof  is  to  t 
re-hearing  tei 

As  to  re-hei 
Reynolds  v.  C 
Maybery  v.  B: 

It  must  be 
"  the  amount 
re-hearing  is  t 

The  petition 
the  petitioner 
by  the  petition 
by  the  first  pel 
aghty,  3  Dr.  & 

The  petition 
with  the  origin 
that  he  is  aggr 
reversed  or  var 
should  be  sign 
re-heard."  (M 
V.  Cunyngham, 
Boddam,  13  Ve 
aghty,  cited  tuj 

The  petition  i 
and  it  may  also 
the  decree,  (Wc 
do  not  appear  ii 
8.  c;  and  see  N 

Any  Bubsequt 
the  purpose  of  c 
Turner  v  Turnei 


i  h 


EE-HEARINO.  gj 

[order  XIV.,  SBC.   VII.] 

By  Order  promulgated  on  the  28th  April,  1862,  it  ia  providedjaa  foUowB :-       • 

"EE-HEAEING  OF  CAUSES. 
folfowJ: '"'  *°  ''  ''"^  '^■'^'^"°8  *«™«  -  ««^<'^  year,  commencing  respectively  ^ 

1.— The  second  Thursday  in  March. 
2.— The  first  Thursday  in  June. 
8 — The  second  Thursday  in  September. 
4.— The  first  Thursday  in  December. 
AU  re-hearings  of  cases  are  to  be  in  re-hearing  term  only. 

oourir^oTettiri^rL'^^^^^^^^^^  n>ade  in 

pronouncing  the  order  sought  to  Ee^S^red  orS^^^^^         '  ^''''  °^  *^'j"^8« 

'AtoU:ai:l!'''  '*'  ""'''  '''''  '^  *o  *^«  «««-«^own  of  causesfor re-hearing 

tkreofistobeservedupSrall  pJope^parf^^^^^^^  «^*  ^^°'  »«*  »«««« 

re-hearing  term."  ^  ^     ^    "®^  "'^^  ^*^^  *'^'''^  se^en  days  before  such 

Maybery  V.  Brooking.  7  DeG.  M.  &  G  673  ;  ^26 U  J.^^Z  ^'/w 'r'  IW^'"*  ^*  ' 

"tlTrn^tbTdtst^d^tSt:  ?eSra;^fthr^"V  '^^'' '''''  ^  ^^ 
re-hearing  is  ten  pounds."  registrar  of  the  court  on  any  petition  of 

thJ'p:tFtS"c:nn"ol'asTtre*d:L\';o'^^^  *'^  '''''''  ^-  -  *^«  -g"-ent 

by  tEe  petition  rdora\\tnlTey:a?LT^^^ 

by  the  first  petition.     (McMaster  v.  Camjfon  5  Grant  Ch  R  MQ^  m',**^"^'"*!?  **» 
aghty,  3  Dr.  &  War.  262  ;  6  Ir.  Eq.  R?  649/) '  "  '  ^^^""^  ^-  ^«'' 

witUhrSnardt;^^^^ 

that  he  is  algrieved  by  irthat^'he    aZ  ml/lfrlLTrrthit  thfdr'^  ""'""f  ' 
reversed  or  varied  •  and  if  vario^  tu^^  •  7^  l •  ,^^  '^e*™  ,  that  the  decree  may  be 

ehould  be  sign  d  by  coVnsel     -  ^^^^^^^  T  ?1''''^  '''  •  ^^*'  ''''^^'^'^ 

re-heard."     fMonkh^ou^e"  The  Co'UrXn  of  B  dfor'd   H  vrisO-^r^P"  'l""' 

lumer  »  Turner,  S'De'.Q.  M.&  oYs )  ""  °  ^"°°'' ''  """"''  "if"' 
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from  thafo,^  «?i.h  H   *'^'  °'  '^  "  ^l  improperly  framed,  or  make  a  different  case 
«„tr„„^i-  fV'*•,,''^"^'''''  ™'*^®'  "'*  introduce  representations  which  were 

not  maoe  in  court  it  will  be  ordered  to  be  taken  off  the  files,  with  costs  the  deS 

«ThS/.'fi  1 -''"''  ^''''"^'^  ^"^'^'  '"/"-"O  ^^'  ^it»»«"t  pre  udice  to  a  new  Se 
tion  being  filed  in  ft  more  regular  form.     (IbU)  «■"  «*  new  pen 

«nJi°"^^  1"*"'®  has  been  heard  and  re-heard  before  one  of  the  judges  of  the 

R  209*  anS^eTfh^''''''  '^'  '""  ''""iV'  as  of  course.  (Cook  v.  Waist,  TGrant  Ch 
it  ijuy ,  and  see  the  numerous  cases  there  c  ted.)    Onlv  one  re-hearino-  hpfnr«  ViTl 
full  court  is  permitted  as  of  course.     (I6id.)    See  io  s  J.,  2  Grant  Ch^R  625    ^' 

♦},^r;^®*""^'''"  """'^  ^®  permitted  on  grounds  which  existed  at  the  time  when 
the  decree  was  pronounced,  (Bowyer  v.  Bright,  13  Price,  316,)  where  the  obTecrwas 
not  to  correct  the  decree,  but  to  remedy  a  grievance  consequirupon  it  risultZ 
from  circumstances  ez  post  facto,  and  not  making  part  of  the  ca.e^as  It  ori^nilf 

oi.?^'/*K  ^  "-^f  "°g'  circumstances  which  have  occurred  since  the  order  or  decree 
cannot  be  considered.  (Home  v.  Barton,  26  L.  J.  Ch.  225.)  Where  since  the  ord!S 
was  made  the  law  on  which  the  order  was  founded  has  Un  altereT  the  nroner 
rS^roTr  ?5rr°^^  -hearing  to  come  on  with^S/^XSJ  , 

110  r  T^/f "  ","1^®  TB-h^tiTd  for  costs  alone.     (Blackwood  v.  Gregg,  Hayes  &  J 

Gr^\h     1  V^s    Sr  T49'  ^Vt  If  IT'^  ^H'^  by  Lord  ^«.rf.S  inTwen  J: 
iJn    OT^-  1    L.    \^^^'   ^-  C'.Amb.  520;   see  also  Wirdman  v.  Kent  1  Bro  C  r 
12  ieL    402^^t'  ^"g^»^I>^^i«.  4  M.  &  C.  360  &  863;  WhaHerv  Lord  SuffielS-" 
l^Beav.  402;  Jenourv.  Jenour,  10  Ves.  662;    Taylor  v.  Ponham    15  Ves    72 
Chappel  V.  Purday,  2  Phil.  227.  "j""!  v.  ropnam,  10  ves.    <J, 

n^fLV'^^'^r  T'  "l  *  ^?°*'"*'*  ''"^®'  ^®  ^^^«°e<J  at  a  re-hearing  which  a  party  was 
S^H  Z^^'t  "^'^^  ^°^  T^''^'^  *°  P^^'i"''^  at  the  hearing.    Therefore  an  order  whTch 

Morgan,  1  DeG.  M.  &  G.  369.)  ^^uirey  v.  AUirey,  1  M.  &  G.  87  ;  Ogle  v. 
'  -  ""^"  '^  '    "J^«  V.  nara,  *  i.  a  j.  6bl.)    See  fur- 
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"^o^^P^e^^^'rl^:^^^^^^  r.^'P-^.i-  entitled 

at  the  original  hearing  saving  all  just  excSns^An^^^n'  ""^''^u  ^"^  "°*  ^''^  ^'^^ 

aken  on  the  part  of  a  defendant  may  "e  readthou^h  nn?  *  'j-hear  Ing.  deposition 

(Cunyngham  v.  Cunyngham,  Amb    89     so     iZl    TaI  f*!*'  "'■^'''^^  ^^'''•ing. 

tiooal  evidence  is  not  permitted  S  some'inst.n'L        l-^^^  ^     ^""'^'  ''Aether  addl 

sell.  I  V.  &  B.  153  )  ^But  irno  clsrhaa  Z  ?«'  'i*  •''"*  •"  "°''*'-     (^*'^«  ^'  ^^'^ 

given  at  a  re- hearing,  as  to  any  matter  wMi!    "'"'''  Permitted  «««,  evidbnce  to  be 

hearing.    (Martin  v.^croft,  2  W  M  &  G  m.^'  ^°  ''''''  '^P""  *^«  '^'^^^^ 

^^^X^t''TT::,\'t:^:^^^^^        -/-;  ^-band  died,  re-heard  on 

^^^tor:::!^^^^^^^^^  to  shew  cause,  the  infant  on 

80  as  to  have  such  a  reservation  inserted  ^ecreemust  have  the  cause  ra-heard 

JJi^ rSef  (C?mmLL^roi°c]:Sbn^^^^^    '^  -*  ^--  «P  but 
War.  544;  Baxter  v.  Wilson,  2  Atk  152  )  '  Donations  y.  Hunter,  1  Dr.  & 

^t  a  re-hearing  the  court  may  iriva  the  T^inJntjff  vu    ^    . 
parties  in  the  same  manner  as  upon  !n  ori  JLi  h      •    ^'^"1^'  *^  '^^e^d  by  adding 
ng  to  stand  over  for  the  puior?DanL"lTcl  Pr""!' /p"i  ^iH^o"/'*^^  the  re-hear? 
m  the  discretion  of  the  cJurt.        ^  ^^'  ^''"  ^'^  ^^-  1^32  )    The  costs  are 

to  what  orders  are'  deemed  to  b^  X  consent  spfr^^  ?^^^l^^-)  ^ith  reference 
and  C.  P.  Cooper's  Reports,  vol  1  Ce  285  R.^  *T  ^-Chanter,  10  Jur.  975; 
will  not  prejudice  his  righi  to  haVr?hc  cause  re  Lf/.^V'"'""'^^.'*  ^^^'^ »  ^^^^^^ 
consequential  upon  thedicree.  (Wood  v  GriffitJi  m^  by  consenting  to  an  order 
DeG.  M.  &  G.  28.)     A  re-hearin.;  1»«  nif  ^'.  ^•^^^''-  ^^ '  burner  v.  Turner  2 

(Buck  V.  Fawcet,^3  P.  Wmr2f2';"l?;VoS^^^^^^^  -<^-  *  **"-« 

special  order  should  be  obtained.  (Gwynn  y  Le?hh^  ""T^'^r'^  ^"^  ^«  «tay«d  » 
Caley,  16  Ves.  206  ;  WUlan  v.  Willan,  16  Ves.'  2^5!)     ^''  ^^  ^'''  ^^^ '  W'^'do  r. 

to  exercise  its  discretion  according  to  the  circSstanl''  f  '^^""'^  '^  '^'  «°«^t 
(Mayor  and  Corporation  ot  Gloucester  v  Wood,  rHlr°eri54 ;  rPhiH?/""  ''*"• 

re-L%^a*s\Serrufr^^^^  "  ^''^''T  ?  ^^'^^  ^  ^-«-t)  Pend'ng  a 
signed,  the  defendant  uLing  due  dL^ncL  fo'Sl  if^^'l  ^'^''^  °«  '«P°r*  °««d  bS 
oell  V.  Campbell,  Grant's  Cham.  Rep.  3?.)        °^  *^'  '*''  *°  »  re-hearing.     (Camp- 

reltlfl^^jtfl'LrneST^^^^^^^ 

pursuance  of  the  orders  before  set  forth  and  nAti «--*»-  «*"8e  must  be  set  down  in 
Jnencement  of  the  re-hearing  terms  which  ar«!^«  *k*°  ^"^  ''^^^  ^^^''^  tbe  corn- 
can  only  be  re-heard  in  re-hearing  terms?  "^  '"'^'^'  provided,  as  causes 

daysTefr  th':  '^^ZSi'^  ^^  VhTo^d:?  ;"  ?-/"«?«  -*  '-  t^-  -eu 
served,  if  the  bill  h«  «.«1-^---™  »-.-    ■  provides  for  all  proper  nartifi^  fn  he 

not  be  served.  ""  '"'V"-  aga^st  any  i^arties  it  is  presumed  that  they  need 
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foMded  otfrwii     ^^^'  ^' — ^^  pronouncing  the  decree  the  court,  either 
^CtK^    upon  the  case  stated  in  the  bill,  or  upon  that  case  and  a 
Sfve^OTMqu'^  petition  presented  by  the  plaintiff  for  the  purpose,  as  the 
ment*rfmon*^'8.  0^86  may  require,  may  o.  Jer  a  receiver  of  the  real  and 
personal  estate  of  the]  defendant  against  whom  the  bill 
has  been  ordered  to  be  taken  pro  eonfesso  to  be  appoint- 
ed, with  the  usual  directions,  or  direct  a  sequestration 
of  such  real  and  personal  estate  to  be  issued ;  and  may, 
if  it  appears  to  be  just,  direct  payment  to  be  made  out 
of  such  real  and  personal  estate  of  such  sum  or  sums  of 
money  as  at  the  hearing  or  any  subsequent  step  in  the 
cause  the  plaintiff  may  seem  to  be  entitled  to ;  provided 
that,  unless  the  decree  be  absolute,  such  payment  is  not 
to  be  directed  without  security  being  given  by  the  plafti- 
tiff  for  restitution,  if  the  court  afterward  think  fit  to 
order  a  restitution  to  be  made,  {h) 


(Jc)  As  to  the  security,  see  Lett  v.  Randall,  7  Jur.  1075 ;  and  for  the  form  of  decree, 
s?e  Torr  v.  Torr,  Johns,  660. 

Sec.  9. — The  rights  and  liabilities  of  any  plaintiff 
or  defendant  under  a  decree  made  upon  a  bill  taken  pro 
eonfesso  extend  to  the  representatives  of  any  deceased 
plaintiff  or  defendant  at  the  time  when  the  decree  was 
pronounced ;  and  with  reference  to  the  altered  state  of 
parties  and  any  new  interests  acquired,  the  court  may, 
upon  motion,  served  in  such  manner,  and  supported  by 
such  evidence  as  under  the  circumstances  of  the  case  the 
court  deems  suflScient,  permit  any  party,  or  the  repre- 
sentative of  any  party,  to  adopt  such  proceedings  as  the 
nature  and  circumstances  of  the  case  may  require,  for 
the  purpose  of  having  the  decree  (if  absolute)  duly 
executed,  or  for  the  purpose  of  having  the  matter  of  the 
decree  and  the  rights  of  the  parties  duly  ascertained 
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YV     /7\    A  person  may  moTt 

...Z'.  ^'      ■   ^"""^  "''^''"'''S  to  be  »  creditor,  or  »£SiKK 
specific,  pecuniarj,  or  residuary  legatee,  hn)  or  the  next  "''°""^"'"•• 
of  km,  or  some  one  of  the  next  of  kin,  or  the  h dr  or  a 
densee  mterested  under  a  will  of  any' deceased  X„ 
may  apply  to  the  court  upon  motion,  without  bill  fi  ed  » 
any  other  prehminary  proceeding,  for  an  order  for  the 


..  ^^^'^^^^^^^iSJi^^^i:^:  TM.  era.  .pp„.  „„„ 
.  releue  the  validity  of  which  w„  disputed  ,h^  coir,  JV  "'T  'J"""'-  s»ts  up 
gnlar.  (AoMlet  ,.  Anderson,  19  bT  161  •.TVfT''?'!.*"  "■"=■■»»  Irre- 
KumpT.Gree»hm,  20  Be.,.  612 ;  «  o  24l'j  rh"  m  ^  i  "''■  ^"!  w*  "I'o 
It  wu  held  that  a  decretal  order  on  i'nl  .„  '  >'  ?'  '  •'"'"•  "•  8.  128,  where 
embracing  matters  which  oonU  not  he  T„„l„L°?h''°'-'""'  ^'"  "'  «■»""  >•>  •  «uU 
.di..nistration  has  been  made,  a'SaLouSSi  taken    U '!,.■?"'  ""»  "■  <■""'  f»' 

of  an  mtostate,  as  adminlstratrii  hZ  .1...1  "'  *""■  *«"«ii  on  the  widow 

of  administration  had  berSa"M,oJer.he°™*,-°  '"'"""«'  ">  =b«th«Ke" 
Orant'e  Cham.  Rep.  29.  \    And  «f.„  »..• '  ""^  '»»"»■'  "m  refused.  (la  „  MaraWn 

taken  thereon  for  Lv  yLfi  ?„„!,>  S"  I™"??  "'"'"  «■«  ord.i,  no  steS  S 
.p  a.  order  w.srefuseTlrr:tS:ra™n?4Tir '^^^^ 

j.«^'t:\?roa.^»;j&r^ 

ft.'JrtJ^e'uXS"'  Tl^r^":  "tr^l ""  °"'-  ^^  «■«  admini.tr.,io„  Of 

or?o\re;:ltr;::;t  rhed":  ^h  'T'  ^™n««™ 

«-:.x-_        ,         ,  .        ^"^   "1  scneauio  H.  hereunder  «>*  forth  in  «.h" 
liiHua,  ana  must  be  served  unon  tliA  o^r^/.,,*^  ."'iuieii.andserV. 

"^^  upon  ine  executor  or  ad- «•*  »i»n  the  exe. 
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^J^^oj^jj^^n**- ministrator,  as  the  case  may  be,  of  such  deceased  per- 

hoiril^'o^the*  ^°"'  ^^  ^^^^^  fourteen  days  before  the  day  fixed  for  hear- 
ing the  application,  (n) 


application. 


(n)  Schedule  H.  to  these  orders  is  as  follows  : 

SCHEDULE  H. 

NOTICE  OP  MOTION  FOR  THE  ADMINISTRATION  OF  THE  ESTATE 

'JF  A  DECEASED  PERSON. 

IN  CHANCERY. 

In  the  matter  of  the  estate  of  John  Thomas,  late  of  the  township  of — — . 

in  the  county  of ,  deceased. 

Joseph  Wilson 
against 
William  Cochran. 

To  William  Cochran,  executor  of  John  Thomas,  deceased. 

Take  notice,  that  Joseph  .Wilson,  of  the  city  of  Toronto,  in  the  county  of  York, 
Esquire,  (or  other  proper  description  of  the  party,)  who  claims  to  be  a  creditor  upon 
the  estate  of  the  above-named  John  Thomas,  will  apply  to  one  of  the  judges  of  the 

Court  of  Chancery,  at  Osgoode  Hall,  in  the  city  of  Toronto,  on  the day 

of ,  at   the  hour  of  noon,  for  an  order  for  the  administration  of  the 

estate  real  and  personal  of  the  said  John  Thomas,  by  the  Court  of  Chancery. 

Note.— If  you,  the  above-named  William  Cochran,  do  not  attend,  either  in  per- 
son or  by  your  solicitor,  at  the  time  and  place  above-mentioned,  such  order  will  be 
made  in  your  absence  as  the  judge  may  think  just  and  expedient. 

A.  D., 
0/  (he  city  of  Toronto,  Solicitor  for  the  above-named  Joseph  Wilson- 

Upon  proof  by  affidavit  of  the  due  service  of  such 
notice  of  motion,  or  on  the  appearance  in  person,  or  b" 

Court  may  order  i  .         , .    •  i       ^         i 

tiie administra-  his  solicitor  or  counsel,  of  such  cxecutoF  or  administratvi, 

tiou  of  the  estate.         ^  n  ■, 

and  upon  proof  by  affidavit  of  such  other  matter,  if  any, 
as  the  court  may  require;  the  court,  if  it  think  fit  so  to 
do,  may  make  the  usual  order  for  the  administration  of 
the  estate  of -the  deceased,  with  such  variations,  if  any, 
as  the  circumstances  of  the  case  may  require ;  (o)  and 
the  order  so  made  shall  have  the  force  and  effect  of  a 
decree  to  the  like  effect,  made  on  the  hearing  of  a  cause 
between  the  same  parties. 


Such  order  to 
have  the  force 
and  effect  of  a 
decree. 


(o)  In  general  only  the  usual  administration  order  will  be  made.    (Partington  v. 
EeyaoidB,  i  Drew.  253  ;  iilakeley  v.  Blakeiey,  1  Jur.  N.  S.  368  ;  Re  Fryer,  26  L.  J. 
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Ch.  898;  8  K:  &j  817     f    T 

26  L.  J.  Ch.   41?    T^'^^'^f  ^-  Brooker.  Re  Brooker'!"  S?;  V«"-  ^/  S-  US,) 
made  an  order  for  an  ?;'•       5"''-  ^-  «.   381  ;    28  L    T    aJl'  ^  ^o""  *  «•  476 
of  a  deceased  "inVilf*    '"Junction   and  receiver    «««„•    .^\'     '^'««'"^  V.  C 
case  Of  wiff difaXVn  fth^  Z^-"   ^re'l  ZTr\%'  i'^'^^'^'T^- 

R*"?,  531 ;  where  the  frde;  trtht''^  «?« ."'^rrison  v.  McG  ashan  7  n  "^^  ?\^^^ ' 
application  of  a  person  hi  fi-^.®  "^""'nistration  having    .ttn'  ^'"'^''^^  ^han. 

*^^'*  "P°n  an  admission  of 

&  Sm.  m  .  8  t^.  R.'^S  r^  of  construction  arise.     (SmUhT  'spn'sbu;;!  1  VrS? 

4  St^eedingsTn  J'S S:''*""  ^"'*  -"'"^n^ed  under  this  or. 
effect  all  that  c*  n  Ee  d  "e  ted  kT»  h '^  ^^  ^'"'  ^^  ^'  ^-^n  b7«i^ewVtlT*?'"^  ?°'«  *« 
baritone,  22  L.  J.  Ch     lOOfi   \  ?'*'''^  '"^<^«  "Po"  a  bill  fifed      r^^^u-  °'"'^"''  ^^^ 
Fvanci8,30L.  J.cLlSs/S     '",  i^«  R"™?  v"^  Greenhif  1  J^'^f^^  J-  Hum- 


baritone,  22  L  Vch'TS  '\*  ^^'''^'^  »ade"upo7a  bTluLT  Tn!""^-  ''^''  ^^^1 

■  ',  30 L.  J  Ch  1%  .  p     '    ^"*  see  Rump  v    Greenhifl  (^'^<>^i^  v.  Hun,. 

!•)    Afte^anor!.^'  *^""«  ^- Bennett.  2  DeG  A^m  'n"^''"'  °^'  ^«°ny  ^• 

^^'^norT^lZlLTJj  ?-e-*  -ill  stay  at t;ion^a.te::^^-o^f26 


iiea.83.)  Afte^aS'oS.'  ^""«^-Hennett.2I)eG  &J  iS'n"^'"'  *'^-'  ^^nny  , 
cuter  asVtor  a  deCee  oht^"^'^:!  '^'  '"''''  ^^^^  «tay  an  ac  ion  aM^"^'"- •^'^^'•««"' 2 
dec.ee  obtained  on  a  bill.  (Gardner  v  Garret  2^  T'^^'A  '^'  «« 
.„S^^a'-«  ««J!raI  orders  are  ar>.,,-..  .„ .  ''"'  ^^  ^««-  ^69.) 


vou  ^«araner  v.  Garrptt  on  n       :X  ""  ®*e- 

Where  several  orders  nr-  „     ,•    ,  „  *•  "arrett,  20  Bea.  469.) 

Where,  however,  a  crprlitn,.  i.    i  ».  .. 
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See  further,  as  to  the  juriadiction  of  the  court  under  this  flection.  (Mutter  t. 
Hudson,  2  Jur.  N.  S.  34  ;  Whittington  v.  Edwards,  3  DeG.  &  J.  248  ;  7  W.  R.  72  ; 
82  L.  T.  187.) 

In  a  suit  commenced  under  this  order,  it  would  seem  that  the  defendant's  husband 
having  become  a  lunatic,  the  court  on  an  ex  parte  motion  supported  by  an  affidavit  of 
fitness,  would  appoint  a  guardian  ad  litem,  to  represent  his  estate.  (Osbaldlston  t. 
Crowther,  Re  Osbaldiston,  1  Sm.  &  G.  App.  xii. ;  s.  c,  1  W.  R.  256  ;  see,  too.  Order 
XIII.,  seo.  5,  and  notes ;   tupra.) 

Parties  out  of  the  jurisdiction  must  be  served  with  notice  -^f  the  decretal  order. 
(Strong  V.  Moore,  22  L.  J.  Ch.  917  ;  s.  c,  1  W.  R.  509.) 

Parties  cannot  be  served  out  of  the  jurisdiction  under  Order  IX.,  sec.  5.  (Lester 
T.  Bond,  1  Drew.  &  Sm.  394;  9  W.  R.  407  ;  7  Jur.  N.  S.  538.) 

Evidence  may  be  taken  in  proceedings  under  this  order,  though  not  strictly  a  suit, 
they  having  been  introduced  in  lieu  of  bill ;  therefore  an  order  was  granted  for  a 
oommission  to  take  evidence  in  Scotland  to  prove  that  a  party  applying  under  this 
order  was  next  of  kin.     (Farrell  v.  Cruikshank,  Grant's  Cham.  B.  12.) 


Carriage  of  the 


The  court  is  to  give  any  special  directions  touching 
SSi'mutedtoany  ^^^  Carriage  or  execution  of  any  such  order  as,  in  its 
Ke'ducMUon  discretion,  it  may  deem  expedient ;  and  in  case  of  appli- 
of  the  court  (jations  for  any  such  order  by  two  or  more  persons,  or 
classes  of  persons,  the  court  may  grant  the  same  to  such 
one  or  more  of  the  claimants,  or  of  the  classes  of  the 
claimants,  as  it  may  think  fit ;  and  the  carriage  of  the 
order  may  be  subsequently  given  to  such  party  inter- 
ested, and  upon  such  terms  as  the  court  may  direct. 

Sec.  2. — An  order  for  the  administration  of  the 
estate  of  a  deceased  person  may  be  obtained  by  his 
executor  or  administrator,  as  the  case  may  be,  and  all 
the  provisions  of  the  first  section  of  this  order  are  to 
extend  to  applications  by  an  executor  or  administrator 
under  the  present  section,  {p) 


(p)  Where  an  executor  or  administrator  applies  for  an  order  under  this  section, 
the  account  T'ill  be  directed  to  be  taken  of  what  he  has  received,  or  which,  but  for 
his  wilful  default,  he  might  have  received.  (Ledgerwood  v.  Ledgerwood,  7  Grant's 
Chan.  Rep.  584.)  But  where  a  decree  is  made  under  sec.  1.  of  this  order,  at  the 
instance  of  a  person  beneficially  interested,  a  direction  to  enquire  as  to  wilful  neglect 
and  default  will  not  /t>e  inserted  in  it.  (Harrison  v.  McGlashan,  7  Grant's  Chan. 
R.  581.) 
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(?)  Where 
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tions  of  this  order  ar»  f  „ TT         '  *'  P«coding  see       ' 
fo  court  shall torotlr^sry  "*  "-'"'"''  »■"- 

s;T,t;r,S"  °f'° -^" -^^^^^  c-.vr  t^^-p'  '«- 

And  in  an  administration  snif  «<^  "^-^  '"»«» 

also  on  the  question  nf  .  ^-  i'  Ch.  J91 ;  9  W  U^oqr  'o^r"l  ^-  Howell,  2  Giff 
V.  Chap«an?lTohnal  ^70^.^7^"  ''  I--oU  Vd  &"  J^^S  ««^'>  s'' 
party  appeals  from  a  decree  in 'J"*^'""  T"  ^'tzpatricic  11  fr  Ph  n^5?i  ***ddi8oa 
allowed  the  costs  of  thfl-nL  i  °  ^^^^nistration  suit  flnVf:  ^-  2'^'  ^^ere  a 
Chan.  R.  544  T  An  1     ^P®*'  *>"*  ^^  the  estate       Xr.'"  suscessfu!,  he  will  be 

there  should  be  some  question  ^oVT^  ^^  *°°°«°'«  «"der  ?«  d  "  S'   *  ^f  u*  ^•'"«« 

MOTION  FOR  A  DECREE  AFTER  TIMP  t  °'    '  "'"•) 

HAS  EX?iyi"S  "OR  ANSWERWa 

p-a,  b„t:eLe%fpLi::fr: '"  "--ringh.,  tB^r^-.-' 

101'  such   decr^n   «-  j       .  ,  ^  '       ^  '"'"'«  the  court  S"'"/'<'th. 
u   uecree   or  decretal  order  nq  I.»  ,.",'i"««>r «»..«. 

kmself  entitled  to ;  r,)  mi  thTT-  fl       ""^  think  "■""  ">""■<• 
respectively  niay  file  affidlv    ^'^""'"^  *»^  ^^^^"^'^^t 
opposition  fosufhmotiL;;?;"  '""""'  »f  -d  in 
«.«  hearing  thereoT    1:^  ^  \^  ""^^  "^'  *''«  »»■«»  »t 

«ft-nafs.e;reain"t  etuVte™'''"  ^'  "'"'« 

!!!!!ii'^«-ion,i.toh:::irasr:«£^« 


'i<< 
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On  motion  for  decree  replioation  need  not  be  filed  either  before  or  after  notice. 
(Duffield  T.  Sturgea,  9  Hore,  App.  li^xvii;  a.  c,  22  L.  J.  Ch.  288.;  Blalcer.  Cox,  1  W. 
R.  124.) 

Motions  for  decree  may  be  sot  down  at  any  time,  before  the  court  rnters  on  the 
paper.     (Clarlie  t.  Hall,  7  Qraut'a  Chan.  R.  839.) 

(«)  A  plaintiff  moving  for  a  decree  according  to  the  prayer  of  the  bill,  may  have 
the  samu  relief  which  he  could  have  had  at  the  hearing  of  the  cause  in  the  ordinary 
way.  (Norton  t.  Steinkopf,  Kay  45,  App.  x.;  b.  c,  23  L.  J.  Ch.,  35  ;  22  L.  T.  169.) 
But  thia  practice  was  disapproved  of  by  Stuart,  V.  C,  in  Aylett  v.  Pontin,  28th 
June,  J858. 

A  notice  of  motion  for  a  decree  is  not  be  to  treated  as  an  ordinary  motion  in  the 
course  of  a  cause  which  the  plaintiff  is  at  liberty  to  abandon  on  the  usual  terms, 
and  the  plaintiff  having  given  a,  notice  of  motion  for  a  decree,  cannot,  without  leave, 
abandon  that  mode  of  hearing  the  cause,  and  proceed  to  a  hearing  in  the  ordinary 
way.  (McLaughlin  v.  Whiteside,  7  Grant's  Chan.  R.  516.)  In  this  case  the 
plaintiff  having  countermanded  the  notice,  filed  replication  and  set  the  cause  down 
for  examination ;  the  replication  was  ordered  to  be  taken  off  the  files  and  the  cause 
struck  out  of  the  examination  list  with  costs,     (s.  c,  Grant's  Cham.  R.  56.) 

(/)  This  practice  has,  in  effect,  been  repealed  by  the  orders  of  29th  June,  1861, 
wMch  have  limited  the  application  of  this  order  to  suits  in  which  no  evidence  is  ne> 
oesaary,  or  where  the  evidence  is  eaisentially  documentary.     The  order  is  as  follows : 

"MOTION  FOR  DECREE. 

Where  a  party  has  given  notice  of  motion  for  decree,  he  is  to  set  the  cause  down 
to  be  heard  on  such  motion,  not  less  than  ten  days  before  the  day  for  which  such 
notice  is  given,  unless  he  shall  have  obtained  an^order  allowing  a  less  time  for  such 
purpose. 

Motions  for  decree  are  to  be  allowed  only  in  three^classes  of  cases,  namely  :— 

First. — When  there  is  no  evidence. 

Second.— Where  the  evidence  consists  only  of  documents,  and  F;uch  affidavits  as  are 
necessary  to  prove  their  execution  or  identity,  without  the  nu  sessity  of  any  cross- 
examination. 

Third — Where  infants  are  concerned,  and  evidence  is  necessary  only  so  far  as  they 
are  concerned  for  the  purpose  of  proving  facts  which  are  not  disputed  ;  but  this  order 
is  not  to  apply  to  cases  in  which,  but  for  this  order,  the  court  would  grant  leave  to 
serve  short  notice  of  motion  for  decree  in  order  to  prevent  irreparable  injury." 

The  practice  of  hearing  by  way  of  motion  for  decree,  although  limited  in  its  gene- 
ral application  to  the  cases  above  mentioned,  may  be  resorted  to  "  in  cases  where 
the  court  would  grant  leave  to  serve  short  notice  of  motion  for  decree  in  order  to 
prevent  i. reparable  injury;"  it  therefore  becomes  necessary  to  refer  to  the  old  prac- 
tice, and  to  cite  a  few  authorities  thereon. 

In  the  first  place  to  enable  a  party  to  move  for  a  decree  in  a  case  which  does  not 
come  within  those  mentioned  in  the  order  of  the  29th  June,  1861,  it  is  cleat 
that  he  must  make  a  case  in  order  to  justify  such  an  application,  and  that  he  must 
obtain  leave  to  serve  a  notice  of  motion  for  decree.  The  affidavits  to  be  used  on 
such  a  motion  must  be  filed  with  the  registrar  before  the  notice  is  served,  see  Order 
XL.,  see.  2,  and  a  list  of  such  affidavits  should  be  set  forth  in  the  notice  of  motion. 
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n 


defendant  8  answer  against  the  plaintiff  but  nlT         /  <^«f«ndant  can  read  his  .o- 
222  ;  Ruahout  y.  Turner,  cited  V^w'ksI?)       "°""-     ^^''^^  ^-  ^olvb,  3  Drow. 

entppea^Jt*^hVd\^^^^^^^^  XTrT'  answer  without  notice,  he  .ay  alwa.. 
As  to  the  effect  of  eiyin,rl]^ti}     J^^^:  ^egerton,  29  Beav.  69-  29  L   T  pk   c^c"^? 

(«'rigl..v.M..4f7w'R!'i°98.°/  •■'  •■"'■"""  '»  ""^  "»  Jef.na.«''L™! 

dant  or  defendants  at  least  three  weeks  before  the  dav  ^°"'°'"'"^*' 
feed  for  the  application.  («)  ""  ^^^^S^"/"" 


W  E.gU»l>  Co».olid.t^rier,N..XXXm.,r«le4." 


defStmlfr  .^"""J^  """'''  "f  '""^  notice  the-«^-^.=»- 
W  E.gU.k  Co..„lidaled  Order,  No.  XXXIII.,  rn^ 
Withi„-si.  days  after  th«  expiration  of  such  ten  days 
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p  "^wVite  the  plaintiff  is  t. .  file  his  affidavits  in  reply  ;  and  except 
days  after.  g^  f^^  ^^  ^^^^^  affidavits  are  in  reply,  they  are  not  to  be 
regarded  by  the  court,  unless  upon  the  hearing  of  the 
motion  the  court  shall  give  the  defendant  leave  to  an- 
swer them ;  and  in  that  case  the  costs  of  such  affidavits, 
and  of  the  further  affidavits  consequent  upon  them,  are 
to  be  paid  by  the  plaintiff,  unless  the  court  order  other- 
wise, {w) 


(w)  English  Consolidated  Order,  No.  XXXIII.,  rule  7. 

No  further  .ti-       ^^  further  cvidcnce,  on  either  side,  is  to  be  used  upon 

i^n'Sy  *^®  ^®^"°S  ^f  s'^ch  motion,  without  the  leave  of  the 
court,  (x) 


(x)  English  Consolidated  Order,  No.  XXXIII.,  rule  8. 


The  court  in  its 
disctetion  may 


Upon  hearing  the  application,  the  court,  in  its  discre- 

pronounce  a  de-  4.1  ^  •.v  n 

cree,  "on,  may  either  grant  or  refuse  the  motion,  or  may 

give  such  directions  for  the  examination  of  either  parties 

or  ulreet  turtber  '1  p         1 

•nquiries,  &c.  or  witncsscs,  Or  for  the  making  of  further  enquiries,  as 
the  circumstances  of  the  case  may  require,  and  upon 
such  terms  as  to  costs  as  it  may  think  right.  (^) 


(y)  English  Act,  15  &  16  Vic,  ch.  86,  sec.  16. 

b1,1m  ^°"''*"»y  ^ismiss  the  bill.     (Robinson  v.  Lowater,  2  Eq.  Bep.,  1070  )    But 
or  not  ^toVr?  '^^^  'h'  '''''. "^'^^  ^y  '^'  ^^"  inconsi8t;nt  with  th^reSf  pWyed 
the  rl«  J      ^  *^®  T^'  Z'*'  '*  "^'^y  «'™Ply  '■^^"^^  tl'«  ™«««n  ^i^h  costs,  and  leave 
the  cause  to  come  on  for  a  hearing.     (Thomas  v.  Bernard,  7  W.  R.  86  ;  s  c,  5  Jur. 

thef;  !iJr.f  '  ^- ?^ll-  '°^  'f^  "^^"^^  ^'  ^^'''^««°'  5  J"'--  N.  S.  698.)  In  exercising 
narv  r  Z  ^  "" -f '  ^^'A!.'""""'  *^^  """""^  ^'"  "^  •=°"^««  ^^  glided  by  the  ordi- 
Th7n,„»^  •  '"^'-'^y;  ^^^"""^  ^-  S'"y**^'  22  L-  J-.  Ch.  968 ;  s  c,  1.  W.  R.  475.) 
parties  an  tlirrlrTlr'  *°  the  he^.ing  of  the  cause,  and  the'  cour't  snay  grant  th 
46?  An  ^Ma  ffl  •*''!^/°"'^  ^r'  ^'  ">'  ^"^""g-  (Norton  V.  Steinkopf.  I  Kay 
(Ibid  )  Li  it r  ^'^°*  *^™°^*  ^°^  *  '^^"^^  "  'according  to  the  prayer  of  the  bill." 
(Z-'rJ.Z  nfT^'^fn  ^'i*  "°*'°''  ^°'"  d^«'*««  see  Daniell'R  Ch.  Pr.,  3rd  Ed., 
Orders  Sh'^^-^''-^*^'  Ayckburn,  129;  Braithw»te,  120 ;  Morgan's  Chaucer; 
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■^     wiii  De  conducr/e  to  the  ends  of  iustice  to  nprmJf'"'^  ^'^^  "">««»' 

such  notice  of   mnfmn    +«    l,  i  ,     J"»"Oe  lO  permit  answering  has 

of  the  affidavits,  as  it  may  deem  expedient.  ^ 

mntorrit:  t'  ""T'  '"  '''   ''i'oretion,  may  either  2S*J-C 
frant  or  refuse  the  application,  or  may  give  such  direc 
tions  for  the  examination  of  either  partil  or  wte     s  =S^ 
or  for  the  making  of  further  enquiries,  or  wiA  respecr"'*" 

to  the  further   prosecution    nf    tJ,^        •.  ,  ^^P®^'' w-'V  order  the 

stanoP..  nf  fl,     P'^^^^^^'^o'^  of  the  suit,  as  the  circum.^"*'^P'°««^. 

ances  of  the  case  may  require,  and  upon  such  terms  as 
to  costs  as  It  may  think  right,  (z) 


inileVKHi^rdr^ll^'sr^^^^^^^^^^  ^  '^r «  ^«^-  ^^^  «-  ^or  answer, 

pant  it     (Davidson  v.  MomTToS^cr''  p'  '^«'"  *°  i"^"*"*  ^^^  <'°"''t  *« 
to  foreclosure  as  well  as  to  otheTsuits  °-  ^'^'  ^^^•)    ^^^^^  «^der  appUes 

JOINING  ISSUE.    REPLICATION. 

XVIII.  No  sul.poena  to  rejoin  is  to  be  issued      On. 
rephcation  only  is  to  be  filed  in  th.  o  ,'     ^"®No«.bp«nato 

court  shall  order  otherwisf  Ji  Ts  T'-  "t''  *^% 
set  iarih   -.r.  aX.  A  ,^V^f  >  v«;  It  IS  to  be  m  the  form  S"'"?  "'"p"""- 
e    forth  in  schedule  J.  hereunder  written,  or  as  nea"""''^"'*'"'* 
thereto  as  circumstances  admit  and  reauire     Ja 

the  filing  of  the  renlicatinn  f  1,0  ^        '     ""^  "P°°  "'"^ '«  ^  at 

8     Z"*^  ^^P"cation  the  cause  IS  to  be  dppmprl  f^^"*""""  filing 
be  completely  at  issue.  "t"  ue  aeemed  to  the  replication. 


wwi,„«..p,^„.„....,.„,.,;„.,^„^^^_____^^^^___^;^;;;;;^ 
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the  order  ^ro  con/esso,  or  on  bill  and  answer,  he  must  reply  to  the  answer,  which 
course  is  analogous  to  traversing  it ;  and  the  defendant  is  thereupon  compelled 
to  prove  the  matters  contained  in  it.  The  replication  may  be  filed  at  any  time  after 
all  the  defendants  have  put  in  their  answers,  or  when  the  order  to  take  the  bill  ^ro 
con/esso  as  to  some,  (the  others  having  answered),  has  been  obtained. 

A  plaintiff  can  have  a  cause  hearil  in  a  different  manner  against  different  defend- 
ants, that  is  to  say,  he  may  have  it  heard  on  the  order  pro  con/esso  against  one,  on 
bill  and  answer  against  another,  and  may  reply  as  to  the  others;  the  form  of  repli- 
cation expresses  the  manner  in  which  the  snit  is  to  be  heard  against  each  defendant, 
as  will  be  seen  by  referring  to  the  form,  in/ra.  The  replication,  when  engrossed,  is 
filed  with  the  registrar,  or  deputy  registrar,  (if  the  bill  is  filed  in  an  outer  county,) 
and  notice  of  the  filing  must  be  served  on  the  same  day  on  the  solicitors  of  all  the 
defendants  who  have  answered. 

A  replication  when  filed,  must,  like  all  other  pleadings  and  proceedings,  be  endorsed 
in  conformity  with  the  2nd  and  3rd  sections  of  Order  XLIII.  of  the  Orders  of  June. 
1863. 

The  2nd  and  3rd  sections  of  Order  XLIII,  are  as  follows  : 

"Sec.  2. — Upon  evjry  writ  sued  out,  and  upon  every  information,  bill,  demurrer, 
answer,  or  other  pleading  or  proceeding,  there  shall  be  endorsed  the  name  or  firm 
and  place  of  business  of  the  solicitor,  or  solicitors  by  whom  such  vint  has  been  sued 
out,  or  such  pleading  or  other  proceeding  has  been  filed  ;  and  when  such  solicitors 
are  agents  only,  then  there  shall  be  further  endorsed  thereon  the  name  or  firm,  and 
place  of  business  of  the  principal  solicitor  or  solicitors. 

Sec.  3. — Every  party  suing  or  defending  I'w  j^eraon  is  to  cause  to  be  endorsed  or 
written  upon  every  writ  which  he  sues  out,  and  upon  every  information,  bill,  demur- 
rer, answer,  or  other  pleading  or  proceeding,  his  name  and  place  of  residence,  and 
also  (when  his  place  of  residence  is  more  than  three  miles  from  the  office  where 
such  pleading  or  other  proceeding  is  filed)  another  proper  place,  to  be  called  his 
address  for  service,  not  more  than  three  miles  from  the  said  office,  where  writs,  no- 
tices, orders,  warrants,  and  other  documents,  proceedings  and  written  communica- 
tions, may  be  left  for  him." 

It  is  important  to  observe  that  this  order  requires  every  pleading  or  proceeding 
to  be  endorsed  as  therein  mentioned.  Every  affidavit  filed  and  notice  of  motion 
served,  ought  to  be  endorsed,  Very  little  attention  has  been  given  by  practitioners 
generally  to  the  requirements  of  this  order  in  regard  to  the  endorsement  of  proceed- 
ings in  the  cause,  other  than  the  bill,  demurrer,  or  answer. 

It  frequently  happens,  that  from  the  state  of  the  cause  a  replication  can  be  filed 
against  one  defendant  before  it  can  be  filed  against  another ;  but  a  replication  can 
be  filed  once  only  in  each  cause. 

Where  a  plaintiff  had  set  the  cause  down  and  served  notice  of  examination  with- 
out having  filed  a  replication,  he  was  allowed  to  file  one  nunc  pro  tunc  on  the  pay- 
ment of  costs.     (Beckett  v.  Rees,  1  Grant,  434.) 

After  the  plaintiff  has  filed  his  replication,  it  is  irregular  to  obtain  an  order  of 
course  to  amend.     (Hitchcock  v.  Jaques,  9  lieav.  192.) 

So  after  publication  has  passed  the  plaintiff,  if  he  wishes  to  amend,  must  first 
withdraw  his  replication.     (Anon,  1  Atk.,  51 ;  Turner  v.  Williams,  2  Fowl.  46.) 

It  is  irregular  to  file  a  replication  to  the  answer  of  a  deceased  defendant,  (Daw- 
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f^a  proceedingla^lfe  ^LTunlS^'us'tll^^^^^^  irregularly  filed 

.^!S^^^^^S^-r  '^^r^:^^-^;-  -3  cause  down 

a  further  affidavit  is  nectsa^y Yh  wTg^LTThe t^^  "°."?  '°^  ^^^^  *«  '"'"^ 
raent  18  material  and  could  mt,  with  rfasonahl^ir  '  °u  ^'^^  P""?"^*"^  «™end- 
duced  into  the  bill.     (Daniell's  Ch   Pr Tard  ed  668  f ""'''  ^''^'  ^'"'^  '^"•'"^^  ^"t''°- 

eipt  rt^^r/L^,^ -on^gS^^^  -nted  of  course,  nor  it  see.s, 

iit^sL^^irnrve'^^/i^^^^ 

2  Prew.  97  ;  s.  c.  23  L  J.  ih.  449?)  "'''  replication.     (Rogers  v.  Hooper! 

waSpr^teL^ti^nfrrfpUrUun  w?s  fil!;I  \T'  "^^'^"^-^"^^  *«  ^^'^'^^  the  bill  for 
refused  the  motion/but  on  vonThrterrif  f^^'  T^'Z'^  *^**  defendant,  the  courl 
.n^aga.st  the  oWr  deffnr^! I^-^  ^  ^^^^^^^^^^ 


The  following  is  the  schedule  J.,  referred  to  in  this  order : 


A.  B 

and 
C.  D.,  E.  P.,  and  G.  H. 


SCHEDULE  J. 

FORM  OF  REPLICATION. 

IN  CHANCERY. 


The  plaintiflF  in  thi 


Plaintiff. 
Defendants. 


ants  wh'oTave  an°  werdTrni°i:ifM''"'  T/*'^  ''''  '''^-"^'-'^  E.  D.,  (all  the  defend 
defendant  E.  P.,  (aTu^^iii"  ga  rwtm'tro"^"'^  •''"  T'  '^^-^  «g--tThe" 
answer.)  and  on  the  order  to  take  the  bin  Z  tj  '"'  ''  •"  ^'  ^''^'^  »P°^  b»I  and 
(as  the  case  may  be.)  "  ^'^''  cow/mo  against  the  defendant  G.  H? 
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Kmln^d'hw"  Sec.  2.— When  the  plaintiff  has  not  obtained  an 
reDUcation°to'be  ordcr  to  amend  his  bill,  he  is  either  to  file  his  replication, 
be  set  down  on  °or  sct  down  the  cause  to  be  heard  on  bill  and  answer, 
•within  one     '  within  One  month  after  the  filing  of  the  last  answe: .  (b) 

month  after  ^  ' 


answer. 


(b)  "  riling  of  the  last  answer."  As  to  the  meaning  of  these  words,  see  Arnold  v. 
Arnold,  1  Ph.  805 ;  Dalton  v.  Hayter,  7  Bea.  586 ;  Forman  v.  Gray,  9  Bea.  196, 
200 ;  Sprye  v.  Reynell,  10  Bea.  351 ;  the  last  answer  means  "  the  last  answer  required 
to  be  put  in  previous  to  replication;"  (Arnold  v.  Arnold;  supra,)  i.e.,  the  last  of  several 
answers  filed  by  several  defendants.  (Forman  v.  Gray,  9  Bea.  200  ;  Duncombe  v 
Lewis,  10  Bea.  273;  Stinton  v.  Taylor,  4  Hare,  608.)  But  in  Dalton  v.  Hayterj 
tupra,  the  words  were  held  to  mean  "the  last  answer  of  one  of  several  defendants  '' 
but  see  Sprye  v.  Reynell,  supra.  ' 

^aVdten  Sec.  3.— When  the  plaintiff  has  obtained  an  order  to 
Answer,  thtrepii.  amend  his  bill  after  answer,  he  is  either  to  file  his 
flied,orthe°cau9ereplication,  or  set  down  the  cause  to  be  heard  on  bill 

set  down  on  bill         ,  '^i  •      ^i       ,•  /»  n        . 

and  answer,      and  answcr,  Within  tn,  times  folio winer,  viz. : 

■within    the  fol-  °' 

lowing  periods. 


When  no  answer 
has  t«3n  filed, 
and  notice  of  aa 
application  for 
further  time  to 
answer,  has  been 
served,  within 
seven  days  after 
the  service  nf  the 
notice  of  amend- 
ment, then  with, 
in  fourteen  days 
after  service  of 
the  notice  of 
amendment 


Where  an  appli- 
cation has  been 
made  for  further 
time  Co  answer 
an  amended  bill, 
but  such  applica* 
tion  has  been  re- 
fused, then  with- 
in fourteen  days 
after  such  re- 
fusal. 


(1.)  When  the  plaintiff  amends  his  bill,  and  no 
answer  is  put  in  thereto,  and  no  rotice  of  an 
application  for  further  time  to  answer  is  served 
within  seven  days  after  service  of  the  notice 
of  the  amendment  of  the  bill,  the  plaintiff, 
after  the  expiration  of  such  seven  days,  but 
within  fourteen  days  from  the  time  of  such 
service,  is  either  to  file  his  replication  or  set 
down  the  cause  to  be  heard  upon  bill  and 
answer;  otherwise  any  defeiidant  may  move 
to  dismiss  for  want  of  prosecution. 

(2.)  Where  the  plaintiff  amends  his  bill  after  answer, 
and  a  defendant,  within  seven  days  after  the 
service  of  the  notice  of  the  amendment  of  the 
bill,  serves  notice  of  an  application  for  further 
time  to  answer  the  amendments,  but  such  appli- 
cation IS  rCiUSOu,  tii6  plaintiu  is,  witiiia  fourteen 
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demurrer,  oi 
thereof,  on  t 
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person.  (^) 


f^)  A  certifica 
(Beavan  v.  Burg 

la  Jones  v.  Jo 
filing  of  answer  d 
Me  Lowe  v.  WU] 
decisions  as  rend 
Grant's  Cham.  R, 
that  when  a  motii 
JDoving  must  sheii 

It  would  seem  tl 
notice  thereof  on  tkt 
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Muirhead,  2  Qran 
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days  after  such  refuml,  either  to  file  hia  r.nr 

(3.)  When  a  defendant  «»♦«  • 

a,  me  plaintiff  must  either  file  his  rpnllnaf,-      '*'**  *>"'  ''«S>tn 
or  set  down  the  caii«o  *«.  u     .      "'^  ^®P"cation  «>?swered,  then 

tue    cause    to    be    nparri    n«    k'li  ,  ^'tWn  U  days 

answer,  within  fonrfn.«  ^  °"  "^^^^  and '^m  the  fluSJo, 

,  wiwim  lourteen  days  after  flio  flr        -'""hawwer.* 
such  answer,  unless  he  obtain   T]C  -^  '^ 

an  order  for  leave  to  amend  thph'n'  "^T^"^'^ 
any  defendant  may  movrto^  '^^^^erwise 

want  of  prosecutioi  ^''°^''^  *^^  ^^"  '^^ 

XIX    W     ^^^^^^  ^^^^^^NGS.    NOTICE. 

P«"y.  or  to  the   adverse  party  ZZfiC  "^'"f'^^^B 
person.  (^)  *^     -^  mmselt  if  he  act  in ««»'««  p„tyt 

la  Jones  v.  Joues  3  W  p   aoa    -i. 

Muirhead,  2  Grant's  Ch.  E  39??    Th'"^  ".'  *  °"'"*^'  ««■  ««  SrSuIa";'  '?^''\'  *^« 

.  -  _„,  ,„  ^.  ^.  ^^^  ^^^.  ^^^^  cited;  la  ■tr;,::/"'^^''^  ^^  Jur. 

.  13  ^'^  *^®  ^»8t  mentioned  CMo 
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a  replication  vras  ordered  to  be  taken  off  the  files  because  notice  of  tbe  filing  of  it  had 
not  been  given  on  the  day  on  which  it  was  filed.  It  seems  difficult  to  reconcile  the 
decision  of  the  court  in  Smith  v.  Muirhead,  with  Johnson  v.  Tucker;  but  see,  how- 
ever, Lowe  V.  Williams,  where  the  omission  to  give  the  nocice  is  treated  as  an  irregu- 
larity from  the  effects  of  which  the  party  would  be  veiieved  on  an  application, 
but  on  payment  of  costs.  There  is  no  penalty  attached  to  any  neglect  or  omission 
to  give  the  notice  on  the  same  day,  no  penal  consequence  attached  to  a  disobedience 
of  the  direction  contained  in  the  order.  If  the  notice  reached  the  opposite  party  on 
the  following  day  the  question  is  does  it  make  the  filing  irregular,  or  is  it  not  rather 
a  non-compliance  with  the  directions  in  the  ord*"*  7  ^'ch  rs'vy  b*:  corrected  without 
resorting  to  the  extreme  measure  of  setting  the  '   '■.  ',de.    (Ibid.)     This  seems  to 

be  the  principle  upon  which   the   court  decidea  i.  Muirhead.      It  is  clear, 

however,  that  if  the  party  filing  the  pleading  is  ^ing  to  obtain  an  advantage 
thereafter  from  his  own  proceeding  he  must  produce  to  the  court  evidence  of  having 
complied  with  the  terms  of  the  order.     (Kay  v.  Sanson,  supra.) 

It  must  be  observed  that  Wright  v.  Angle,  supra,  has  since  been  followed  in  a 
recent  cnse  of  Lloyd  v.  The  Solicitors'  Life  Assurance  Co.,  24:  L.  J.  Ch.  704;  s.  c, 
3  W.  R.  640  ;  where  the  notice  had  not  been  given  till  the  fourth  day  after  the 
replication  had  been  filed,  and  it  was  held  that  the  proper  course  was  n  it  to  move 
to  take  it  off  the  files,  but  to  move  to  enlarge  the  time  for  taking  the  next  Etep  in  the 
cause.  In  this  case  the  V.  C,  with  a  view  of  discouraging  tae  practice  of  making 
Buch  applications  on  a  indre  slip,  refused  to  give  any  costs. 

After  pleadings  have  been  filed  they  cannot  be  produced  from  the  files  before  any 
other  court  without  an  order  being  first  obtained.  (Cottle  t.  Cummings,  2  Grant's 
Ch.  R.  580.) 

EVIDENCE  TO  BE  USED  AT  THE  HEARING. 

Snt^mfrobS  XX.  (A)Either  plaintiff  or  defendant  may,  at  any 
OTder  fofpro^dufrtime  after  answer,  or  when  the  application  is  on  behalf 
papers  at  any"  of  the  plaintiff,  after  the  time  for  answering  has  expired, 

time  after  an-         i  .    •  i  />  •  •   •         ,i 

•wer.  obtain  an  order  oi  course  upon  praecipe,  requiring  the 

adverse  party  to  produce,  wit  iii  a  time  to  be  limited  by 
the  order,  all  deeds,  papers,  writings  and  documents  in 
his  custody  or  power,  relating  to  the  matters  in  question 
in  the  cause,  under  oath,  and  to  deposit  the  same  with 
the  registrar  of  the  court,  for  the  usual  purposes.  But 
neither  plaintiff  nor  defendant  is  to  be  held  bound  to 
produce,  in  pursuance  of  such  order,  any  deeds,  papers, 
writings,  or  documents,  which  a  defendant  now  admit- 
ting the  same  by  his  answer  to  be  in  his  custody  or 
power  would  not  be  bound  to  produce. 


(k\  Under  the  old  r>ractico  production  of  documents  was  obtained  b'"  motion  ifl 
court,  grounded  on  admissions  in  the  defendant's  answer.     (Wigram  on  Discovery, 
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200;   Dftniell's  Chan.  P.,  2nd  erlif    ififtON    m       -.  . 

(Nichollvr Elliott,  3Gra/u'fchR  636  )ald?uTi'n^  under  this  order; 

0U8  cases  Which  have  arisen  an  1  whi^h  ;  •.  •  f  '™P°'""int  to  consider  the  numer- 
be  made  by  the  plaintiff  a  a,S^2^;L^ri.V°''''r'"^"-  ^*^«  Wlicatio^ray 
^.r.rf  and  by  the  defendant  J '^^lifeuZZha^ f^\  ^'  "'"'^"^  ""'^^""^  A«"S 
by  a  defendant  6./ore  he  has  filed  iTaf wer  unlefilf'  ""tT '  ''^  °'-^«'-  "Stained 
court  would  be  irregular  and  would  EedTschilp/M^''^  by  special  leave  of  the 
tamed  on  praecipe  and  is  usually  termed  •'  the  foTr  d„  T'l'  '^^«  ""'^^^  i«  ob- 
days  being  the  time  usually  limited  thTrlin  „  i  I  u  ^""h  ''^^''^  *^°''  Production,-  four 
trar's  office  in  Toronto,  if  "ll  e"  1  be  fi,ed\hel  o^  be  o^aine^d  from  the'regis- 
registrar  of  the  county  in  which  the  bi^  is  fi  ed  4"^^  't  •'*.°'  "^  »^«  deputy- 
upon  the  solicitor  of  the  nartv  ronnL?!  ,  ,        ^^^^  obtained  a  copy  is  served 

order  within  the  time  thereby  iZe  '  .  P':°«  "?"  }^  ^'  ^«««  »«*  comply  withihe 
obtained  under  the  band  of  th"^  rSar  oTden^t^  '' T''  °°"-<=°°>PHaSc^e  must  be 
a  motion  made  .:.  parte  in  chambers  for  an  order  ^^^T''  "^  *^^  '''''  "^^y  ^e,  and 
the  production  of  such  certificate  and  nf  tL  f  .  '  *^^'  '''■'^"  ^'1'  be  granted  on 
affidavit  of  service  thereof  ite  order  It  Z.l  "''''I  ^'''^  "^^  '^^'"'««i«»  or\n 
party  required  to  produce  «mo«a//v-servW  In  v.-  r'-'*^  '""^^  ^«  served  on  the 
m  practice  usual,  but  it  is'^insufficfent'^See  T,lTxLi7  VT'X'T'^  ^'^'^""gh 
Bee  9,  which  requires  that  the  order  nisill\.r.nL7^'  °/  ^^^  ^"^^'^  of  1853, 
to  obey  the  same.  Care  must  be  taken  tharZn  li^  ''"''^  °°  '^'  P'^'-t^  "quired 
S'V'  'u^T'^  '^'  "°*i««  referred  to  in  Orde^-  iLvVT.''  '^'r^''  "'"^^^'^ 
th:s  order  be  d.obeyedanattachmentwilUss^?:;SmI^^rcrat^^^^^^^^^^ 

to  the  party  served,  and  a  certificatlnf  n^„  „        v      "*  **'®  original  order  was  shewn 
and  of  the  registrar  mus    be  pTol/erdate^onTr  J^'^  '"^^  '^^^^  «'«  "nder  thS 
the  order  absolute  is  made.     Su^ch  is  the  ^racfZ  ■  ^'•?*^-  "",^^'°'»  ^^^  ""tion  for 
party  complies  by  filing  an  f«,X«^Vaffid^.vif  th   "  ''^«"»P^«  form  ;  but  where  a 
ferr.d  to  under  the  authority  offhe^eDoSed  W"   '  ^'T°'  "^'^  ^«  hereinafter  re- 
fendant  filed  an  insufficient  affidavi'  TEnlt   T""'  ^iV.''''     ^"^^'^^  ^  P^rty  de- 
except.     (Lazarus  v.  Mozley     6  Jur    N   f  non  ^i  ^''^  *^"*  ^^'  P'^^i^tiff  might 
0  move  eK;,or/e  for  an  order  nm  and  if  thl'.i     .\-^!^  """*   ^°^^^  the  practice  is 
t  will  order  the  motion  to  be  made  af  er  notW    "         -'  ''  '^  '"''  ''''^"'""g  °°'i°«^ 
had  filed  three  insufficient  affidavits  and  unon  th  ^'T  '^%''^''-     ^^^^^  '^  di fendant 
filed  a  fourth  one,  the  court  refused  ?o  taE  offXlV^'  °^**^°'°«  ^"^  attachment 
Lloyd,  23  L.  J.  Ch   710  )     It  Unau       '^*'^o  »t  og  the  file  as  irregular,     r Harford  v 

made  in  affidavit  unde^'his'rde  caTnoTb  ?r  "  '^"^"^"'^  T  a'defendint  iho'hl; 

Bewicke,  on  appeal,  26  L.  J  20  s  c    4  w  'r 'rl,^"'""'^''  thereupon.     fManby  y 

Bea.  566;  s.  c,  24  L.  J.  Ch.  7«8  3  VV  K  fi^^     tJ.-°''""'"^"«  ^"y  ^-  Smithf  20 
been  followed  in  this  country.  •■'     ^^^^  practice  has  not,  however, 

A  question  has  been  rriised  cLaw  V  T1,oT«„j      t  j. 
App.  .X.)  whether  a  compan;:rII;rprraUon  a-     ^'^"*'^l'  ^°"*'^  ^°-'  ^^  ^^''^ 
are  within  this  section.     Lt  in  Raneer  y    Th.  r'"''''!!  "°^"  *''«''•  common  sea 

the  affidavit  as  to  documents  ;as  directed  tn  hi  /"  ?"  ^^^ '  ^  '^"'•-  N-  S.  1191 ; 
cers.  This  practice  has  been  genemUy  adonted  T„  '  ^^  '"'  °^  ^'^^  company's  offi! 
to  documents  is  usually  required  to  1  mSh"  °^'  "r"''  "°^  '^'^  ^^^^'i*  «» 
corporation,  and  the   process  for  non-nrodLtf"°'  of  the  principal  officers  of  the 

^e  followed  up  by  orders  .«•  and^SCrdThe^^e;^ 

J^he^affidavit  should  be  made  in  the  for.  settled  by  the  court,  and  wMoU  i-  a, 
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SCHEDULE  K. 
POEM  OP  AFPIDAVIT  AS  TO  PRODUCTION  OP  DOCUMENTS  UNDEft 


Between,  &c., 
I ,  of- 


ORDER  XX. 
IN  CHANCERY. 

— make  oath  and  say  as  follows : 


(1).  1  say  I  have  in  my  possession  or  power  the  documents  relating  to  the  mat- 
ters in  question  in  this  suit,  set  forth  in  the  first  and  seoond  parts  of  the 
first  schedule  hereto  annexed. 

(2).  I  further  say,  that  I  object  to  produce  the  said  documents  set  forth  in  the 
second  part  of  the  said  first  schedule  hereto. 

(8).  I  further  say, 

(State  upon  what  grounds  the  objection  it  made,  and  verify  the  faclt  to  far  at 
may  be.) 

(4).  I  further  say  that  I  have  had,  but  have  not  now,  in  my  possession  or 
power  the  documents  relating  to  the  matters  in  question  in  this  suit,  set 
forth  in  the  second  schedule  hereto  annexed. 

(5).  I  further  say,  that  the  last  mentioned  documents  were  last  in  my  posses- 
sion or  power  on  (state  when,) 

(6).  I  further  say, 

{State  what  has  become  of  the  laat  mentioned  documents,  and  in  whose  possession 
they  now  are.) 

(7).  I  farther  say,  according  to  the  best  of  my  knowledge,  remembrance, 
information,  and  belief,  that  I  have  not  now,  and  never  have  had,  in  my 
own  possession,  cu-tody  or  power,  or  in  the  possession,  custody  or  power 
of  my  solicitors  or  agents,  or  solicitor  or  agent,  or  in  the  possession,  cus- 
tody or  power  of  any  other  person  on  my  behalf,  any  deed,  account,  book  of 
account,  voucher,  receipt,  letter,  memorandum,  paper  or  writing,  or  any 
copy  of  or  extract  from  any  such  document,  or  any  otlier  document  what- 
soever, relating  to  the  m.-itters  in  question  in  this  suit,  or  any  of  them,  or 
wherein  any  entry  has  been  made  relative  to  such  mutters,  or  any  of  them, 
°  other  than  and  except  the  documents  set  forth  in  the  first  and  second 
schedules  hereto. 

Note  1. — {If  the  party  denies  having  any,  he  is  to  make  an  affidavit  in  form  of 
teventh paragraph,  omitting  the  exception.) 

Note  2. — {This  form  of  affidavit,  though  not  obligatory,  will  be  satisfactory.) 

An  affidavit  in  the  form  prescribed  must  be  obtained  from  the  party  required  to 
produce,  inasmuch  as  the  production  can  only  be  enforced  upon  the  admissions  con- 
tained therein,  and  cannot  be  obtained  upon  the  oath  of  any  person  other  than  the 
party  required  to  produce.  (Atkyns  v.  Wright,  14Ves.  211;  Lamb  v.  Orton,  1 
Drew  414  ;  22  L.  J.  Ch.  713.)  The  court  would  refuse  produoiion  on  the  affidavit 
of  the  party  seeking  it,  and  who  might  allege  a  certain  document  to  be  in  the  pos- 
session of  the  party  against  whom  he  sought  the  production  ;  (Lamb  v.  Orton,  supra;) 
and  see  Wing  y.  Harvey,  1  Sm.  &  Gif,  App.  x,  j  17  Jur.  481  j  where  the  court,  on  the 
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in  0D7  event  the  oommon  affldafit  m.«ri,r  j  "'""'"■■""■"Mion  oftho  oonrt  •  h,.? 
out.  Quin  T.  Ratcliff  9  wn  ?""]'"l°'''<'"  »»'»  documents  which  m,...i,'.. 
.ee  ali  Nicholl  ,.  B  „'tt  s  Or  ,.  ''J  ''"■  "•  «•  1327 ,  3  L  T  IJ  a  ?M  "i 
production  b«  h;  oain  •deoHn:°t''S.°-/'''i  '"■>  l'"  defeklL'ff  i,"st 
privileged  doeumenwia  not  a  Batter Z  hi?  Tf"'"'  °'^''''"''  "d  the  quefli'n  „} 

Bett.  V.  M.n.e.;&\«y.  c^rsr^r ^r  ^'ScVrW? ''  "'•'^"^ 

il'iLr-'  '•  '^°""--  *  ^-  ^^"-.^Latit'  v^'uM^:;^  r«|- 

Canal  c";i  ?Llr?8,"."f»77V  ?;,  "V  ""O  ■"«rqi7,'of''b„tTGlL''  ^'T  ' 
Meof.b;p,.i.;;wlV.ith^\tdeVnl„^''Ch"^°°"-"»^^ 

iWT«!.?t:d-Tui;'s-cV5flt^^^^ 

^«™p™crihea.  (B„..,,  V, i„r'te;.i.rarr.!tr°xhf:,^tifr.'E}?! 
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strict  terms,  following  the  order  to  produce,  and  inuat  set  forth  the  numbers  and 
particulars  of  the  documents.  (Lnznrus  v.  Mozley,  6  Jur.  N.  S.  1119;  35  L.  T.  3.) 
In  this  case  the  defendant  swore  that  he  had  no  documents  in  hia  possession,  except 
Buch  entries  as  might  be  contained  in  the  book?  of  his  firn.,  ....ich  he  objected  to 
produce,  stating  that  they  were  only  in  hia  possession  jointly  with  another,  who  was 
not  a  party  to  the  suit,  the  court  required  him  to  file  an  affidavit  shewing  the  num- 
ber and  particulars  of  such  documents.  See  also  Atkyns  v.  Wright,  14  Ves.  211. 
The  court  will  not  compel  production  by  a  defendant  of  documents  in  the  possession 
of  an  agent  for  himself  and  a  person  not  a  party  to  the  suit  who  is  tenant  in  com- 
mon with  him  of  the  property  to  which  the  documents  relate.  (Edmonds  v.  Lord 
Foley,  10  W.  R.  210 ;  Bayley  v.  Cass,  10  W.  R.  370). 

The  defendant  moreover  is  not  allowed  to  decide  for  himself  as  to  the  relevancy 
of  the  documents  in  question.  (Caton  v.  Lewis,  22  L.  J.,  Ch.  946;  Bowes  v.  Fer- 
nie,  3  M.  &  C.  632  ;  Mansell  v.  Fceney,  9  W.  R.  610;  4  L.  T.  N.  S.  437.)  See  aLo 
Lafone  v.  Falkland  Islands  Company,  27  L.  J.,  Ch.  26.  The  plaintiff's  case  as 
made  by  his  bill,  will,  so  far  as  an  application  for  production  is  concerned,  be 
assumed  to  be  true,  and  for  obvious  reasons,  if  the  court  were  obliged  to  wait  until 
the  hearing,  it  would  be  tantamount  to  refusing  production  altogether.  (Qresley  v 
Mousley,  2  U  &  J.  288 ;  Rumbold  v.  Forteath,  3  K  &  J.  44.) 

The  plaintiff,  as  a  general  rule,  has  aright  to  inspect  all  documents  in  the  defend- 
ant's possession  as  will  assist  his  case  ;  and  the  right  ia  even  in  certain  cases 
extended  to  mortgagors,  although  generally  a  mortgagee  is  not  compelled  to  produce 
his  title  deeds  except  upon  payment  of  principal,  interest,  and  costs.  (Howard  v. 
Robinson,  4  Drew.  622 ;  6  Jur.  N.  S.  136 ;  28  L.  J.  Ch.  671  ;  7  W.  R.  223  ;  this 
case  will  also  be  found  in  5  U.  C.  L.  J.  168  ;  Bugden  v.  South,  26  L.  J.  Ch.  425 ; 
Jones  V.  Jones,  Kay,  App.  vi.)  A  prior  mortgagee  has  no  right  to  see  the  deed  of  a 
Bubaequent  mortgagee.  (Howard  v.  Robinson,  supra.)  The  mortgagee  of  a  term  is 
not  entitled  to  the  production  of  title  deeds  in  the  hands  of  a  purchaser  without 
notice  of  the  fee.  (Hunt  v.  Elraes,  27  Beav.  62;  6  Jur.  N.  S.  645;  28  L.  J.  Ch. 
680  ;  7  W.  R.  471.)  This  latter  case  is  the  most  recent  authority  upon  the  question, 
and  it  was  held  that  a  purchaser  for  value  without  notice  was  not  bound  to  produce 
the  title  deeds  of  an  estate  to  a  mortgagee  whose  security  preceded  the  purchase, 
although  the  bill  charged  that  the  deeds  were  fraudulently  retained  by  the  mort- 
gagor. A  mortgagee  was  compelled  to  produce  mortgage  deed  to  mortgagor,  that 
the  latter  might  inspect  an  endorsement  upon  the  instrument.  (Phillips  v.  Evans, 
2  Y.  &  C.  C.  C.  647.)  See  also  the  following  cases  on  production  : — (Gandee  v. 
Stansfield,  4  DeG.  &  J.  1  ;  7  W.  R  321  ;  Wynne  v.  Humbersione,  27  Beav.  421  ;  28 
L.  J.  Ch.  281  ;  on  appeal  32  L.  T.  •^6 ;  Greenwood  v.  Greenwood,  6  W.  R.  119; 
Peile  V.  Stoddart,  1  M.  &.  G.  192;  DiTla  Rue  v.  Dickinson,  3  K.  &  J,  {'88;  Bates  v. 
Christ's  College,  26  L.   J.  Ch.   449  ;    Hampson  v.  Hampson,  26  L.  J.  Ch.  612.) 

Letters  passing  between  co-defendants  are  not  privileged.  (Betts  v.  Menzies,  26 
L.  J.  528.)  Letters  passing 'between  solicitor  and  client  are  privileged  (Ford  v. 
De  Pontes,  7  W.  R.  299  ;  Lawrence  v.  Campbell,  4  Drew,  486 ;  7  W.  R.  336;  Wal- 
singham  v.  Goodricke,  3  Hare,  122.)  See  also  the  later  cases  of  Marsh  v.  Keith,  1 
Drew.  &  S.  342;  9  W.  R.  115;  Bluck  v.  Galsworthy,  2  Gif.  543;  Telford  v.  Rus- 
kin,  1  Drew.  &  S.  148;  Thomas  v.  Rawlings,  5  Jur.  N.  S.  676. 

As  to  agents,  see  Steele  v.  Stewart,  1  Ph.  471  ;  Carpmael  v.  Powis,  1  Ph.  687; 
Glyn  T.  Caulfield,  3  M.  &  G.  463,  107,  and  the  cases  there  cited ;  Calley  v. 
Richards,  19  Beav.  403;  Lafone  v.  Falkland  Islands  Co.,  4  K.  &  J.  35  ;  and 
Colyer  v.  Colyer,  9  W.  R.  452 ;  4  L.  T.  N.  S.  134.)  As  to  arbitrators,  see  Ponsford 
V.  Swaine,  4  L.  T.  N.  a.  15 :  1  Jo.  &  H.  433. 

The  court  refused  the  production  of  documents  pawned  before  the  institution  of 
the  Buit.     (Liddell  v.  Norton,  Kay,  App.  xi ;  23  L.  J.  Ch.  169;  Re  Wiiliams,  7  Jur. 
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N.   8.  823;  North  v.    Huber.   7  Jur    N  q  7a7  \     *       ,.  . 

when  ,b.  „,«.  ,„.  „„.,r,f;:/,  '^     «•  ,;-J0t  I*  ordered  ,,  be  dS°/"p 
other  pe„.o,,  „„,  p„,ie,  ^ZTstT'      '  ""'^  '°  """■•  l'"""««'o»  j«m%  ,ilj 

J3  li.  J.  416  ;  Robertson  v.  Shewell,  15  Beav  277  )  Hastings,  7  Beav.  854; 

je^Sr^  or  on  cause  being 

against  a  co-defendant.  '  '*'^'"''''°*  ''''  ''"^^  ^^^^ee  obtain  an  o;der  to  prolce 

documents  are  in  constant  use  in  Jheb^usines  of  tE ''""'"  ^^e  affid'avit  th^^  the 
for  the  purposes  of  his  business,  the  court  win  Vi  ^P°°,^"*' '*°'i  are  necessary 
business;  (Grane  v.  Cooper,  4  M  &  C  2fic!'  °''^?u  P''°^"*'*'°'»  «*  the  place  of 
produced  at  the  solicitor's 'office      (Qrtes.^^llUX'uVf  '"'^^^^^^^  ^^ 

deJrWrhl'Istroffite^The'^fn  '""^  '^"'"^'  ^* -»  ^«  enforced  under  th« 
that  purpose  will  give\tr"ctioItr"a?de:;s  tSEf""*""  '^'"«  ^adlt^ht  ft 
?h«  i*"*/"  '  i''  '^'''  «"d  *««"«  a  warrantwh  ;h  shoulrf  hr"'/"*^  documents  to  be 
^~.a.re..on.     The  direction  JsttreVtS^th^e-^fS^^^ 

an;\r;"ptrr:jfi:crg1?-  ''-  P-^"-  -  ^^  P-^-tion  in  the  master's  office. 

sb^^M;J:,rS:t^^;J2:;-^JJ^-tion  and  warrant,  the  latte^ 

of  he  affidavitand  the  production  of  the  documents  wh-f''  '"'.'"^'^^  ««  *«  *he  filing 
be  left  in  the  master's  office.     The  common  TrJ;-  ^'".^  ""^''"  ^'''^  P'^actice  mu"! 

decdee  th.e  the  order  .„  produce  in,:,™'  orde"-.fle.',r"  """"•  '"'  '"^'^'^J 
pan,  requiring  ,b,  produotiou  .h„°X™  i    4S  I  "?"  "P""  '«»  oertificate  .°  , 


-^«..^.  »  ceruncate  of  non-prodi'ction  must  hn  ^af»y      1,    '"'^  produc- 
(Hopkinsoa  v.  Leach.  3  Swan.'98 ;  Carfetr;!  sLit  14  Vef  IsSi')  "'it 
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order  nisi  thus  obtftincd  need  not  lio  endorsed  with  the  notice  under  Order  XIT., 
section  6,  when  served ;  nnd  if  the  defendant  appears  by  a  solicitor,  service  on  the  Ut- 
ter will  be  good  Mcrvicc.  (Ilobson  v.  Sherwood,  0  Uoav.  G3 ;  12  L.J.  N.  8.  Ch.  447; 
7  Jur.  687.)  The  prnctico  as  to  the  service  of  an  order  niii  for  non-production  in 
the  master's  office,  difftTs  in  these  particulars  from  the  practice  under  the  ••four  day 
order."  If  the  order  niii  be  disobeyed,  tlien  a  further  certificate  as  to  default  must 
be  procured  from  the  master  dated  on  the  day  of  the  motion,  oud  an  order  absolute 
and  attachment  will  be  granted. 

If  on  offidavit  bo  filed,  but  the  documents  be  not  deposited,  it  is  in  the  discretion 
of  the  master  to  erant  a  certificate.  (Flenna  ▼.  Dunn,  6  Mad,  840.)  And  if  the 
master  issues  an  irregulnr  certificate,  the  practice  is  to  move  to  disoharf^e  the  order 
niii,  and  to  take  the  certificate  oflF  the  files.  (Kemp  v.  Wade,  2  Keen  686.)  As  to 
production  in  master's  office,  see  also  Wormsley  v.  Sturt,  22  Bea.  898. 

The  principle  upon  which  production  will  bo  ordered  in  the  master's  office  is  the 
•ame  as  relates  to  production  under  the  •'  four  day  "  order ;  reference  may  therefore 
be  made  to  the  decisions  already  cited,  which  refer  to  this  practice. 

As  to  who  may  inspect.  The  order  must  bo  followed.  A  stranger  may  not ;  nor 
any  person  not  Htrictly  1»ithin  the  terms  of  the  order.  (Summerfield  v  Pritchard, 
17  Bea.  9  ;  17  Jur.  301.)  An  agent  may,  but  he  must  be  a  legal  agent,  or  b.  general 
agent,  and  not  an  agent  appointed  for  the  special  purposes  of  the  inspection. 
(Draper  V.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co.,  9  W.  R  117- 
6  Jur.  N.  8.  1239 ;  80  L.  J.  Ch.  95  ;  3  L.  T.  N.  S.  402  ;  on  Appeal,  9  W.  R.  215  \ 
30  L.  J.  Ch.  236 ;  7  Jur.  N.  S.  86.)  A  co-defendant  cannot  inspect.  ^ Hartley  v! 
Hartley,  1  Drew.  233  )  v  \  j    . 

The  information  derived  from  documents  produced  must  not  be  made  public,  nor 
•bould  it  be  communicated  to  persons  not  parties  to  the  suit.  (Williams  ▼.  The 
Prince  of  Wales  Insurance  Company,  23  Bea.  338 ;  3  Jur.  N.  S.  55 ;  Reynolds  t 
Godlee,  4  K.  &  J.  88 ;  Enthoven  v.  Cobb,  5  DeG.  &  Sm.  696  ;  on  Appeal,  2  HnOi.  m'. 
&  Gf.  632.) 


be 
18 


As  soon  as  the  purposes  of  discovery  are  answered,  the  documents  will 
ordered  to  be  re-delivered  to  the  producing  party.  (Dunn  v.  Dunn,  3  Drew.  17  • 
Jur.  1068  ;  on  appeal,  7  DeG.  M.  &  G.  207 ;  1  Jur.  N.  S.  122.)  ' 

A  defendant  cannot  obtain  an  order  for  the  production  of  documents  in  the  posses- 
sion of  his  co-defendant.  (Attorney-General  v.  Clapham,  10  Hare,  App.  Ixviii  • 
Burbidge  v.  Robinson.  2  M.  &  G.  244  ;  but  see  Wynne  v.  Humberstoo,  27  Heav! 
421 ;  6  Jur  N.  S.  6 ;  32  L.  T.  268,  306 ;  Hart  v.  Montifiore,  5  L.  T.  N.  S.  441.) 

Sec.  2. — The  affidavit  to  be  made  by  a  party  who  has 

Andavit  tobe,  i.i  ■,         i,         ,  •/        r        ^ 

madewhnre       1)6611  served  With  an  order  for  the  production  of  docu- 

party  refuses  to  i.  j        ^i  ,.  . 

produce.  ments  under  the  preceding  section  may  be  in  the  form  or 

the  effect  set  forth  in  schedule  K.,  hereunder  written,  (t) 


(t)  For  schedule  K.,  see  notes  to  the  preceding  section. 

™  Vaffld^^^     ^^^-  ^•— Any  exhibit  which,  according  to  the  present 
Tit,  upon  order,  practicc  of  the  court  might  have  been  proved  viva  voce 
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«e  th*  hearing  may  bo  proved  by  tho  affidavit  of  .  „U 
ne  a  ,ho  „„„ld  have  been  competent  to  provo  tholt 

tut';;''' " "-'''  "*""« "- '«"-  "•"f-  tT.: 

p."rrs  srirjj^r  "stat  T:'?,r°'  -i"^""  «■•  -«"  -"  »•  p- 

O'Hara,  6  U.  C.  C.  P.  259.)  ^       evidence  as  the  memorial  itself.     (Lynch  7. 

~«""BoX.^fo?i'l7'J5''"=  '"""S"  »«'  -«oned  in  .he  pleading,.  (Wll- 

bound,  to  prove  its  ezecntion.    (Cbisholm  »  sl,il,w  ?  n  ^  °?"'°«  P^-i^Cion  i,  net 
Pearcev.  Hooper,  8  Tannt.  6of  t^'rZlt^:i;'Sri^Si''S;^f^- ''''■.  .nd 

,^.^r.rS;K^^^^^^^^^  recent  O^le..  o,  ,0t. 

..rf  ~c«  and  not  by  affidavit      (MckoZrv    n  »S«'  "5''"'  «■"«  ^o  proted 
r/^;  '*? ?-\  *""«  "«  "idenoe'belng  oCed  anS!  '.h'".''-^-  V'""'  ^O'k  Feb- 

Stti':i'.2er^SdttsS''or*t,|"?«^^^^ 

".e  document  to  beVt  i>n/b'„farrpLEL&«.t'fee'?d» 
,^B,«eror  court  pro„u,„.ed  on  the  28t.  .pH,.  1802.  i.i.  pro,idI  „  M- 

BEADINtt  DEPOSITIONS  IN  OTHEK  CAUSES 
to  u.e  .uci.  depositione  .pin  oit^irZ^lV^^Z:^  St'ZXl^!  ^"^''^ 
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IZ    1^  \    '  ^u^®  «   I^ngood,  1  Atk.  2  04;    Humphreys  v.  Penfam,  1  M.  &  C. 

S'w5?f ''"^'*f  VT''!.'  K^'"^  ?^->  ^^«  ^''°*  t^*»  tl^^  Pl»i°t'ff  i°  the  second 
Tn^^t-  cc-defendant  m  the  first  suit,  will  not  prevent  the  court  from  allowing  the 
depositions  of  the  witnesses  in  the  first  suit  to  be  read,  if  the  party  against  whom 
they  are  to  be  read  had  an  opportunity  of  cross-examining  the  witnesses  (Nevil  v. 
Johnson,  2  Vern  447;  Askew  v.  Poulterers'  Company,  2  Ves.  Sen.  89.)  It  is  not 
necessary  that  the  witnesses  whose  depositions  are  to  be  used  should  be  dead  ;  (City 
of  London  v.  Perkins,  3  Bro.  P.  C.  602  ;)  but  see  Carrington  v.  Cornock,  2  Sim.  567 
It  18  necessary  says  Darnell,  m  his  Chan.  Pv.,  3rd  ed.,  p.  697,  "  That  to  entitle  a 
party  to  read  the  depositions  taken  in  another  cause,  that  the  person  against  whom 
they  are  oflFered  in  evidence,  or  the  person  under  whom  he  claims,  should  have  been 
.■\  party  to  sucn  other  cause."    (Coke  v.  Fountain,  1  Vern.  413.) 

Sec.  4.-— Causes  may  be  brought  to  a  hearing  upon 
evidence  adduced  upon  affidavit,  by  consent  of  parties ; 
and,  when  the  evidence  in  a  cause  has  been  taken  orally, 
affidavits  of  particular  witnesses,  or  affidavits  as  to  par- 
ticular facts  or  circumstances,  may  be  used  by  consent, 
or  by  leave) of  the  court;  and  such  consent  to  hear  the 
cause  upon  affidavit  evidence,  or  to  admit  the  affidavits 
of  particular  witnesses,  or  affidavits  as  to  particular  facts 
and  circumstances,  may  be  given  on  behalf  of  married 
women,  or  infants,  or  other  persons  under  disability, 
with  the  approbation  of  the  court.  {1} 


Causes  may  be 
brought  to  a 
hearing  upon 
affidavit  evi- 
dence, by  consent, 

and  when  the 
evidence  has  been 
taken  orally,  par- 
ticular facts,  &o., 
may  be  proved 
by  affidavit,  by 
consent  of  parties, 
or  by  order  of  the 
court. 

Infanta,  &c, 
bound  by  such 
consent,  with  the 
approbation  of 
the  court. 


(0  This  section  ia  qualified  in  its  application  by  Orders  II.  and  III.  of  the  Orders  of 
court  promulgated  on  the  10th  day  of  January,  1863.     These  orders  are  as  fol- 

"  HEARINGS. 

II.  Causes  are  to  be  heard  at  the  same  time  that  the  witnesses  are  examined  upon 
the  close  of  such  examination.  No  evidence  to  be  used  on  the  hearing  of  a  cause 
18  to  be  taken  before  any  examiner  or  oflBcer  of  the  court,  unless  by  the  order  first 
naa  of  the  court  or  a  judge  thereof,  upoa  special  grounds  adduced  for  that  purpose. 

III.  When  the  examination  of  witnesses  before  a  judge  is  to  be  had  in  any  town 
or  place,  other  than  that  in  which  the  pleadings  in  the  cause  are  filed,  it  shall  be 
the  duty  of  the  party  setting  down  the  cause  for  such  examination,  to  deliver  to  the 
registrar  or  deputy  registrar  with  whom  the  pleadings  are  tiled,  a  sufficient  time 
betore  the  day  fixed  for  such  examination,  a  praecipe  requiring  him  to  transmit  to 
the  registrar  or  deputy-registrar,  at  the  place  where  such  examination  of  witnesses 
18  to  be  had,  the  pleadings  in  the  cause  ;  and  at  the  same  time  to  deposit  with  him 
a  sufficient  sum  to  cover  the  expense  of  transmitting  and  re-transmitting  such 
pleadings,  and  thereupon  it  shall  be  the  duty  of  such  registrar  or  deputy-regiatrar 
lorthwith  to  transmit  the  pleadings  accordingly.  r    ^      o 

The  fee  payable  to  the  deputy-registrars  for  setting  down  causes  under  the  fore- 
going order  is  to  be  two  —  — '  -  " 
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thereof,  ia  to  he  Buhif^r^i/     ,  ''^  ^^^  /^eanW  da,,,,  t^'be'Si^- 

»/,      tu  ue  suDject  to  oral  cross-examinnf;n»  i.  r      fu'''"»  '•"«"«  of 
the  court  or  a  denutv  mo.f.  examination  before  S*  '««'».m.y 

wi  a  uepucj-master,  or  an  exAmina^  «      •  i,   {^^w^exam. 
appointed  for  that  purpose  in  th/«!n,  specially  !-«<». 

evidence  given  by  him  ^H '      If  ^'  °'^''°'"  ^«  ^f  ti»e 
him  orally     and  ^'"l '".^^^  ^^^^^^^  had  been  given  by 
"^  oraijj ,   and  such  witness  is  to  atton.1   \.  7-         r 
court,  or  deputy-master  nr  «.      •  ^'^^^^^  ^^^ 

be,  upon  being  served  ''.K  ""'''  ^'  *^«  «^««  ^^7 

such  oross-examinarn  a^d  rVetlm?^^  ^"^^'^"^ 
paid  by  the  parties  respectivelyT  t""  "'  ''  '^ 
the  witness  to  be  cross  pLn,/'  manner  as  if 

party  cross  J^rg,:""    t'^K  ''f  "^^"^"  ^^  *^^ 
the  cause  of  suchnaftip?  ^'  ^"'"^^^  '^'^^  in 

think  fit  to  zt  :c:i::'^'''^  "^^-  *^^  -rt 


W  Engliah  act  16  &  16  Vic.,  ch.  86,  sec.  38 
The  ohliflPoHnn  *» J        ..  V 


'  "^«*ield  V.  Cobbett,  12  Bea.  91.)  ^'  ^^^''  on  Appeal,  2 

Nor  can  a  witness  reauir<»  the  « 

2,,.j  tie  general  p„p„«.  of  ,Le  suit.    pC'cttt  t"  st^lft'"  ^^.P™- 
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and  parties  may  be  examined  before  any  examiner  of  this  court  in  those  oo^nttes 
in  which  there  may  be  no  depufy-ipaater,  until  the  appointment  of  a  deput7-^UL8tec 
in  any  such  county."  *^ 

And  the  Ordpr  promulgated  on  April  6th,  1867,  which  is  as  fellows:  "Whereas 
it  is  absolutely  necessary  for  the  proper  deppatch  of  business  in  this  court, 
that  the  change  hereinafter  provided  be  made  in  the  p»  t^ctice  as  regards 
the  exapiinatioii  of  witnesses  and  parties  ;  it  is  therefore  ordered  that  all  examin- 
tions,  out  of  examination  term,  of  parties  or  witnesses,  whether  in  a  suit  or 
in  any  matter  or  otherwise,  be  taken  until  further  order  before  a  deputy-master,  or 
before  a  special  ejcaminer  appointed  for  that  purpose,  unless  the  court  or  a  jqdgf 
thereof  m  chambers  shall  otherwise  order  upon  application  to  be  made  for  that  pur- 
pose,  which  may  be  ex  parte,  but  must  be  supported  by  aflSdaTits  setting  forth  the 
special  grounds  on  which  it  is  made." 

These  orders  ar^  however,  qualified  by  Orders  II.  and  III.,  of  Orders  of  10th 
January,  1863.    For  these  orders  see  note  to  preceding  section. 

Any  party  desiring  to  cross-examine  a  witness  who  ^^^  ^ 
has  made  an  affidavit  in  any  cause,  intended  to  be  wsec?  *•<»»"' notice  of 

,   ,7      ,  .  ,  ^    .         *^     .  „  such oros8-ex»ni- 

at  the  hearing  thereof;  :s  to  give  forty-eight  hours'  no-*°*"°'»' 
tice  to  the  party  on  whose  behtlf  such  affidavit  has  been 
filed,  or  to  the  party  intending  to  use  the  same,  of  the 
time  and  place  of  such  intended  cross-examination,  iqi 
order  that  such  party  may,  if  he  think  fit,  be  present 
thereat. 

The  re-examination  of  any  such  witness  is  to  follow  JS^  JTfonw  to. 
immediately  upon  the  cross-examination,  tvnd  is  not;  to  ^^^.^iJ^^l. 
be  delayed  to  any  future  time,  (n) 


cco8>exiuiuDar 
tipn. 


(n)  As  to  evidence  to.  be  lised  at  the  hearing,  the  following  points  may  be  noticed: 
where  evidence  taken  in  Chancery  is  required  to  be  used  in  jinother  court,  the 
proper  course  is  to  move  on  notice  for  an  order  for  the  purpose,  and  if  the  order  be 
granted  an  officer  of  the  Court  of  Chancery  is  sent  to  the  other  court  with  the  de- 
positions, retaining  them  in  his  possession,  and  merely  allowing  the  other  court  the 
use  of  them.     (Thompson  v.  Ward,  6  y.  C.  L.  J.  41.) 

Where  a  bill  chj^rged  a  defendant  with  notice,  the  plaintiff  was  allowed  to  give 
evidence  of  conversations  in  which  notice  was  given  to  the  defendant,  though  the 
bill  did  not  mention  the  conversations:  the  fact  of  notice,  and  not  any  particular 
conversation  being  the  point  in  issue.  (Barnhart  v.  Patterson,  1  Grant's  Chan. 
Eep.  459.) 

Where  the  evidence  was  not  sufficiently  clear  to  entitle  the  plaintiff  to  a  decree, 
but  was  such  ^s  rendered  his  equity  probable,  the  court  gave  him  the  option  of  an 
issue  at  law  or  to  have  his  biU  dismissed  without  costs.  (Carfrae  v.  Vanbuskirk.  1 
Grant,  639.)  ^  ' 


I 


Wbeathe 
IS  necessary 
directed;  (] 
1  Grant,  93 
158;)  or  th 
proof.  (At( 
omitted  to  g 
sight,  the  ca 
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i.  "5."  .%'  S:'c  ''."/I'll'?/"'  ""■'"•Mr  l»v.  ■..tte.i  ta  Ih.  d„l  of  wh.,h  •» 

however,  the  amendment  is  h^„^^-^'  i^j^'s^^olm  ▼•  Sheldon,  2  Grant  17S  .x    V 
.0  t^pL'':teSc^^^^^^  ^«  -^  a.  iU  -eaHn,,.  doe,„ot  „,er 

»»,  the  affidavit  is  required  as  of  necessitv  fn^  n^   ^^"'^^  *°  product,"  inasmuoh 

The  oaoao  havine  been  snf  fin«,^  * 
ev  dence  is  immediately  proceeded  wUh      Thl     ^'!"°^'  ""^'^^  ^t  the  close  of  the 

^^aQoto^^eridenceifltobeadmUted:   ""^  ""  ''^*''  ^'^  ''^  *'"«  in"arrpoiate; 


■  ruf 
1(1 


IP 


if! 
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It  seems,  however,  to  be  generally  conceded,  that  an  exhibit  may  be  proved  on  the 
hearing  upon  bill  and  answer.  (Chalk  v.  Raine,  13  Jur.  981 ;  following  Rowland  v. 
Sturgis,  2  Hare  520;  Neville  v.  Fitzgerald,  2  Dru.  &  War.  530;  and  over-ruline 
Jcaes  T.  Griffith,  14  Sim.  262.) 


A  party  may  support  his  case  :- 
2ndly,  by  documentary  evidence  ; 
affidavit. 


-1st,  b"  evidence  contained  in  the  pleadings  ; 
3rdly,    by  evidence  of  witnesses  ;  and  4thly,  by 


XXI.  No  written  interrogatories  for  the  examination 


As  to  admissions  on  the  record.  The  plaintiif  cannot  read  his  bill  in  support  of 
his  case  unless  where  it  is  corroborated  by  the  answer;  thus  if  the  plaintiflF  states 
an  indenture  in  his  bill,  and  the  defendant  in  his  answer  admits  it  to  have  been 
properly  executed,  and  to  be  of  the  tenor  and  effect  set  forth  in  the  bill ;  in  such  a 
caee  the  plaintiff  having  read  the  admission  in  the  answer,  can  read  his  bill  to  shew 
,the  extent  of  the  admission  made  by  the  defendant. 

Wfiere  a  bill  has  been  taken  pro  eonfesso  it  may  be  read  in  evidence  against  the 
defendant  against  whom  it  has  been  taken  pro  eonfesso. 

No  proof  can  be  admitted  of  any  matter  which  is  not  noticed  in  the  pleadings  • 
(Whaley  v.  Norton,  1  Vern.  483 ;  Gordon  v.  Gordon,  3  Sw.  472  ;  Clarke  v.  Turton' 

11  Ves.  240;  Williams  v.  Llewellyn,  2  7.  &  J.  68;  Hall  v.  Maltby,  6  Pri.  240,  259- 
Montesquieu  v.  Sandys,  18'Ves.  302  ;  Powys  v.  Mansfield,  6  Sim.  565;)  these  cases 
support  the  proposition  that  every  fact  must  be  introduced  into  the  bill  which  the 
plaintiff  intends  to  prove,  and  the  same  rule  applies  to  answers.     (Smith  v   Clarke 

12  Ves.  477.)  ' 

INTERROGATORIES  FOR  THE  EXAMINATION  OF  PARTIES 

AND  WITNESSES. 

No  written  inter- 
rogatories for  the 

PMae°OTwit-°^  <^f  either  parties  or  witnesses,  either  before  or  after  de- 
cree, are  to  be  filed,  except  by  leave  of  the  court.  Ex- 
aminations are  to  be  viva  voce,  and  may  be  conducted 
either  by  the  parties  or  by  their  solicitors  or  counsel. 

EXAMINATION  OF  PARTIES. 
Any  party  to  a       XXII.    Any  party  to  a  suit  maybe  examined  as  a 

auit  may  be  ex-         .,  v.      xi_  .  ■<  .  . 

aminedaiwe     witness  Dy  the  party  adverse  in  point  of  interest,  with- 

xnuarwt  nf  any  •    i  i         n  i 

party «rft«r«w.  out  any  special  order  for  that  purpose:  and  may  be  com- 
pelled  to  i  otend  and  testify  in  the  same  manner,  upon 
the  same  terms,  and  subject  to  the  same  rules  of  exam- 
ination, as  any  other  witness,  except  as  hereinafter  pro- 
vided. And  any  person  for  whose  immediate  benefit  a 
suit  is  prosecuted,  or  defended,  is  to  be  regarded  as  a 
party,  for  the  purpose  of  this  order.  Provided  always, 
that  when  it  appears  upon  the  hearing  that  any  party 


examined 
examining 
on  behalf 
inant,  but 
stance  of  i 


(o)  A  part' 
entitled  to  cai 
the  better  to  ( 

Sec.  2.- 
witness  as  '. 
behalf  eithe 
points  as  to 
terested.     j 
under  simih 
defendant, 
interest  has 
dence  is  not 
party,  or  of 
at  the  hearii 
thereby;  but 
court  from  m 
party  examine 


(P)  By  the  Ore 
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eramined  under  this  order  is  m.-f.j  •    •  . 

examining  party  the  evM.  ?  '"  ""*"«'  "'"»  'he 

on  behalf  of  eUherthe        "•'"  '"'''"  '^  »»'  ">  •>»  «»ed 

i»ant,  hut  may  ht^  st:  rorrfheT^  °'  "■«  ^^*"'- 

«'anoe  of  any  party  affected  thereby!  w""^  "'  ""^ '"  - 

witne";  fsTfrefofor?  '''^""'''?'  "^^  ••«  ^»»»ed  aa  a 

behalf  either  of  thrinTff"''"  '"'  ""'' P»pose,  on  ^^^JS^"- 

c*   ui  •'fle  plaintiff,  or  of  n  nn  ,^^4^      j  ™ay  be  examin. 

pomts  as  to  which  the  partV  to  be  e w    /™''  ''f''<^'^'^- 
terested.     And  any  ./,■',.  "^  "^a'n'ned  is  not  in- 

™der  similar  oircumi„lf'rf„"^^.'';.;»«"i-d4?LSa«^^^^^^ 
defendant.  Proyided,  that  where  anytr!'  "•'  ""^  "fr-^S.^fi,. 
'"terest  has  been  examined  under  thl!f  "l^  ^^  ' 

Jence  is  not  to  be  used  on  behalf  e  the     ft"'  ""^  '''■"}•  "'»'"•*■. 
party,  or  of  the  party  examined  T,         *''"^»'»i''i''gS«"»Tr 
«t  the  hearing  at  the  TnsTr  '   ,    ""^  ^'  ''^"*  ontJ'Sr " 
'"-by ,  hut  tch  tm  n     „:  it  nTt V^"  "f  "'^'^ 
court  from  making  »  decree  2h!  "°' '"  ^"'"^''^o  'ho 
party  examined,  (p)  '  "*^"'  ^"^  "'  ^S^-st  the 


(P)  By  the  Orders  of  ths  9fi»i,  *     .,   ,  '  ' " 

"  Anj  party  defendT,nt  mn     i,  * 
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Where  a  defendant  is  examined  under  order — ^whioh,  however,  is  not  now  ttfioM- 
sary — by  a  co-defendant,  and  the  plaintiff  and  other  oo-defendanta  cross-examine 
him,  he  is  thereby  made  a  good  witness  in  the  cause  against  the  parties  so  cross- 
examining.    (Qrimahawv.  Parkes,  6  U.  C.  L.  J.  142.) 

Where  a  plaintiff  examines  a  defendant  whose  interest  in  the  suit  is  such  that  a 
decree  for  the  plaintiff  must  necessarily  operate  for  the  benefit  of  such  defendant, 
such  examination  does  not  disentitle  the  plaintiff  to  relief  against  the  other  defend- 
ants. (McLellan  v.  Maitland,  1  Grant,  268.)  This  is  a  decision  prior  to  the  pas- 
sing of  this  order. 

It  would  seem  that  where  a  defendant  (though  he  has  parted  with  all  interest  in 
the  property  in  question  to  a  co-defendant)  is  interested  in  upholding  the  title  of 
such  co-defendant  as  being  derived  from  himself,  ho  will  not  be  a  competent  witness 
on  behalf  of  such  co-defendant.     (McDonald  v.  Jarvis,  6  Grant's  Chan.  R.  568.) 


Any  party  exom- 


Sec.  3. — Evidence  taken  under  the  first  section  of 
idet^onhlrownthis  Order  may  be  rebutted  by  adverse  testimony;  and 

behalf  as  to  any 


point  tolfhich  he  any  party  examined  as  therein  provided,  maybe  fur- 
"  ^^^  **"™"ther  exainined,  on  his  own  behalf,  in  relation  to  any 
matter  respecting  which  he  has  been  examined  in  chief. 


ined  in  obie£ 


And  any  party       And  whorc  onc  of  sovcral  plaintiffs  or  defendants,  who 

united  in  interest  ,    ,  .       ,   .       .  j.    i_  i. 

with  the  party    are  loint  contractors,  or  united  m  interest,  nave  been  so 

examined  may  "  it-      •«•  j    i»      j  •      j  • 

Rive  evidence  in  examined,  anv  other  plaintiff  or  defendant,  so  united  in 


like  manner. 


interest,  may  also  be  examined  on  his  own  behalf,  or 
on  behalf  of  those  united  with  him  in  interest,  to  the 
same  extent  as  the  party  actually  examined.  Provided 
«amt'atio°nwm  nevertheless,  that  such  explanatory  examination  must 
Mtion\n\wer''be  proceeded  with  immediately  after  the  examination  in 
chief,  and  not  at  any  future  period,  except  by  leave  of 
the  court. 


A  party  under 
examination  may 
be  ordered  to  pro- 
duce deeds,  &c., 
in  his  possession 
relevant  to  the 
matter  in  ques- 
tion. 


OtSem  of  deputy 
master,  &e.,  sub- 
ject to  appeal. 


Sec.  4. — Any  party  to  the  record  who  admits,  upon 
his  examination,  that  he  has  in  his  custody  or  power 
any  deeds,  papers,  writings,  or  documents  relating  to 
the  matters  in  question  in  the  cause,  is  to  produce  the 
same  for  the  inspection  of  the  party  examining  him, 
upon  the  order  of  the  court,  or  of  the  deputy-master, 
examiner,  as  the  case  may  be,  before  whom  he  is 


or 


examined,  and  for  that  purpose  a  reasonable  time  is  to 
be  allowed.    Either  party  may  appeal  from  the  order 
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'*•>  A«i»  vn.j  — 

such  deputy-masterrw  Mam,-!""'""'  '"*  thereupon  »».««t.t. 
the  CO,.,  of  such  I^peal  1  ;f  "'"*'*■' '''»«°";  »<i 

-tion,  ,•„  .dduio„^:'Lrie:':etr/''\n^"'-S3t' 

■»ay  be  entitled,  „ay  apply  to  the  coTrf  ^  '°  """''  heSSSf  *"• 

either  to  have  the  bill  ,ake„  J/w    '  ''^°"  ""'"™' 

d.n.i,eed  according  to  circ„ra  cf 'Tid'tr  '"'  "F'"";-^ 

"ponsuch  plication,  may,  if  it  Sr     .      <""«•«.  S«T4"S'^ 

'hat  the  bill  be  taken  vro  w     ^'"'',^''  ""-^er  either  """""•i 

»ed,  a,  the  ca,e  mayC-  :&"' f"' '*  •>«  <«™- 

stances  of  the  case  such  '„.!.  "'  '^"'"'  *«  ">•<'"«>>- 

tently  with  the  riSt   of  oth!"  ""•'""  ^'  """>»  oonsis.„.^,„«^ 

*e  court  u,ay„akri:t''aTr,r  ''r""'  ^^^•''^^"^ 


«  si 


.    (?)  ^here  a  defendant  out  nft»,»-     •  ^.  "        ^     ^ — ' — ""     '       — 

order,  (but  not  othermseTthl  .  *'''?*'""»'  of  thisy.7..,p„. 
'"ose  against  who.  iHs^Xt  n''r''r '  ""^^^ 
dence  so  taken,  as  well  that  given  in"  h,  '""™  '"-S^'ft'.^, 
explanation.  ^     "  '"  "'"^'i  as  that  in  Sr";~g  p«i°i 

SKC.^^_Anypartyp,aintiff  examined  under  the  first 
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DISMISSAL  OF  BILL. 
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section  of  this  order  may  be  so  examined  at  any  time 
after  answer ;  and  any  party  defendant  may  be  examin- 
ed at  any  time  after  answer,  or  after  the  time  for 
answering  has  expired,  as  the  case  may  be ;  and  such 
examination  may  be  had  without  reference  to  the  exami- 
nation terms  hereinafter  established. 

EXAMINATION  OF  WITNESSES. 

XXIII.  [Abrogated  and  discharged  by  order  of  court, 
dated  the  23rd  day  of  December,  1857.]  (r) 


(r)  This  order  is  abrogated  and  discharged  by  Order  IL  of  the  Orders  promalgated 
on  the  23rd  December,  1857 ;  and  the  notes  upon  the  subject  -will  be  found  appended 
to  those  orders,  infra. 

i 
DISMISSAL  OF  THE  BILL  FOR  WANT  OF  PROSECUTION. 

XXIV.  Any  defendant  (s)  may  move  the  court,  upon 
move  to^di^us,  notice,  (t)  that  the  bill  may  be  dismissed  with  costs,  (u) 

in  certain  cases,    n  i.     e  ,•  it  , 

tor  want  oi  prosecution,  and  the  court  may  order  the 
same  accordingly  in  the  following  cases,  viz. : — 


(a)  English  Consolidated  Order,  No.  XXXIIL,  Rule  10. 

A  defendant  who  has  taken  the  benefit  of  the  Insolvent  Act  may  move  to  dismiss  with 
costs.  (Lever  or  Levi  v.  Heritage,  26  Bea.  560 ;  6  Jur.  N.  S.  216 ;  but  see  Blanshard 
V.  Drew,  10  Sim.  240;  Kemball  v  Walduck,  18  Jur.  69;)  scms,  where  the  defen- 
dant IS  in  contempt.  (Anon.  15  Ves.  174.)  Nor  does  the  ojnissiou  to  give  notice 
of  the  filing  of  the  answer  deprive  him  of  the  right.  (Jones  v.  Jones,  3  W.  R.  638.) 
A  bill  cannot  be  dismissed  for  want  of  prosecution  after  decree ;  (Bluck  v.  Colnaghi 
9  Sim.  411,  and  see  note ;)  or  pending  a  reference  as  to  title ;  (Gregory  v.  Spencer,' 
11  Bea.  143 ;   Collins  v.  Greaves,  5  Hare,  506 ;)  or  pending  an  order  to  stay  pro- 


ceedings ;    (Futvoyo  v.  Kennard,  2  Gif.  583  ;  9  W. 
pending  a  demurrer,     (Anon.  2  Ves.  Jun.  287.) 


R.  297  ;  8  L.  T.  N.  S.  687 ;)  or 


It  is  not  enough  for  the  plaintiff  to  shew  in  answer  to  a  motion  by  one  of  several 
defendants,  that  he  has  not  got  in  the  answers  of  the  other  defendants  ;  he  must 
shew  that  he  has  used  due  diligence  to  get  them  in.  (Earl  of  Mornington  v.  Smith, 
9  Bea.  251 ;  Baldwin  v.  Damer,  11  Jur.  723  ;  Stinton  v.  Taylor,  4  Hare,  608.)  But 
a  motion  to  dismiss  by  one  defendant  who  had  put  in  his  answer  so  long  before  as  to 
be  entitled  to  move,  but  whose  co-defendant  appearing  by  the  same  solicitor  had  not 
done  so,  was  refused  with  costs.     (Winthrop  v.  Murray,  7  Hare,  150.) 

The  plaintiff  should  acquaint  the  defendants  who  are  in  a  position  to  move  to  dis- 
miss, that  the  answers  of  the  other  defendants  had  not  been  got  in,  if  such  is  the 
case.     (Adair  v.  Barrington,  2  W.  R.  361.) 
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The  certificate  of  the  rpmstKo^  ««  j 
th^t  an  nffi  (^'•°"P«««»  ▼•  Buchanan,  3  Grant  652/^1^  r^i**""  P'-oceedings  have 

Uiing  of  the  answer  has  been  duly  served.     (K^y  v  Sa^sln  oi  V^^i""''''^  "^  '1^« 
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•onal  notice  of  the  motion  to  aismisB.  ap  order  to  diamiat  for  want  of  proMQvtion 
w«iM.«charged  on  the  plaintiff  undertaking  to  speed  tbc  cuHae,  and  paying  the  ooats 
Cham  Rep  a5°  '*'         *''"'''"■  **^  *^«'""wJ-     {Campbell  v.  ferriS,  Grant" 

(u)  Ab  to  the  costs  included  under  the  costs  of  a  bijl  dismissed  with  coats  for 
wnnt  of  prosecution   see  Finden  v.  Stephens,  11  Jur.  898;  on  appeal  12  Jur.  819- 

a"o8""  Ur&i.^;  f ?o. K.  it  ""■ '" ' """""°"  '•  ^"'••"-  ^ '"■  »• 

o^n  '  V  'here  the  dismissal  will  be  without  eo»(»  see  Blanshard  v.  Drew,  10  81m. 
240 ;  Knox  v.  Brown,  2  Bro.  C.  C.  186  ;  Kemball  y.  Walduck.  18  Jur.  69  ;  but  see 
contra.  Lever  or  Levi  v.  Heritage,  26  Bea.  660 ;  Haddon  v.  Pegler,  6  Jur.  N.  S.  1123! 

?i!L?;^  ^:  ^/ '  /^"n"  ^'  ^'**^"'  ^^  L-  J-  Chnn.  557  ;  s  c,  5  W.  R.  666.  Ld 
oases  there  cited.  In  Broughton  t.  Lashmar,  5  M.  &  Cr.  136,  the  plaintiff  was 
allowed  to  dismiss  a  bill  filed  under  a  raUtakc,  under  which  both  he  and  the  defend- 
ants had  laboured,  without  coals. 

Where  a  bill  has  been  dismissed  with  coatt  as  against  some  of  the  defendants  for 
??•  .^fiL^T*""*"'"'  '*  ?^  "°  '°°«"  competent  to  the  plaintiff  to  move  to  dismiss  his 
bUl  wUhout  coatt  as  against  t^e  the  rest     (Troward  t.  Attwood,  27  Bea.  86.) 

(1.)  If  the  plaintiff,  not  having  obtained  an  order  to 
enlarge  the  time,  does  not  obtain  and  serve  an 
order  for  leave  to  amend  the  bill,  {v)  or  does 
not  file  the  replication,  [w)  or  set  down  the  cause 
to  be  heard  on  bill  and  answer,  within  one  month 
after  the  answer,  or  the  last  of  the  answers  has 
been  filed  ;  {x)  or 


(v)  A  motion  to  dismiss  pending  an  order  giving  leave  to  amend  is  irregular 
(Emerson  v.  Emerson,  12  Jur.  978.)  But  the  same  rule  does  not  apply  where  the 
order  was  that  in  default  of  amendment  the  bill  sbould,  ipao  facto,  stand  dismissed. 
(Dobede  V.  Edwards,  11  Sim.  4o4.)  And  an  order  to  amend  obtained,  but  not  aerved, 
before  the  notice  of  naotion  to  dismiss  is  a  nullity,  and  therefore  no  answer  to  the 
motion;  (Jones  v  Charlemont,  12  Jur.  889  ;)  aecua  if  served,  but  the  plaintiff  must 
in  that  case  pay  the  costs  i  Waller  v.  Pedlington,  4  Beav.  125 ;  Lester  v.  Archdale, 
9  Beav.  156 ;  Fmalay  v.  Lawrance,  11  Jur.  705.) 

(jr)  When  after  notice  the  plaintiff  files  a  replication,  the  court  will  only  order 
that  the  plaintiff  pay  the  costs  of  the  motion.  (Corry  v.  Curlewia,  8  Beav.  606  ) 
But  the  defendant  may  bring  his  motion  on  for  the  costs,  and  such  costs  ought  to  be 
tffzed costs.  (Hughes  v.  Lewis,  Johns.  696  ;  s.  c,  6  Jur.  N.  S  442-  8  W  R  292- 
29  L.  J.  Ch.  424  ;  2  L.  T.  N.  S.  693  ;  following  Atty.  Genl.  v.  Cooper,  9  Sim."  379.) 

(«)  As  to  the  meaning  of  these  words  see  Arnold  v.  Arnold,  1  Phil.  805  ;  Dalton 
T.  Hayter,  7  Beav.  586;  Formanv.  Gray,  9  Beav.  196,  200;  and  Sprye  v.  Reynelk  10 
Beav.  351 ;  Buncombe  v.  Lewis,  10  Beav.  273 ;  Stinton  v.  Taylor,  4  Hare,  608.  It  is 
now  detenmned  that  the  term  "last  answer"  in  this  eectioo  me^^ns  the  last  ^inswer 
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has  been  filed,  and  the  defendant  has  not 
obtained  or  applied  for  time  to  answer. 

(2.)  Within  fourteen  days  after  the  refusal  of  an 
application  for  further  time,  in  cases  where  the 
defendant,  desiring  to  answer,  has  not  put  in  his 
answer  within  seven  days  after  service  of  the 
notice  of  tho  amendment  of  the  bill,  and  the 
application  for  further  time  has  been  refused. 

%.  (3.)  Within  fourteen  days  after  the  filing  of  the  an- 

swer, in  cases  where  the  defendant  has  put  in  an 
answer  to  the  amendments,  unless  the  plaintiff, 
wit}iin  such  fourteen  days,  has  obtained  leave  to 
re-amend  the  bill. 

(a)  English  Consolidated  Order  No.  XXXIII,  Rule  12. 
As  to  this  seotiou,  see  Brown  v.  Butter,  21  Beav.  615. 

Sec.  3. — In  every  other  case,  where  the  plaintiff  is  de- 
laying the  suit  unreasonably,  any  defendant  may  move 
the  court,  upon  notice,  that  the  bill  may  be  dismissed 
with  costs,  for  want  of  prosecution,  after  the  expiration 
of  one  month  from  the  time  of  filing  his  answer,  in  case 
the  plaintiff,  not  having  obtained  an  order  to  enlarge  the 
time,  does  not  obtain  and  serve  an  order  for  leave  to 
amend  the  bill,  or  does  not  file  the  replication,  or  set 
down  the  cause  to  bo  heard,  on  bill  and  answer,  within 
such  month ;  and,  upon  the  hearing  of  such  motion,  the 
court  is  to  make  such  order  for  the  dismissal  of  the  bill, 
or  for  the  expediting  of  the  suit,  or  as  to  the  costs,  as 
under  the  circumstances  of  the  case  may  seem  just. 

Sec.  4. — In  all  cases  where  a  person  or  party  obtains 
an  order  from  the  court,  or  from  a  master,  upon  condi- 
tion, and  fails  to  perform  or  comply  with  such  condition, 
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fepwSwat'to   ^^*  ^^^^  injunction  may  be  granted  upon  interloctttoty 
^m"**^*^*"^    Application,  in  like  manner  as  other  special  injunctions 
are  granted.  ■ 

(d)  English  act  1^  and  16  Vic,  ch.  86,  sec.  58. 

The  plaintiff  can  obtain  an  it^jnnction  immediately  on  the  filing  of  ihebill.  (Hainia 
V.  CoUett,  26  Bea.  225.  j 

As  to  iDJunctions  to  stay  proceedings  at  law  and  the  plaintiff's  right  thereto.  See 
Senior  v.  Pritchard,  16  Bea.  473  ;  Lovell  v.  Galloway,  17  Bea.  8 ;  "Fitzgerald  t. 
Bult,  9  Hare,  App.  Ixv. ;  Garle  v.  Robinson,  3  Jur.  N.  S.  683  ;  Magnay  v.  The  Mines 
Royal  Company,  3  Drew.  130 ;  24  L.  J,  Chan.  413  ;  Fox  v.  Hill,  2  DeG.  &  J.  363 ; 
82  L.  T.  280 ;  and  Harris  v.  Collett,  26  Bea.  222. 

An  nflSdavit  of  merits  must  be  made  in  support  of  the  application.  (MoUett  t. 
Enequist,  25  Bea.  609 ;  27  L.  J.  Chan.  815 ;  4  Jur.  N.  S.  1009 ;  31  L.  T.  279.)  In 
what  cases  granted  ex  parte.  See  Fisher  v.  Baldwin,  1  \V.  R.  484 ;  John  t.  John, 
1  L.  T.  N.  S.  885 ;  Zulueta  v.  Vinent,  15  Bea.  575. 

Under  the  "Common  Law  Procedure  Act,"  courts  of  law  have  power  to  grant  in- 
jnnctions  in  certain  cases.  (Sec.  cclxxxiii.,  Harrison's  Common  Law  Frotiedaie  Act, 
p.  460,  et  seq.  notes  and  cases  there  cited.) 

The  existence  of  this  jurisdiction,  however,  does  not  interfere  vnth  the  power  of  a 
court  of  equity  to  restrain  actions  at  law  upon  the  grounds  on  which  it  formerly 
acted  in  such  cases.  (Magnay  v.  The  Mines  Royal  Company,  24  L.  J.  Chan.  413; 
Croskey  v.  European  and  American  Steam  Shipping  Company,  1  J.  &  H.  108 ;  The 
British  Empire  Shipping  Company  v.  Somes,  26  L.  J.  Chan.  759  ;  8  K.  &  J.  433 ; 
Hodgson  v.  Duce,  4  W.  R.  576;  Walker  v.  Micklethwait,  1  Drew.  &  Sm.  49; 
Kingsford  v.  Swinford,  7  W.  R.  215;  Gompertz  v.  Pooley,  4  Drew.  448:  7  W.  R. 
276 ;  Evans  v.  Bremridge,  2  K.  &  J.  174,  181 ;  on  appeal  20  Jur.  811 ;  27  L.  T.  8; 
26  L.  J.  Chan.  334 ;  Terrell  v.  Higgs,  1  DoG.  &  J.  388,  390.) 

A  bill  will  not  lie  for  the  discovery  of  facts  which  the  plaintiff  in  equity  may  prove 
aliunde  in  his  defence  at  law.  And  where  several  persons  severally  liable  on  pro- 
missory note  or  bill  of  exchange,  are  jointly  sued  at  law  by  the  holder,  one  of  the 
defendants  in  the  execution  at  law,  cannot  obtain  discovery  against  the  plaintiff  at 
law,  and  the  other  defendants  aa  between  themselves,  not  being  litigating  parties, 
but  witnesses ;  a  bill  filed  for  this  purpose  is  demurrable.  (Hamilton  v.  Phipps,  7 
Grant's  Chan.  R.  483,  and  the  cases  there  cited.)  And  as  to  the  practice  with  re- 
ference to  injunctions  to  stay  proceedings.  (Fitzgerald  v.  Eult,  9  Hare,  App.  Ixv.; 
Lovell  V.  Galloway,  17  Bea.  1;  Senior  v.  Pritchard,  16  Bea.  478;  Mollett,  v.  Ene- 
quist, 4  Jur.  N.  S.  1009.) 

If,  however,  a  defendant  at  law  had  pleaded  equitable  pleas,  to  which  the  plaintiff 
had  replied,  and  he  then  filed  a  bill  for  an  injunction  setting  up  the  same  case  as  his 
derence  at  law,  the  injui.ction  will  be  refused.  (Farebrother  v.  Welchman,  3  Drew. 
122;  24  L.  J.  Chan.  410;  Protherov.  Phelps,  '>5  L.  J.  Chan.  105;  Terrell  v.  Higgs, 
tupra.)  The  mere  fact  of  an  equitable  defence  being  pleaded  at  law,  does  not  pre- 
vent a  bill  being  filed,  at  least  if  the  true  equitable  question  is  not  likely  to  be 
touched.  (Evans  v.  Bremridge,  26  L.  J.  Ch.  102 ;  26  L.  T.  164 ;  4  W.  R.  850;  2  K. 
&  J.  181;  Clarke  v.  Lawiie,  28  L.  T.  125,  Exchequer,) 

As  to  proceeding  in  law  and  equity  at  the  same  time,  see  Boyd  v.  Heinzelman,  1 
V.  &  B.  881 ;  Hole  v.  Pearse,  6  Hare,  408 ;  Williams  v.  Roberts,  8  Hare,  815.    As 
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See  .!«>  the  cMe.  oiled  „y,,  i„  „.,,  J. 
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ftt  Isw  where  the  case  in  equity  proceeds  upon  a  ground  equally  ayailable  at  lav  and 
in  equity.     (Haxrison  v.  Nettleship,  2  M.  &  K.  423.) 

This  principle  has  been  upheld  in  numerous  decisions  which  have  followed 
Harrison  v.  Nettleship;  ex gr.;   Davies  v.  Stainbank,  6  DeQ,  M.  &  G.  685;  Thomp- 
son V.  Derhnm,  Thompson  v.  Goodman,  1  Hare,  379,  880 ;   and  especially  since  the 
Common  Law  Procedure  Act  already  referred  to;    and  see  Farebrother  v.  Welchman 
cited  supra,  3  Drew.  122.     Neither  will  a  court  of  equity  restrain  execution  upon 
its  own  opinion  of  a  point  of  law  after  a  court  of  law  has  decided  it  in  favour  of  the 
demand.    If  a  party  has  not  efiFectually  availed  himself  of  a  defence  at  law,  or  a 
court  of  law  has  erroneously  decided  a  point  of  pure  law,  it  is  no  ground  for  equita- 
ble interference.     (Simpson  v.  Lord  Howden,  3  M.  &  C.  108.)    A  court  of  equity 
will  not  relieve  against  a  mistake  in  pleading.     In  Stephenson  v.  Wilson,  2  Vern. 
825,  the  defendant  at  law  by  mistake  pleaded  a  false  plea,  and  the  verdict  went  for 
the  plaintiff,  although  the  merits  were  not  triei,  yet  equity  would  not  relieve;  and 
again,  in  Blackhall  v.  Combs,  2  P.  W.  70,  it  was  held  that  the  court  would  not  re- 
lieve on  a  matter  purely  of  mispleading ;  and  in  Protheroe  v.  Forman,  2  Sw.  233,  it 
is  stated  that  Lord  Thurlow  was  very  tenacious  of  the  doctrine,  that  a  party  who 
had  had  an  opportunity  of  trial  at  law,  and  would  not  avail  himself  of  it,  could  not 
come  to  a  court  of  equity  for  relief.  The  court  is  very  tender  how  they  help  a  defen- 
dant after  a  trial  at  law  in  ^  matter  where  such  defendant  had  an  opportunity  to 
defend  himself     Still  such  cases  there  are  in  which  equity  will  relieve  after  a  ver- 
dict in  a  matter  where  the  defendant  at  law  might  properly  have  defended  himself. 
(Protheroe  v.  Forman,  2  Sw.  232.)    See  also  Field  v.  Beaumont,  1  Sw.  204 ;  Hol- 
worthy  V.  Mortlock,   1  Cox,  141 ;    Stevens  v.  Praed,  2  Ves.  Jun.  519 ;    Bateman  v. 
Willoe,  1  S.  &  L.  201 ;  Ware  v.  Horwood,  14  Ves.  31 ;  Dunn  v.  Cox,  11  Hare,  61 ;  as 
cases  where  a  court  of  equity  will  not  "relieve  against  a  mistake  in  pleading,  or  in 
the  conduct  of  a  cause  at  law. 

That  a  court  of  equity  will  sometimes  relieve  after  verdict,  although  a  defence 
might  have  been  made  at  law,  but  has  been  omitted  without  anj/  laches  on  the  part 
of  the  defendant,  is  clear;  see  Protheroe  v.  Forman,  cited  supra;  and  Hankey  v. 
Vernon.  2  Cox,  12;  where  an  injunction  was  granted.  In  this  case  tha  defendant 
failed  in  proving  a  material  fact  at  law,  of  which  he  afterwards  obtained  a  discovery 
from  the  adverse  party  in  equity.  He  would  not  have  been  permitted  to  prove  the 
fact,  however,  by  any  other  witnesses  whom  he  could  have  examined  at  law. 

Where  an  injunction  is  granted  staying  execution  on  a  verdict  or  an  award,  it  is 
on  the  terms  of  paying  the  amount  into  court.     (Clarke  v.  Manners,  2  U.  C.  Jur.  4.) 

After  a  decree  or  an  order  obtained  for  administration  which  is  in  effect  a  judg- 
ment for  the  benefit  of  all  the  creditors,  all  proceedings  at  law  by  any  of  them  will 
be  restrained. 

The  principle  und^r  which  the  court  acts  is  clearly  laid  down  in  Drewry  v.  Thacker, 
8  Sw.  641.  "It  nas  indeed  been  long  settled  that  when  this  court  has  taken  into 
its  hands  the  administration  of  assets,  it  will  stay  proceedings  against  them  at  law." 
(Morrice  v.  The  Bank  of  England,  Ca.  t.,  Talbot,  217  ;  Martin  v.  Martin,  1  Ves.  Sr. 
211  ;  Douglas  v.  Clay,  Dick,  393  ;  Perry  v.  Phelips,  10  Ves.  40 ;  Brooks  v.  Reynold?, 
1  Bro.  C  C.,  183 ;  s.  c,  Dick,  603 ;  Clarke  v.  Ormonde,  Jac.  123;  Largan  v.  Bowen,  1 
8.  ^  L.  299 ;  Rouse  v.  Jones,  1  Ph.  462 ;  Vernon  v,  Thellusson,  1  Ph.  466 ;  Belmore  v; 
Bt  tore,  12  Ir.  Eq.  R.  493;)  but  not  until  a  decree,  or  an  order,  has  been  obtained. 
(Rush  V.  Uiggs,  4  Ves.  638;  Teague  v.  Richards,  11  Sim  46.)  See  also  Ranken  v. 
Harwood,  5  Hare,  215 ;  Lee  v.  Park,  1  Keen,  714. 

The  creditor  restxained  Tfould  be  entitled  to  hia  costs  at  law  up  to  the  time  whes        S 
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('')  English  act,  16  &  16  Vic,  ch.  86,  sec.  69. 
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sought  thereby;  bat  the  court  may  make  a  binding Nonntte boob 
declaration  of  right  without  granting  consequential  Si'^i.^r^ 
relief.  (/) 


order  sought. 


(/)  English  act,  16  &  16  Vic,  ch.  86,  sec.  50. 

Where  a  declaration  is  asked,  and  also  an  injunction,  such  injunction  is  conse- 
quential relief.    (Marsh  v.  Keith,  1  Drew  &  Sm.  342  ;  9  W»  R.  115.) 

..?*  ^*^,1?®®«  ^f]^.  (notwithstanding  the  cases  of  Fletcher  v.  Rogers,  10  Hare  App. 
xui.;  1  W.  R.  125 ;  and  Wright  v.  King,  2  W.  R.  405),  that  this  order  gave  the 
court  no  power  to  declare  future  rights.  (Lady  Langdale  v.  Briggs,  26  L.  J.,  Ch.  27, 
fit  ',«;?"''•  ^'  ^  '^  ®®®  *'^°  ^^^^  <"'^®  as  reported  in  3  Sm.  &  G.  246  ;  25  L.  J., 
Ch.  100;  and  see  Burt  v.  Sturt.  1  W.  R.  145 ;  Greenwood  v.  Sutherland,  10  Hare, 
App.  XII.;  Garlick  v.  Lawson.  10  Hare,  App.  xv.)  In  this  latter  case  the  court  refused 
to  make  a  binding  declaration  as  to  the  interest  of  parties  entitled  in  reversion. 
Reference  should  also  be  made  to  Gosling  v.  Gosling,  1  Jo.  265  ;  5  Jur.  N.  S.  910  • 
and  to  Fyfe  v.  Arbuthnot.i  1  DeG.  &  J.  406 ;  and  Bell  v.  Cade,  10  W.  R.  38.' 
With  these  authorities  for  reference,  it  seems  clear  that  Fletcher  v.  Rogers,  and 
Wright  V.  King,  caniot  now  be  relied  upon.  Nor  will  the  court,  under  this  order, 
make  an  order  guarding  ngainst  claims  which  may  never  arise.  (Jackson  v.  Turnlev. 
1  Drew.  617 ;  22  L.  J.  Ch.  949 ;  1 7  Jur.  643 ;  1  W.  R.  461 ;  Rooke  v.  Lord  Kei- 
■ington,  2  K.  &  J.  753  ;  25  L.  J.  Ch.  795 ;  28  L.  T.  63.) 

The  court  will  not  make  a  decree  declaratory  of  a  mere  legal  right.  ("Trustees 
T^  *!»«  Birkenhead  Docks  v.  Laird,  4  DeG.  M.  &  G.  732,  738;  23  L.  J.  Ch.  457;  18 

i  w  p^nn"  aT  ""'i?^  o^o^r^  4  K.  &  J.  743  ;  7  W.  R.  150 ;  Norman  v.  Johnson, 
8  W.  R.  800 ;  6  Jur.  N.  S.  905.) 

The  court  cannot  under  this  order  make  a  declaration  of  right,  unless  it  is  one  on 
which  the  court  co«W  act,  if  required,  by  granting  consequential  reUef.  (Bristow  v. 
Whitmore,  4  K  &  J.  743.)  \  " 

Therefore  if  the  court  could  not  act  by  granting  consequeniinl  relief,  if  required, 
It  will  not  entertain  the  suit.     (Macklem  v.  Cummings,  7  Graut,  318.) 

PARTIAL  DECREES. 

XXIX.  When  questions  arise  between  parties  (who 
are  some  only  of  those)  interested  in  the  property 
respecting  which  the  question  arises  ;  or  where  the  pro- 
perty in  question  is  comprised  with  other  property  in 
the  same  settlement,  will,  or  other  instrument,  the  court 
may  adjudicate  on  the  questions  arising  between  such 
parties,  witliout  making  the  other  parties  interested  in 

Court m«y decide aV-    „„„    „   .  ^.  i  •   i        , 
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parties  to  the  suit   and      'th 
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or  ft  may  appoint  or  bv  pubHo  advertisement ;  and  the  order  so  made,  (k) 

aomo  purpon  to,,  -ii 

represent  the  es.  and  anv  orcors  consequent  thereon,  shall  bind  the  estate 

t&te  fur  thn  pur-  •'  . 

po««  of  the  8uit.  of  such  deceased  pcrson  in  the  same  manner  in  every 
respect  as  if  there  had  been  a  duly  constituted  legal 
personal  representative  of  such  person,  and  such  legal 
personal  representative  had  been  a  party  to  the  suit  or 
proceeding,  and  had  duly  appeared  and  submitted  his 
rights  and  interests  to  the  protection  of  the  court. 


(h)  English  act,  15  &  16  Vio.,  ch.  86,  see.  44. 

This  order  does  not  apply  to  cases  where  parties  have  a  substantial  or  bene- 
ficial interest,  but  appHes  only  to  cases  of  mere  formal  parties.  (Sherwood  t.  Free- 
land,  6  Grant's  Ch.  n.  806  ;  4  Upper  Canada  L.  J.  43.)  To  induce  the  court  to 
act  under  this  order  it  is  necessary  first,  that  the  interest  of  the  deceased  defendant 
in  the  matter  in  question  in  the  suit  should  be  of  little  consequence,  and  secondly 
that  there  should  be  a  diffic  xUy  in  obtaining  representation  to  his  estate.  (Daniell's 
Chan.  Practice,  8rd  edit.,  Il58.)  Thus,  it  was  held  that  a  suit  instituted  by  credi- 
tors under  a  trust  deed  made  for  their  benefit,  might  proceed  against  the  trustees, 
without  a  personal  representative  of  a  deceased  debtor,  the  author  of  the  trust,  where 
no  such  representative  existed  and  the  estate  was  insolvent.  (Chaffers  t.  Headlam, 
9  Hare,  App.  xlvii.;  Davies  t.  Boulcott,  1  Drew  &  Sm.  28 ;  8  W.  R.  206 ;  where  the 
deceased  was  the  grantor  of  an  annuity,  and  had  died  insolvent,  and  whose  execu- 
tors had  renounced  probate.  ■>  In  Rogers  v.  Jones,  1  Sm.  &  G.  17  ;  16  Jur.  968;  1 
W.  R.  14 ;  20  L  T.  50 ;  and  Bessant  v.  Noble,  26  L.  J.  Ch.  236  ;  when  one  of  two 
executors,  co-defendants  in  an  administration  suit,  who  was  also  a  residuary  legatee, 
but  who  had  not  proved  the  will  or  acted  in  the  trusts  thereof,  died  insolvent  and  with- 
out a  representative,  after  the  usual  order  for  taking  the  accounts  had  been  made,  it 
was  held  that  the  suit  might  proceed  as  if  his  legal  personal  representative  had  been 
served.  And  in  Band  t.  Randle,  2  £q.  Bep.  489  ;  2  W.  R.  831 ;  where  one  of  the 
executors  of  the  testatrix  in  the  cause  bad  died  intestate  and  insolvent,  and  ineffec- 
tual attempts  had  been  made  to  obtain  representation  to  him,  the  court  allowed  an 
administration  suit  to  proceed  in  the  absence  of  such  representation. 

As  a  general  rule,  when  the  next  of  kin  expressly  refuses  to  administer,  the  court, 
it  seems,  will  incline  to  act  under  this  order.  (Haw.  v.  Vickers,  1  W.  R.,  242; 
Tarratt  v.  Lloyd,  2  Jur.  N.  S.  871.)  In  Whiteaves  t.  Melville,  5  W.  R.  676  ;  Davies 
y.  Boulcott,  ante,  the  court  paid  no  attention  to  a  notice  calling  upon  him  to  admin- 
ister. 

As  to  cases  where  a  will  has  been  proved  abroad,  see  Hewitson  v.  Todhunter,  22 
L.  J.  Ch.  76 ;  Sutherland  v.  DeVirenne,  2  Jur.  N.  S.  801 ;  Bliss  v.  Putnam,  29 
Beavan,  20  ;  30  L.  J.  Ch.  88  ;  7  Jur.  N.  S.  12. 

This  order,  too,  would  apply  where  the  claim  of  a  deceased  defendant  is  conse- 
quent on  a  remote  possibility,  (Magnay  v.  Davidson,  9  Hare,  App.  lx:,;j:ii.,)  and  when 
the  interests  of  the  deceased  dtfendant  are  identical  with  those  ot  the  plaintiff,  or 
with  those  of  other  parties  represented;  (Hewitson  v.  TodbvT<i'tr,  aupra;  Cox  v. 
Taylor,  22  L.  J.  Ch.  910;  and  Long  v,  Storie,  Kay  App.  xil  ;  23  L.  J.  Ch.  200;) 
and  where  the  interest  has  been  transmitted  to  a  person  who  dies  Trithout  perfecting 
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T.  Emmott,  22  L.  T.  166-^  hntfUi     interests  adverse  to  the  plaintiffs- ^h!«I^'' 
.»<!  Gib.0,.  ,.  wiUa,  ilVea'!  620. '"'°  ""  "f""  "^  »«•"  <"  sr^SSfciJI'^J:" 

.h.  order  ™  -^e  ooder  tbe  genera.  j^uS^  ^  .f.'  «D^i:,5Tfc:| 

v.  Birch  ;  all  cited  >upra.)         ^        "^^  ^'  ^'"«  ?  Headden  v.  Emmott ;  and  BruUon 

J'""""'  '"?""g  0"e,  an  .pWation  to  proceed  iAik''"'"'  "'«'  '■■  'k»  me„S 
U..  F»..  deeeaeed  wa.  reid  „HU  '''>^    iW?>i:nTpr,:'27  Z71?tf^^^^^^ 
Under  this  order  the  court  will  nnf  «««  •  *  '  *^* 
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SnUxnottobe  MISJOINDER  OP  PLAINTIFFS. 

dlutliKMd  Ibr  the 

S3nSl!'°"*'*  XXXI.  No  suit  is  to  be  dismissed  by  reason  only  of 
tbe  misjoinder  (Z)  of  persons  as  plaintiffs  therein ;  (m) 
but  whenever  it  appears  to  the  court  that,  notwithstand- 
ing the  conflict  of  interest  in  the  co-plaintiffii,  or  the 
want  of  interest  in  some  of  the  plaintiffs,  or  the  existence 
of  some  ground  of  defence  affecting  some  or  one  of  the 
plaintiffs,  the  plaintiffs,  or  some  or  one  of  them,  are  or 
is  entitled  to  relief,  the  court  may  grant  such  relief,  and 
may  modify  its  decree  according  to  the  special  circum- 
stances of  the  case,  and  for  that  purpose  is  to  direct 
such  amendments,  if  any,  as  may  be  necessary ;  and  at 
the  hearing,  before  such  r-mendments  are  made,  may 
treat  any  one  or  more  of  the  plaintiffs  as  if  he  or  they 
were  defendant  or  defendants  in  the  suit,  and  the  re- 
iiictining  or  other  plaintiffs  was  or  were  the  only  plaintiff 
or  plaintiffs  on  the  record ;  and  where  there  is  a  mis- 
joinder of  plaintiffs,  and  the  plaintiff  who  has  an  interest 
has  died,  leaving  a  plaintiff  on  the  record  without  any 
interest,  the  court  may,  at  the  hearing  of  the  cause, 
order  such  an  amendment  of  the  record  as  may  appear 
just,  and  proceed  to  a  decision  of  the  cause,  if  it  shall 
see  fit ;  and  give  such  directions  as  to  costs  or  otherwise, 
as  may  appear  just  and  expedient. 


(Z)  English  act,  15  &  16  Vic,  cli.  86,  sec.  49. 

As  to  misjoinder,  see  Mitford  on  Pleadinp,  5th  edit.  899,  401.  The  rule  of 
pleading  as  to  misjoinder  remains.  But  misjoinder  would  not  be  a  good  oause  of 
demurrer,  for  the  court  can  order  the  wrongly  joined  plaintiff  to  be  treated  as  a 
defendant,  and  therefore  the  ground  of  demurrer  would  fail.  (Drew.  Eq.  Pleader, 
43.) 

(m)  This  order  applies  to  a  plaintiff  suing  on  behalf  of  himself  and  others.  (Cle- 
ments V.  Bowes,  1  Drew.  684,  694;  22  L.  J.  Ch.  1022;  1  W.  R.  442;  BcechingT. 
Lloyd,  3  Drew.  227  ;  Evans  v.  Coventry,  3  Drew.  75  ;  on  appeal,  5  DeG.  M.  &  G. 
911,  918  ;  Stupart  t.  Arrowsmith,  3  Sm.  &  G.  176 ;  2  Jur.  N.  S.  158.)  This  order 
is  imperative.  (Clements  t.  Bowes,  tupra  ;  and  see  also  Barton  t.  Barton,  8  E.  &  J. 
612.)  Where  tbe  suit  is  by  a  plaintiff  filling  two  characters,  see  Garter  t.  Sanders, 
28  L.  J.  Ch.  679 ;  and  where  by  husband  and  wife,  Hope  t.  Fox,  IJ.  &  H.  456 ;  9 
W.  R.  860 ;  7  Jur.  N.  S.  186.    This  latter  case  was  a  suit  to  set  aside  an  intalid 
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equity  of  red 

think  fit  to  dir 

previously  det 
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redenoption,  the  mortgagor  ^"5^1  ''J''''">  "'  ''"^'F'S^ 
possession  of  the  moSlZ^:'':'^"'''^ '<>  ^'^"^^  ^Pn-^SS?^ 
nMo^r^-r...    ,        "'"'ifeagea  premises  unon   th^  fl^-i?"*' order  ibr 


possession  of  .he  Zt:Z'::j'''''''>'^^"^'''pfP°^ 
ordpr  fnr.  f^«  1  "'"'tfeagea  premises  upon  tho  flr.„i?''"'*>«'«rfcr 
order  for  foreelosure,  or  for  the  dismi«»»I  ?°  ..!..,?"*' ?S23"« 


order  for  forecIos«re7r7rThe''drr  ."T  '""^  "-' 
the  case  may  be.  dismissal  of  the  bill,  as 


(n)  See  Orders  of  29th  June  IfiBi   -i.- v  ' " ■ 

'■I.^LIV.KY  OP  POSSES    ;rrr'^°  ""  '°"""""«  """" 
.  I-  ."7  .«i.  for  foreclosure  ortrV™  ™"  ""S^CLOSPaE 

delivering  possession  inTbedi'^nf'  7^"*  ^°  °>°^5"g  to  comSfo,    '^'"^^  '°  ''^^^^ 

;''""""-'«" -'»™=%r5  "°t.^S^ 

J^^f  ■;^i';ti::Tl^;f!  ^»r^-  of  the  *"■"" 

court,  upon  the  fequesrof  ti"  7      '"''°^^'  *''<' 

subsequent  inonmbrancer  or  of  Z^"^""'  "'  "^  ""^ 

person  claiming  „„der  thm  respect  .ewtr""'  V^ 

a  sale  of  such  pronertv  ir.,,Jl^    T^'  ^^^  '"^^  ^''"ot 

equity  of  redempt^    f;™:f ,:;/--'--«  "f-oh 

«.iuk  fit  to  directf(,)  aHif'tfe  coTt  so'h  't  ftTtr  •'J.i— 

P~y  determining  the  priorities  oftotm  ^r  ^  ■iS'' 


if 

i 


II 


I 


ISO 


fltber  immedl- 
ftjely  and  before 
detormtnlDK  the 
prioriti6s,or  after 
the  usual  time  to 
redeem; 


t>ut  •  ram  inuRt 
bo  deposited  in 
court,  unless  the 
mort^agpe  eon- 
Bent  to  tho  sale. 
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or  giving  the  usual  or  any  time  to  redeem ;  (r)  but  if  sucli 
request  be  made  by  any  such  subsequent  incumbrancer, 
or  by  the  mort^ngor,  or  by  any  person  claiming  under 
them  respect! vei^Vj  ^ho  c(yurt  is  not  to  direct  any  such  sale 
without  the  ooiiacut  of  the  mortgagee,  or  the  persons 
claiming  luider  him,  unless  the  party  making  such  re* 
quest  deposit  in  court  a  reasonable  sum  of  money,  («)  to 
be  fixed  by  the  court,  for  the  purpose  of  securing  the 
performance  of  such  term;,  us  the  court  may  think  fit  to 
impose. 


(o)  English  act,  15  and  16  Vic,  ch.  86,  sec.  8. 

The  discretion  given  to  the  court  by  this  section  is  intended  to  be  exercised  for 
the  advantage  of  all  parties.  The  court  will  not  act  under  it  when  such  a  course 
would  be  an  act  of  oppression  towards  the  mortgagor.  (Hurst  v.  Hurst,  16  Bea. 
876  j  And  see  also  Robert  v.  Price,  1  VV.  R.  303,  and  Hiorns  v.  Holtom,  16  Jur. 
1077,  as  to  the  course  the  court  will  pursue  when  the  mortgagor  dissents.  In  a 
foreclosure  ait  agaiust  an  infant,  the  court — it  being  clearly  for  his  benefit — ordered 
an  immediate  sale.  (Miars  v.  Best,  10  Hare,  App.  li. ;  Wigham  v.  Measor,  5  W. 
E.  894 ;  Siffken  v.  Davis,  Kay  App.  xxi.j  And  where  it  is  considered  beneficial 
to  the  interests  of  an  infant  defendant,  the  court  will  direct  a  sale  instead  of  a 
foreclosure,  without  requiring  any  deposit  to  cover  the  axpenses  of  such  sale.  (Bank 
of  Upper  Canada  v.  Scott,  6  Grant's  Ch.  R.  461.) 

The  principles  on  which  the  court  acts  in  directing  a  sale  of  a  mortgaged  estate 
are  fully  laid  down  in  Hurst  v.  Hurst,  16  Beav.  372 ;  Smith  v.  Robinson,  1  Sm.  & 
G.  140  ;  Laslett  v.  Cliffe,  2  Sm.  &  Q.  278  ;  Wickham  v.  Nicholson,  19  Beav.  38. 

(jtj)  As  to  the  manner  in  which  the  court  will  exercise  its  discretion  under  this 
flection  when  some  of  the  incumbrancers  object,  see  Wickham  v.  Nicholson,  19  Bea. 
38 ;  Messerv.  Boyle,  21  Bea.  659 ;  Jones  v.  Bailey,  17  Bea.  582  ;  Footner  v.  Sturgis. 
6  DeG.  &.  Sm.  730  ;  Tuckley  v.  Thompson,  1  J.  &  H.  126 ;  Beihune  v.  Caulcutt,  1 
Grant's  Ch.  R.  81 ;  and  where  some  of  the  parties  interested  are  not  before  the 
court  a  sale  cannot  be  decreed,  (Ibid.)  It  was  said  that  there  can  be  no  sale  of 
mortgaged  property,  except  siibject  to  the  mortgage,  without  the  consent  of  the 
mortgagee.  (Wickenden  v.  llayson,  6  DeG.  M.  &  G.  210  ;  25  L.  J.  Ch.  162 ;  26  L. 
T.  192.)  But^ee  Whitfield  or  Whitbread  v.  Roberts,  5  Jur.  N.  S.  113  ;  7  W.  R.  216 ; 
28  L.  J.  Ch.  234  ;  33  L.  T.  24.  And  as  to  conduct  of  sale,  see  Hewitt  t.  Nanson,  28 
L.  J.  Ch.  49;    7  W.  R.  5. 

In  Meyers  y.  HaiTison,  1  Grant's  Ch.  R.  449,  it  was  held  that  a  mortgagee  was 
entitled  to  a  decree  for  a  sale  or  foreclosure  at  his  option  as  against  the  mortgagor. 

(q)  Where  infant  defendants  are  interested  see  Bank  of  Upper  Canada  v.  Scott, 
tujn-a.  The  court  will  not  direct  a  sale  in  the  first  instance,  but  fix  a  day  for  pay- 
ment and  in  default,  direct  a  sale.  (Smith  v.  Robinson,  1  Sm.  &  G.  140 ;  22  L.  J. 
Ch.  482 ;  Lloyd  v.  Whittey,  17  Jur.  754  ;  22  L.  J.  Ch.  1038.)  But  .therwise  if  all 
parties  consent.    (Aiming  v.  Lavers,  1  W.  R.  19.) 


(r)  Th 
g.igor  is  < 
induce  th 
oial  grou 
furtheran^ 
4  Grant's 
in  Stainei 
place  in  a 
10  W.  R. , 

Th«  cou 
(Wiiyn  V.  ■ 
be  direotec 
gagee  appl 
2  Sm.  &  G, 
tained,  the 
the  decree. 

.  (»)  The  i 
14  days  fro 
amount  be 
will  be  for ) 

See  also  < 
follows :     •' 
shall  be  con 
same  tthall 
posit,  if  the 

But  the  0 
instead  of  a 
usual  deposii 
was  to  enabl 
the  plaintiflF, 
Walker,  8  Qi 

Where,  at 

for,  and  was  i 

event  of  thi 

petition  settir 

had  proved  al 

due  within  on 

V.  Richmond, 

alternative  foi 

tiff,  make  a  d( 

cover  the  olait 

"han.  R.  391. 

Where,  how 
cause  must  be 
that,  too,  althc 
Grant's  Chan. 

The  rule  thai 
of  one,  unless 
incumbrancer. 

Where  a  mori 
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in  Staines  v.  SuJlin  'p'^Haref  Ap^ lirTe'l^'^oS  '"I  *'«»>«-"  fFal-p!:^ 
pn.ce  ,n  a  -nonth;  and  in  AViilZ"  v  ">Ie  so/sV  r'  Z  T*  ^^'^^^^^  '*'"  ^ 
lU  W.  R.  .  io,  an  immediate  8Hle  was  ordered!  '  ^*"'*'"  ^-  ^irkham, 

(wT.jn  v!t :is!  TDrew'^  iSr^'ry"";  '';;^  ».«'^'«  0°  »»«  interlocutory  application 
be  directed  afte;  a  decr^;  for  foreclLtha^h'^      'T   ^^  «4*->>     Km  ! t?; 
gagee  applies     (Qirdlestone  v/wX  9  treTpp^^^^^^^  (f;'?)  «7°  '^  ♦»>«  "orl! 

tl^e  decree     Had  i.  been  oth^erwisrsrS^bfll? ^X   fs'JSf  ^^/i  »"-«-^ 

•H^5U\rtr*d:;t^i\^  T..   part,  as.i„g  the  sale  ^a. 

amount  be  deposited  within  t.A,v^li-   Z  \°\  *°  P'"^"®  ''^^  deposit  in  court      If  t^f 
^ill  be  for  foreclosur.        ""  '^'  *""'  ^""^'^^  ^^^  decree  for  sale  will  go'  otberwUe  i? 

folS';s^'^?V?b\^^^^  -  SSsV""^^'  ^f  ?'  -  *«  "  -^-'  of  sale  »  aa 

Bhail  be  -ompetent  to  the  court  to  reon?!«*'  *  ^^V'  "'^^'^  ^^^  by  a  defendant  k 
same  hhali   conduct  the  sab  at  t^/*^"''^^  ««  »  condition  that  the  partv  askW  /hi 
posit,  if  the  court  shaTl  tS?ik  fit.'- '  ""^^  '"P'°«^'  '^'^P^^^i^S  '^'^  such'^JJJe  wulTf  de! 
But  the  Order  of  Tnno   topi    j 

*"»°"''i"«  forth  tbef.=te,SSrthr.:'i;°\''''  ■''""'•  ""  «0'"t,»P0B 
dJ^  "T"  '''°"'"''  ""•"-'J  'he  defendant  to  ^,?,r  "  "  "";=''  '«<'  beeo  mJd. 
due  ,ithin  one  month,  or,  in  def.„irforeeloLt7  m  ,°','  ""'"'  ""d  '>"■'  f»"l>d 
T.  Riohniond,  7  Grant's  Chan.  R  449  )     And  ih  ,.',?°°''"''  '•  "'""»»"•  Henderson 

^ntirch-rar  ™  -^  ^-  -» r:  »s:^  7Morn"^°Sci! 

.nonmbranoer.     (MerrUt  v.  Ste.Sentn.  TLtieT^S^^t  ^^  T"''  V  a  X 
Where  a  „ort,a,„r  h.d  oon.e.ed  .ho  .,nU,  of  redemp^on'to  a  tru,.e,  ^,„  . 
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narriftge  nttlemcnt.  and  the  trastee  Mkfld  a  sale  on  further  dlreotiooi,  it  waa  held 
that  be  could  only  have  it  on  the  usual  terms  of  paying  in  the  deposit,  and  in  default 
thereof  a  foreclosure.  (Maohell  t.  Campbell,  6  VjiC.  L.J.  117  ;  see  also  Whitfield  v. 
Roberts,  6  Jur.  N.  8.  118.) 

Seo.  3. — Instead  of  foreclosure,  the  bill  in  any  such 
mortR«Kor  mv  ^uit  may  pray  a  sale  of  the  mortgaged  premises,  and  that 
^y  baUnli^T^^ny  balancc  of  the  mortgage  debt  which  may  remain  due 

after  such  sale  may  be  paid  by  the  mortgagor,  and  the 

same  may  be  decreed  accordingly,  (t) 


th«  mortgage 
debt. 


(0  Where  the  mortgagor  has  assigned  his  equity  of  redemption  the  order  for  the 
payment  of  the  balance  of  the  mortgage  debt  must  be  made  against  him  and  not 
against  the  assignee,  aud  for  that  purpose  the  mortgagor  must  be  a  party  to  the  suit. 
(TurubuU  T.  Symmonds,  6  Grant,  615  ) 

Aiuretyofthe       Seo.  4.— When  any  person  is  surety  for  the  payment 

mortga'or  may       -  ji.^  ,  ,  , 

be  made  a  party,  01  a  mortgage  debt,  such  person  may  be  made  a  party 

and  ordered  to  •i«ii»  i  n   i  »•' 

p*y  »ny  balance  to  any  suit  for  the  foreclosure  of  the  equity  of  redemption 
ffiun  duoatieraof  the  mortgaged  property,  and  the  relief  specified  in  the 
last  section  may  be  prayed  against  both  the  mortgagor 
and  his  surety,  and  the  same  may  be  decreed  accord- 
ingly, (u) 


(«)  On  a  transfer  of  a  mortgage,  the  mortgagee  covenanted  that  if  default  were 
made  in  payment  of  the  mortgage  money,  he  would  pay  the  same.  Held,  that  this 
did  not  constitute  him  a  surety  within  the  meaning  of  this  section.  rClarlte  v.  Best. 
8  Grant's  Ch.  R.  7.)  ^  ' 


Where  the  mort- 
gagee's debt  ia 
payable  by  instal- 
menta,  and  some 
only  bare  fallen 
dae.  the  bill  may 
be  dixmiMed,  be* 
fore  decree,  on 
payment  of  the 
amoant  due,  in- 
tereit  and  coats; 


Sec.  5. — When  a  suit  has  been  instituted  for  the  fore- 
closure of  the  equity  of  redemption  in  any  mortgaged 
property  for  default  in  the  payment  of  interest,  or  of  an 
instalment  of  the  principal,  any  defendant  may  move  to 
dismiss  such  bill  upon  paying  into  court  the  amount  then 
due  for  principal  and  interest,  with  costs,  (v) 


(o)  Upon  default  in  payment  by  a  mortgagor  of  any  instalment  of,  or  of  interest 
npon  mortgage  money,  the  mortgagee  has  a  right  to  call  in  the  whole  amount  secured 
Dy  tlie  mortgage.    (Cameron  y.  MoRae,  Sparks  v.  Redhead,  3  Grant's  Ch.  R.  811.) 


A  motion 
hereunder  i 
payable  by 
stalment  an 
computed  u 
last  gale  da 
6  Grant's  CJ 

It  would  I 
sufficient  sui 
of  the  state  i 
paying  whic 
will  be  grani 

Where  def 
there  ia  the 
and  of  inter 
not   arrived, 
Jo.  &  Lat.  C: 

The  relief 
or  his  assign 
Grant,  650.) 

Sec.  6.- 
pose  and  x 
section,  an) 
in  the  suit, 
sure,  upon 
principal  ar 

When  an 
under  this  se 
by  order  of 
payment  of 
of  the  intere 


(to)  After  pa' 
it  is  irregular  t! 
falls  due.  (Cai 
foreclosure  obta 
payment  of  the 
order  to  make  is 
liberty  to  the  de 
(Strachan  v.  De 

Where  there  t 
and  numerous  ot 
refused  a  motion 
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^^^^!!'£lZ'Zln^^^^^^^  A,  to  the  practice 

pajj-able  by  iu^talmenta.  and  tL  defendin  J^l  SV^°  ;°'-^<'>««"''"  of  a  m^ortgage 
Btalment  and  interest  then  due  ;  the  inferettTnn  M  """"  °"  P**^"®"*  «'  the  it 
computed  up  to  the  day  named  for  lvmY„f  ^  ^u°  '''*  mortgage  money  is  only  to  be 
last  gale  day)  and  not  to  ?he  time  oKX  V^'  °''?.'"'«*8''  ('*»•  '"^"est  dueU  thJ 
6  Grant's  Ch.'  R.  878 ;  4  U  c!  L  J  4™ )  ^°«  '^'  application.    (Strachaa  y.  Murney; 

;?rfr"l^--  fKst  i'n;\£:K"t&  -  ^'«"r»*  «^  *-^-  of  a 

of  the  state  of  the  cause,  an  order  can  h«  «>!»„!     a!   ^®"  '"curred,  and  a  certificate 

paying  which   together  Vith  the  arunt  due  on Ihe'  mort''*  P'"'""^'"  '"^''-P^ 
will  be  granted  to  dismiss  the  bill.  **'*  mortgage,  into  court,  an  order 

.hrr.2rrjvr,t'?ors'iL'tr »°  •"?"«««•»'  ie»..ho,<,.,  .„d 

•»a  of  i„.ere.t  in  the  ■i.e.nLr.lZueh  Zf,  'T"  °'  '"""'P*'  »■•  •  gl'en  d'v 

Seo.  6._When  a  suit  has  been  instiluted  for  the  t>ur 
pose  and  under  the  eircumstances  specified  in  the  last 
.»ect,„n,  any  defendant  may  n.ove  to  stay  the  p  oo  e  in.  f"  ■'-^- 

m  the  suit,  after  dporoa    K„f    \.   e  ^  t^'^^^^^^^ngS  lng«  may  be  «tay. 

ouit,  ajver  aecree,  but  before  sale  or  final  forpoln  ''J' ""d"  "»e  lu. 

sure,  upon    paving   into    oonrf    th^  1     ,         '°'^<5^0-«'l«""«'t.ncea; 

nr;nl;«  1      T-^  ^  *"®  amount  then  due  for 

principal  and  interest,  with  costs. 

Wten  an  application  is  made  to  stay  the  Droceedin^« 

lint  of         >  T  .'"^  '"''^^l"™'  •'''''"'"  i"  theSSSa 
of  SelrS  '"'*"""'  "'  '"^  ^™"'"''  »' 


il 


«f|. 


»».«  uue.  (uarroll  v.  Hopkins.  4  Grant's  rhn„  p  To,  t  "°*'^  another  instalment 
foreclosure  obtained  upon  a  mort«aM  Davahl«  T;  ^'  f^.^'^  ^"^  "^''^  a  decree  of 
payment  of  the  amount  actually  du?  and  a.„K^  instalments,  has  been  stayed  upon 
order  to  make  is  to  direct  the  whn!«'.  *  subsequent  default  occurs,  the  oronpr 
iberty  to  the  JefendaSrSL  the  sum  actn'ir'.^  *'  ^' ^'^  ^^  ^  certain  day!  S 
(Strachan  y.  Devlin,  Grant's  Cham.Ts)"^  '^"''  """^  ^'^^  P^oceeedings  th^rl^n 

anJn^proroThrm'^^^^^^^^^  Possession)  against  the  mortgagor 

'en^sed  a  motioa  b,  t.e  s^L  1^^  t^f  ^^r  5?  S^lS^^i^ 
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cipal,  intere8^  and  costs,  the  estate  might  be  conyeyed  to  him  and  all  prooefidings 
stayed  ;  but  directed  enquiries  as  to  the  priorities  and  incumbrances  of  the  parties. 
(Paine  v.  Edwards,  8  Jur.  N.  S.  1200 ;  10  W.  R.  709 ;  6  L.  T.  N.  S.  600.)  On  the 
application,  Paynter  v.  Carew,  Kay.  App.  xxxyiii.,  was  relied  upon. 

TOrl°ui/?8Mt**  ^^^''  '^'  (*) — When  the  cause  is  heard  upon  an  order 
S^i^nMOTdeTto*^'  **^6  the  hill  pro  confesso,  in  a  suit  for  the  foreclosure 
S/eiSthe^'^''  of  tlie  equity  of  redemption  in  any  mortgage  property, 
ffcHo''no?thethe  plaintiff  is  to  produce  at  the  hearing— 

ftffldavit  specified 
in  this  nrder,may 

withotfl^^er-      (1.)  The  mortgage  deed,  and  the  assignments  thereof, 

enise  to  the  mas-  .» 

tcF,  II  any. 


-^ 


(2.)  An  affidavit  which  is  to  state  the  amount  advanced 
upon  the  security, — the  amount  paid,  whethei  by 
receipt  of  rents  or  otherwise, — and  the  amount 
remaining  due  for  principal  and  interest,  distin- 
guishing how  much  for  principal  and  how  much 
for  interest.  The  affidavit  is  to  state  whether  the 
mortgaged  premises,  or  any  part  of  them,  has 
been  in  the  occupation  of  the  mortgagee  or  of  any 
one  under  whom  he  claims  ;  and,  when  there  his 
been  any  such  occupation,  the  affidavit  is  to  state 
its  nature, — the  time  it  continued, — and  the  fair 
rentable  value  of  the  properf^y. 

Upon  production  of  such  proofs  and  documents,  the 
court  may  at  once  determine  the  amount  due  ;  and  when 
a  foreclosure  is  ordered,  the  time  and  place  for  the 
payment  of  the  mortgage  money  may  be  fixed  by  the 
decree,  without  a  reference  to  the  master,  or  any  further 
enquiry. 


(z)  This  section  is  in  eflFect  abrogated  and  repealed  by  the  Orders  of  court  promul- 
gated on  the  10th  day  of  January,  1863.  It  provided  that  when  a  foreclosure  cult 
is  set  down  to  be  heard,  upon  an  order  to  take  the  bill  pro  con/esao,  (which  practice 
in  such  suits  is  now  abolished,)  the  plaintiff,  upon  production  of  the  affidavit  speci- 
fied in  this  order,  might  have  a  decree  without  a  reference  to  the  Master. 
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The  4th  Order  of  the  Orders  of  the  10th  day  of  January,  1868,  provides  as  follows : 
"DECREES  FOR  KEDEMPTION^OR  FORECLOSURE  OP  MORTGAGES, 

onp'^Ju'roft^ttgS^^^^^^^^^ 

and  upon  precipe,  the  plaintiff  ie  ZhT^lmfJ)  t^"'!  °^  *^*  ''"'^«  «^  ^^e  bill 
present  practice,  be  mad^  by  the  courruln  ^  r'**-  *  ^^'^ *  *'  ^°"''^'  "°^"the 
under  an  order  obtained  for  that  purpose-  S  on  o?/rv^  '1  a  cause. ^ro  con/e»>o, 
the  following  notice :_'.  Your  answeTTsioh^  fii^/f 7^ '"°i  ^'"  '"  *«  ^«  endorsed 
Osgoode  Hall,  in  the  city  cf  ToronTo,  for  when  tie  bi  1  u'fi?®/'  "^  '^'  ^'^''''"'  »* 
the  office  of  the  Deputy-Registrar  at  J-  ^  v  '  F^"^  "*  ''^  °"*«''  """"^y.  «* 
four  weeks  from  the  service  hereof  ror  whlTiL  1?  "i''®  *°  ^"^''er  or  demur  within 
diction,  within  the  time  limited  by  the  oSer^^^^^^^^  ''  '''^^^  '"*  ""^  '^^  j""«- 

answer  or  demur  within  the  time  aboVelLtedr°^  the  service.)  If  you  fail  to 
decree  or  order  made  against  rufortLS'hi^^^^^^  ^''  to  be  subject  to  have  a 
upon  you  personally,  you  wiU  not'be  eS5  Inln  t  i.*""^  '^-^^'^  °°'^°«  ^«  ««"ed 
ceedings  in  the  cause  ^^^  ^"^  ^^^  further  notice  of  the  future  pro- 

"  Note. — This  bill  is  filed  by  Messrs   A   n  ih  n  i\      j>i^      .. 
county  of  York,  solicitor,  for  aCeTameAltifF>°^i''\"*^5^^^^^      i°  *«^« 
the  bill  is  agent,  add,  ag'ents  of  Me^rrE.  f  anfo  ^H    o?'°  *^'  party  who  files 

above    plaintiff.')      And  upon  bills  fnV  fnl„?  '  °- '  solicitors  for  the 

such  notice  the  foWing:^!  J Y^\/;';J^^^^^^^  or  sale  is  to   be  added  to 

now  due  by  you  for  prindpal  money  andb  erLt  t  J  ^^Tf  '^^™'  '^'''  ^^^'^  ^ 
liable  to  be  charged  with  this  sSm  ^wTth  sub.P.ln.  •  ^  ""^  ^"T"'  *"^  ^^""^  ?««  a^e 
decree  to  be  drawn  up.  and  that  in  dpfnnU  -!f^  '"*f  \'^  "°*^  *'°''«'  ^°  «°^  by  the 
months  from  the  time^^f  drawtg  up  tleXrl/'^"'"  '}''^^.  ^'*^^"  ^^^  <"'l«»dar 
be  foreclosed  (or  sold)  unlesrSfforrthetrme  allowed'?'''^ 
answering,  you  file  in  the  office  ahnv«n«Vn?     '^"°wed  you  as  by   this  notice  for 

yourself  ?;y^ursolicitor,^:tre?olo:inret:t™^Tr^^^^^^       ^"""S'  '^'^  ^^  ' 
the  plaintiff  in  the  cause  '-in  which  casf  vou  will  M^^-t  *^«  i^«|0""t  claimed  by 
settling  the  amount  due  by  you  at  least  IZ  L     ^Y''^'^^'^  «/  the  time  fixed  for 
This  ofder  is  not  to  affect  a^sui?  now  penZ^"^'  ^'''"  *^'  *^"'*  *«  ^'  ««  ^^'^■" 

i^^ZT.LT:^;£ZTolT^'^^^^^^  -tirely  suspends 

bodied  in  the  decree,  and  a  timHxed  foV  p^t  t^^^^^^^^^  \^u  '"'''''^^l^'^  ^^^  em' 
himself  of  this  section,  where  he  had  ascertSZ  w  H'  ^  Practitioner  availed 
incumbrancers  was  uniecessarylthe  expenS^  ''^''^''''  V^'  Master  as  to 

the  account  taksn  by  the  court  arttr^o?-  '^*^^''^;'°^  ^*«  *^>«'*«by  avoided- 

terms  of  this  section  aWheTortg.g^:nd^^^^^^^^^^  ''  an  ^affidavit  m 

pose     Where  a  reference  was  taken,  ft  was VnnSarvti^  ''"'°^  V''^  ?"' 

to  the  court.  '  unnecessary  to  produce  any  such  evidence 

Where  a  plaintiff  in  suits  for  forpplnsiiro  «..  o„i„     i 
enquire  as  to  other  incumbranLirhe  tXs  'ch  v.l '  "  ''^t'T'  ***  '^'  "^^'^'^  *<> 
there  are  in  reality  no  other  incumbrlts  on  the  S' ^  °'  T''  '^ 

Burnside  v.  Lund,  4  Grant's  Chan  R  58M     wul  (Hamilton  v.  Howard, 

der  this  section  before  the  decree  was  drawn  un  and  ^.Tr?  ^"?  ''  ^'  '^^'"^  "»' 
before  the  account  was  caken.  a  motion  ^o  take  t hi  !  ^«f«»dunt  (inortgagor)  died 
death,_onthe  ground  that  the  kirsT^^^^^^ 
i7,.  ^V  *°  '''  °«**^'  ^*«  -'--«^-    «^aibraith  v.  Amstrong,'  Grant'^Cli^m: 
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Where  a  sale  is  ordered,  the  judge  at  chambers,  or 
upo"ardraertot^6  mastor  acting  in  the  matter,  as  the  case  may  be,  is 
cw/ww!  the^*^"  to  give  such  directions  as  he  may  think  right  for  bringing 


Where  a  sale  is 
ordered  In  a  fore- 


tolfivedncuo'nsin  othcr  incumbrancers  ;  and  the  matter  is  to  proceed  in 
other  respects  as  in  ordinary  cases  when  a  sale  has  been 


for  bringing  in 

incumbrances, 

and  ttie  Rale  is  to        i         j 

proceed  in  other  Ordered. 

respects  as  in 

ordinary  cases. 


(y)  The  practitioner  -will  observe  that  where  a  decree  for  foreclosure  is  taken,  the 
incumbrancers  to  be  made  parties  are  those  subsequent  in  point  of  registration  or 
otherwise  to  the  plaintiff 's  mortgage ;  but  where  the  decree  is  for  a  sale,  all  incum- 
brancers, except  prior  mortgagees,  must  be  brought  before  the  court,  and  provision 
therefor  must  be  inserted  in  the  decree,  otherwise  there  would  be  difficulty  in  work- 
ing out  the  decree  at  the  subsequent  f>tages  of  the  cause,  as  for  instance  in  shewing  a 
good  title  to  a  purchaser  under  the  sale. 


Where  a  suit  for 
foreclosure  is 
brought  to  a 
hearing  in  the 


Se(?.  8. — Where  a  suit  for  the  forclosure  of  the  equity 
of  redemption  of  any  mortgaged  property  has  been 
the'raxfurfra'to  brought  to  a  hearing  in  the  ordinary  way,  neither  the 
6ha*mi^rs! or  be-  amount  of  the  mortgage  debt,  nor  the  time  and  place  of 
norat"hlLear-  payment,  are  to  be  determined  at  the  hearing,  but  the 
*°*"  case  is  to  be  adjourned  to  chambers,  or  a  reference  to 

the  master  directed,  as  may  be  thought  most  conven- 


ient, (z) 


(z)  With  regard  to  the  practice  as  to  ^' suits  for  foreclosure  or  redemption"  the 
Orders  promulgated  on  the  6th  of  February,  1858,  regulate  »'  the  proceedings  in  suits 
for  foreclosure  or  sale,"  and  it  has  been  considered  judicious  to  refer  to  these  orders 
under  this  section.     They  are  as  follow : 

"PROCEEDINGS  IN  SUITS  FOR  FORECLOSURE  OR  SALE. 


"In  suits  instituted  by  mortgagees  or  judgment  creditors  for  sale  or  foreclosure, 
when  all  incumbrancers  have  not  been  made  parties,  or  further  enquiries  are 
sought,  the  complainant  is  to  bring  in  to  the  Master's  office,  together  with  the 
decree,  a  certificate  from  the  Registrar  of  the  county  wherein  the  lands  lie,  setting 
forth  all  the  registered  incumbrances  which  affect  the  property  in  the  pleadings 
mentioned,  and  such  other  evidence  as  he  may  be  advised ;  and  upon  his  ex  parte 
application  for  that  purpose  the  Master  is  to  direct  all  such  persons  as  appear  to 
him  to  have  any  lien,  charge,  or  incumbrance  upon  the  estate  in  question,  to  be 
made  parties  to  the  cause,  (a) 


(a)  Sabsenuent  inoumbraaoeri  should  not  be  made  partiee  by  bill,  batp  und^ir  this      H 


The  owi 
should  be  i 
of  the  equi 
ney  v.  Priii 
court  prom 

"PART 


In  any  ci 
interested  ii 
Master's  off 
shall  be  con 
80  interestei 
court  shall 
ested  in  the 

Where  ub 
costs  of  mak 
Brooks,  Grai 
brancer  are  i 
Bhawe  T.  Pai 
asks  for  a  ref 
reference  at 
estate.    (Hai 

Where  a  p( 
not  be  allowe 
T.  Park,  6  Gr 

"  When  the 
"prior  moEtg 
"  of  the  cause 
"  subject  to  a 
"  originally  o: 

"Upon  the 
"  Master's  offi 
"  to  the  effect 


(*)  By  the 
follows : 

"  That  all  « 
office,  may  be 

The  office  co 
or  Deputy- Reg 
Cham.  6.) 

"  When  a  rel 
"  in  any  case  p: 
"determine,  is 
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order,  be  made  parties  in  the  MaHter'A  «««/.     t*  *i, 

cur.  wiu  .0.  .jow «,,  co»u  i.xv. :?» jM„'X"p"j«:r'"  ^^ ""'  "• 

"PARTIES  INTERESTED  IN  THE  EQUITY  OF  REDEMPTION  MAni. 
PARTIES  IN  THE  MASTER'S  OFFICE  ^  ^^^^ 

inttjtTdirtV^e'qS^  if  tdeSn^  SdT  ^/'^  ^/^^  «^  J^^^'  t^'^*  P-tie, 
Master's  office.  byJea  7of  fhe  pa'  es  oTnSrertedS  ^^  '^  '^'''  ?"'"«  '^  *h' 
Bhall  be  competent  to  ae  court,  at  the  hear^n  J  ot  of^  ^  numerous  or  othorwiae.  it 
80  interested  may  be  made  par  ies  in  th«  S'  ^  ^^,^^^<'^^^>  to  direct  that  part  es 
court  shall  seem  fit;  such  S^  L L  onfi  11'  °?°*'  "^'^  '"°^  ^^''"^  ««  *«  ^bl 
ested  in  the  equity  of  redempS  a^re'drt JyTet^hTcort "  "°"  ''^'^"^^  ^'^*- 

cosrormariXZarrdertS  It;  nSw  d"'"  "^^^  "?  ^«  ^--^^^^^  -«!  the 
Brooks,  Grant's  Chamber  R  71  f  'C  r.«i       ''^  appointed  for  payment     (Rice  v 
brancer  are  unnecessary  parties^  rTavlor  t  S!P''r'°*'^*^^,««  °f -^  «"bsequent  incuJl 
Bhawe  T.  Parks.  6  U  CL  J    142^1         ^*?''.'^'  •^'■""^^  Chamber  R.  74;   Grim- 

asks  for  arefere'nce  to  tie  Master  to  enqu  re' Lt'^t^  "  '""^  '"'  ''''''^'^'^  o^BaTe 
reference  at  the  peril  of  costs  if   LrTZ  •         r?^""  ^"^"mbrancers,  he  takes  such 

estate.    (Hamilto'n  .  Hord';  l^SdeT.  iVn^  4Vr:nt'^,r  ^5^^^^  ""^  ^''^ 

not?;SloVedr;  "ol'  Kiluld 'eff^J^ftf'  office,  appears  and  disclaims,  he  will 
V.  Park,  6  Grant,  653.)  """"^^  '^''*  *^'  '^'^^  «^j««t  by  staying  away.    (Hatt 

•';irmXgee."su'cfmtg%r^^^^^  -king  relief  against  a 

"of  the  cause.  But  when  the  Stiffen  nn!  t^  "  P"^"*"  P^^^ous  to  the  hearing 
"subject  to  a  prior  mortKaee  sS  In.^^  '"'•*'  °''"''  P''*-''^  *  «*^«  O""  foreclosure! 
"originally  or'in  the  Master^  office.'^    ^'^''  ^'  ''''  *°  ^^  °»*^«  »  P«ty  either 

"  2S5/5Si:^rdSe  ^r^vtZs  If  fh^isTdfr  "tT  '^"Tk'"^'*«  P^*-  »  t^« 
"  to  the  effect  set  forth  in  scLduliT  ll  t:::o2rfZT::l^^^^^^^  *  "'^^'^^ 


foiols?  *''  "^''^^  promulgated  on  the  6th  of  October,  1869,  it  is  provided  as 


or  Deputy 
Cham.  6.) 


■■ta»';;.'/Sr.  5„'.M'!?:.''i!?-'<'1."  !?  i"c»«.>™oe3,  or  to  B6ttl»  „rioritie. 


I 
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"  order  annexed,  to  be  served  upon  all  persons  made  parties  before  tbe  heating, 
"whether  the  bill  has  been  taken joro  con/esso  against  such  persons  or  not."  (c) 


(c)  It  is  not  necessarv  to  serve  the  mortgagor  with  schedule  B.  (Baby  v.  Wood- 
brid(;e ;  Murney  v,  McLellan,  5  U.  C.  L,  J.  67)  It  would  also  seem  improper  to 
serve  it  on  any  owner  or  part  owner  of  the  equity  of  redemption,  as  such  person 
could  not  be  foreclosed  by  merely  failing  to  attend  thereon,  but  would  be  entitled  to 
the  usual  six  months  to  redeem,  notwithstanding  such  non-attendance. 

"  When  any  person  who  has  been  duly  served  with  an  office  copy  of  the  decree,  or 
"  with  an  appointment  under  the  provisions  of  this  order,  neglects  to  attend  at  the 
"time  appointed,  the  Master  is  to  treat  such  non-attendance  &b  a  disclaimer  by  the 
"party  so  making  default ;  and  the  claim  of  such  party  is  to  be  thereby  foreclosed, 
"  unless  the  court  order  otherwise,  upon  application  duly  made  for  that  purpose." 

"  The  Master's  report  in  the  cases  specified  in  this  order,  must  state  the  names  of 
"  all  persons  who  have  been  made  parties  in  his  office,  and  of  those  who  have  been 
"  served  with  the  appointment  hereinbefore  provided.  The  names  of  such  ae  have 
"made  default,  having  been  duly  served,  must  then  be  stated  ;  and  then  the  report 
"must  go  on  to  settle  the  priorities,  &c.,  of  such  as  have  attended,  and  these  la*ter 
"are  to  be  certified  as  the, only  incumbrancers  upon  the  estate,"  (d) 

(d)  Tho  practice  as  to  the  payment  of  the  mortgage  money  is  regulated  by  the 
Orders  promulgated  on  the  29th  day  of  June,  1861.  The  Order  as  to  "  the  payment 
of  mortgage  money,"  is  as  follows  : 

"PAYMENT  OF  MORTGAGE  MONEY. 

Where  the  Master  is  directed  to  appoint  mortgage  money  to  be  paid  at  some 
time  and  place,  he  is  to  appoint  the  same  to  be  paid  into  dorae  bank  at  its  heal  office, 
or  at  some  branch  or  agency  office  of  such  bank,  to  the  joint  credit  of  the  party  to 
whom  the  same  is  made  payable,  and  of  the  registrar  of  this^court;  the  party  to 
whom  the  same  is  made  payable  to  name  the  bank  into  which  he  de&ires  the  same 
to  be  paid,  and  the  Master  to  name  the  place  for  such  payment. 

Where  money  is  paid  into  some  bank,  in  pursuance  of  such  appointment  aforesaid, 
it  shall  be  competent  to  the  party  paying  in  the  same,  to  pay  the  same  either  to  the 
credit  of  the  party  to  whom  the  same  is  made  payable,  or  to  the  joint  credit  of  such 
party  and  the  Registrar.  If  the  same  be  paid  to  the  sole  credit  of  thf  party,  such 
party  shall  be  entitled  to  receive  the  same  without  the  order  of  this  court.  Where 
default  is  made  in  the  payment  of  money  appointed  under  this  order  to  be  paid  into 
any  bank,  the  certificate  of  the  cashier,  where  the  same  is  made  payable,  or  of  other, 
the  like  bank  officer,  shall  be  sufficient  evidence  of  such  default.  Where  the  affidavit 
of  the  party  entitled  to  receive  the  same  is  by  the  present  practice  required,  the  like 
affidavit  shall  still  be  necessary." 

Another  Order  promulgated  on  the  same  29th  of  June,  1861,  regulates  the  pro- 
ceeding where  state  of  the  account  is  changed  after  decree  or  report.  This  Order  is 
as  follows : 

"PROCEEDING  WHERE  STATE  OF  ACCOUNT  CHANGED  AFTER  DECREE 

OR  REPORT. 

In  cases  where,  after  a  decree  or  decretal  order  for  the  sale  i.r  foreclosure  of 
OT  by  the  report  of  the  Master,  ehall  be  changed  by  payment  of  money,  by  receipt  of 


ill 
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raarobrSd  ^f  «h°?f '°  ""*'  ^^  °tl»"^'««'  before  final  order  for  foreclosure 
Irtgagfltf  J*  ^^^^^^^  ''°"^P«'«°'.  ^«  :^«  Pl'-'J^tiff  or  other  party  to  Tvhom  the 
h  r  thn^Vf  "^  X  payable,  to  give  notice  to  the  party  by  whom  the  some  is  nava- 
ble,  that  he  gives  him  credit  for  a  sum  certain,  to  4  nam/d  in  such  noticTand  ?& 

certtrtVhf  f'"'  "TJ"«  ^"^  *°  ^^"^  ^°  '^i^^*  °^"  ^""'^  ".oHgaVe  money  a  urn 
cW«'nn     1    K*^  """'I  •"  '""'^  °°^'''«''  °"^  •"  '"^se,  upon  the  final  order  f^rforS 

prober  to  be  alloweS  S'"'  ^'  'J"'  J."'^"  ^''^^  *^"'^  ^'^^  ^^^  named  in  such  nee 
£  ?o  eo  withou  Zrfhr  ^!^"^  ""^t''  tl^^  «'r«""«»'^n°««'  tbe  order  for  final  foreclosure 
illn!..  !        ^^"^  °''*'°^'  ""'^^^  the  judge  shall  direct  notbe  to  be  given  •  or  it 

shall  be  competent  to  the  party  to  whom  the  mortgage  money  i.  payable  to  an^l v  to 
a  Judge  in  Chambers  for  a  reference  to  a  Master,  o?  for  an  appointment  to  fix  such 
maTthbHr^^n^d  ?!?«'  'V'\'T'  ^T  f""'''  "P°"  '^°^'-'  o''";;","'as"the'j:dge 

It  shall  be  competent  to  the  party  to  whom  such  notice  may  be  eiven  to  acnlv  to 
a  Judge  in  Chambers  for  an  appointment  to  ascertain  and  fix  the  amounts  prE  tj 

Jn.«  r' m""?  P";^  'f ''"^  °^  '^'  "^""""^^  mentioned  in  such  noticT-orlora  refer- 
ence  to  a  Master  for  the  like  purpose ;  and  in  case  the  judge  shall  think  a  reference 

direct"     '  ^'"^'''  '^'  ""^'  "'"^  ^'  '"^^^  ^^^«^'^'  unless  the  judge  shall  othSwise 

««nIfH.T/i™°''^^''S?°  ^'''  proceeded  at  law  upon  his  security,  he  shall  not  be 
.'S^rord^r  otLr^;""^^^^'  "°^^««  ^^«  °°"^^'  ""'^^  *^«  circum'staaces,trse: 


(e)  This  order  is  merely  made  for  the  purpose  of  preventing  unnecessarv  and  hnr 
rassing  proceedings  against  mortgagors  a^nd  not  for  fhe  purpof e  ofTr  ven^nt^a  pru 
So  whereTrrf  '  "^"T'  ^^  '^' .^'^'Sr^^^'  "^  »'i«  righf  to  sue  at  law  and   nVqSy. 

in-Mhe  aueTfion^oT^h  '"^'  >'"''  ^°  ^°°.^  ^""''^  '^'  "^"'•^  ^^»  ^^^^  ^nt«r  t""  nicely 
w>  fpr^hfi/r  /i  ^  necessity  or  propriety  of  the  action.  The  maia  question  is. 
Tonw  a  T  nJ^""  'A '"  bona  fide,  or  for  the  purpose  of  making  costs.  (Dallas 
L?!;       *"•*'.  ^^'°'-  .^^ '   ^  ^'  ^   ^-  J-  280.)     So  where  the  pllintiff  in  equ  fy 

mrcf  silu  KS:"(>J?5.r  '"'"°  °'  '"""^"^  ^'^  ^"^"' ^'  '^  "^^  ^' ^^^ 

SCHEDULE  A. 

clo!^rr?oJ  aVnil^'  ''''°  'r?".*''^  ^y  *^'  ^^*^'°  "'^"^'^  complainant  for  the  fore- 
closure  (or  as  the  case  may  be    of  certain  lands,  being  the  west  half  of  lot  No   19  in 

fLJ'f^  concession  of  the  township  of  Toronlo,  (or  some  other  sufficient  decrii 

^er1hln^hTS  fi'^1'^"'  '  "T  ""T  ''"°*^^  ''  ^"'^"'^^  whether  t/'pSa 
«r,ri  Lin  w  P  '*^"*'ff'  ^^^  any  Charge,  hen,  or  incumbrance  upon  the  said  estate  • 
and  whereas  it  has  been  made  to  appear  before  me  that  you  have  some  UeV  charge' 
or  incumbrance  upon  the  said  estate,  and  I  have  therefore  cnused  y?u   o  S'e  made  a 

psTty  0  this  suit,  and  appointed  the day  of for  you  rappear  before 

me.  either  in  person  or  by  .  -.r  solicitor,  to  prove  j^our  claims.  ^         ^^  °'® 

Now,  you  are  hereby  •eo';   ed  to  take  notice : 

let.  That  if  you  wish  to  appl/  to  discherge  my  order  making  you  a  oartv  or  to 

vtVberlnnd  ^("irff'rr^.'  ^"^  "-'"^^'^  '^^'^^  fourtee'nSys  fr^om'Se'  er° 
ih!!^!n!f  V  •  ^^"  ^'"'  ^"^  ^°  ^^'  you  will  bo  bound  by  the  decree  and  the  fur- 
ther proceedings  m  this  cau3e  as  if  you  were  originally  made  a  party  to  th«  suit 

2ad.  That  if  you  faU  to  attend  at  my  chambers  at  Osgoode  HaU,  in  the  city  of 
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Toronto,  (or  as  the  case  be,)  at  the  time  appointed,  you  irill  be  treated  as  disolaim- 
ing  all  interest  in  the  property  in  question,  and  it  will  be  disposed  of  in  the  same 
way  as  if  you  had  no  claim  thvreon,  and  your  claim  will  be  in  fact  foreclosed  by  auch 
non-attendance. 

A.  B.,  Master. 

Note  (a). — When  the  decree  is  for  the  sale  of  the  debtor's  lands  generally  at  the 
suit  of  a  iudgment  creditor,  say  for  the  sale  of  all  the  lands  of  (the  debtor)  within 
the  county  of  York  (or  as  the  case  may  be.) 

SCHJJDULE  B. 
IN  C.'IANCERY. 

A.  B., Plaintiff, 

and 
C.  D Defendant. 

Having  been  directed  by  the  decree  in  this  cause  to  enquire  whether  any  person 
other  than  the  plaintiff  has  any  lien,  charge,  or  incumbrance  upon  the  lands  in  the 
pleadings  mentioned,  b<>.ing  the  west  half  of  lot  10,  in  the  2nd  concession  of  the  town- 
ship of  York,  (or  some  other  plain  description,)  I  do  hereby  appoint day  of 

,  at  my  chambers  at  (t-fijoode  Hall,  in  the  city  of  Toronto,  (or  as  the  case  may 

bo,)  to  proceed  with  the  saiu  enquiries.  And  you  are  hereby  required  to  take  notice 
tha*:  if  you  fail  to  attend  at  the  time  and  place  appointed,  you  will  be  treated  as  dis- 
claiming all  interest  'n  the  land  in  question,  and  it  will  be  dealt  with  as  if  you  had 
no  claim  thereon,  and  your  claim  will  be  in  fact  foreclosed. 

E.  F.,  Master. 


At  to  right  to  file  bill  to  foreclose. — A  mortgagee  who  holds  several  mortgages  on 
the  same  land,  one  of  which  is  not  due,  cannot  file  a  bill  to  foreclose  that  one  with 
the  others.     (Thibodo  v.  Collar,  1  Grant,  147.) 

^  A  mortgagee  holding  several  mortgages  on  the  same  property  can  file  a  separate 
bill  on  each  mortgage,  but  the  court  will,  in  such  case,  exercise  its  discretion  as  to 
costs.     (Noble  v.  Line,  5  U.  C.  L.  J.  163.) 

The  chartered  banks  of  this  province  have  a  right  to  foreclose  mortgages  held  by 
them  as  security.    (B.  U.  C.  v.  &coit,  6  Grant,  461.) 

Where  a  subsequent  mortgagee  files  a  bill,  and  the  prior  mortgagee  afterwards 
files  a  bill  on  his  mortgage,  the  subsequent  mortgagee  is  entitled  to  his  costs  of  the 
first  suit,  incurred  prior  to  his  being  made  a  party  in  the  second  suit.  (Allan  v. 
McDougaU,  6  U.  C.  L.  J.  64 ;  followed  in  Goodhue  v.  Whiimore,  7  U.  C.  L.  J.  124.) 

A  pisrson  holding  mortgages  in  trust  for  sale  to  indemnify  him  against  loss  on 
account  of  the  mortgagor,  is  not  entitled  to  foreclose  in  case  of  default ;  he  is  only 
entitled  to  a  decree  for  sale,  allowing  the  mortgagor  the  usual  time  to  redeem.  (Paton 
V.  Wilkes,  8  Grant,  252.)  ^ 

A  mortgagee  cannot  file  a  bill  to  forecloioe  before  his  estate  has  become  absolute  at 
law  by  default  in  payment.     (Bonham  v.  Newcomb,  2  Yent.  335.) 

Parties  to  forcloaure  mit>i. — Where  a  mortgagor  becomes  bankrupt,  his  assignees 
(and  not  he)  are  the  proper  parties  to  a  foreclosure  suit.  (Torrance  v.  V  .iterbot- 
toK,  2  uraat,  487.) 
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^^7^'^Ti::^r!&^^^  cp..ortg.gee  he  is  an  unneoe.- 

ter's  office;  (Russell  t.  Rober  Ln  5  U  ?  l  ?^*',*s\''*^f  °^^^^^       "'f »"  the  Mas- 
gagee  has  been  in  posaessic!     (/fifrf.)  '^  *"*  although  such  mort- 

^^^r:S',l^:^:T^^^  of  redemption  is  severed,  so  that 

persons  must  be  made  parties  ?n  a  Ift  tX'  i       1"''' ^""'^'' *^'^^ 
Wilson,  8  Grant's  Ch.  R.  666.)  foreclose  the  mortgage.     (Buckley  v. 

ga?or:bSi/:L^;tr?^^^^^^^^^  -?  e-utrlx  of  the  mort- 

interested  in  remainder.  (Marriott  v  Khff i^'  q "J?!'®?"/  represents  the  persons 
L.  J.  Ch.  312 ;  10  W.  R.  2^40*6"  T  N  S  l?S^  n^'  ^f '  ?  •^"-  ^^  S.  879;  81 
equitable  mortgage,  the  mortgagor  was  declar^i'l  ♦T^  ^  foreclosure  decree  on  an 
vesting  the  estate  in  the  morfgfg^:'*^(Sirre';.Si^;;  S^Be^^  ^I's  ^  -»  -^« 
See  also  as  to  parties  to  foreclosure  suits,  page  20  supra. 

dec'^rBh{uS7veth{rstr^^^^^  --f  i«^g-ent  creditors,  the 

must  be  fixed  L  that  purp\^7ca"rf^l^°.'H"pS^4^^^^^^^^  ^"^"^  P^^^'*' 

dan?:;?th':sroits^^  ht  ss;als;4v^"  r «« ^^  -  -^-*  ^«^- 

a  fresh  defence,  the  application^WaL  refused  on  fh^  *°  P."*u"  *°  ""^^^  •'"^  >•«"« 
frame  of  the  decree  the  rel  ef  Tuld  not  hai?  •  «"j'"llth«^t  on  account  of  the 
decree  should  reserve  a  day  tTshew cause  •  mSlt'''f  ""'o  «"*  *  re-hearing.  The 
as  to  the  form  of  a  decree  of  foredosurJa^n^?^  ^23;)  see  farther 

(Saunderson  y.  Caston,  1  Grant,  349.)  ""^  *^*  mortgagor. 

BhoVdTortllTiSoX^^^^^^^  f  /  <i--^  mortgagor, 

if  she  chose,  be  let  into  dower.' (T\rb?dT:r*Coll^^^^^  rGr^nt,  HT.^  ''''"''  "''^'' 

one^^rforp^i^tTf  t:^r::^T,f!^;iTRfr''  '^  ^  -'*«««-. 

equity  of  redemption.     (Hill  v.  Forsjlh,?  Sn°  s  Chi  R  465')°°'  ""'"'''''^  ^  *^* 
ga/etr^^rorrw^h^^^^^^^^^^^^ 

ror  paymen.  to  shew  hUlft ttS  l^m^rvSmTso^^^^^^^^^^^^ 

U>e''rel';"?b''ringte~alinu:°o  *^  T^*-^'^  ''  ^-"«  ^^  »  -^e,  that  if 
a  foreclosure,  otho^^lfse  the  o^J^^Jredy' :m'br  to' Vn''  *^f  ''''''  ^•''"^'^  ^« 
what  the  property  will  fetch  bvfii,nl«  r.n  v  *  ®®"  ^^  *h«  "^ual  terms  for 
0.  GoodhiS  v'  BuVowsfz  Gra'^rS. ^6  U  C  L  jTsq".*  *^«/«l'««5  («oodall 
on  petiUon  that  the  defendant  do  pav  the  amnn^t  .^iJ^'^  °'*  ^"^  *'^**^°  '''^  ««*« 
fortdosure.    (Ibid,  7  Grant,  45o!)  '''*^"'  *'°®  "^""^^  «'  ^^  defauli 

?^-»«e«m?i.kcV.ri,ay«e«^  of,  and  attendance  to  receive  mrtgage  «o«^.^Wl.ere 
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a  mortgagee  attencis  to  reoeive  the  mortgage  monej,  his  attendance  to  early  aa  to 
allow  u  reasonable  time  for  payment  of  the  money  before  the  end  of  the  time 
named  will  be  sufficient.  (Saunderson  v.  Caston,  2  Grant,  486.)  So  where  the  attor- 
ney of  the  mortgagee  attended  during  the  last  fifteen  minutes  of  the  two  hours 
appointed,  the  attendance  was  held  sufficient  and  the  final  order  was  granted. 
(Mitchell  V.  Hayes,  Grant's  Cham.  56 ;  5  U.  C.  L.  J.  232.) 

A  mortgagee  cannot  be  compelled  to  receive  payment  before  the  day  fixed,  though 
the  full  amount  of  principal  and  interest  up  to  that  day  be  tendered.  (Brown  v. 
Cole,  14  Sim.  427.) 

The  court  will  grant  an  order  changing  the  place  appointed  for  payment.  (Jones 
T.  Bailey,  1  Grant,  853.)  In  foreclosure  suits  the  money  should  be  paid  into  a  bank, 
(see  Order  29th  June,  1861,  supra,)  and  the  foregoing  cases  are  now  only  of  import* 
ance  where  money,  other  than  mortgage  money,  is  directed  to  be  paid  by  decree  or 
order  at  a  specified  time  and  place. 

Enlarging  time  for  pat/menL—ThQ  time  for  payment  of  the  mortgage  money  will 
be  enlarged  on  the  application  of  the  mortgagor,  if  the  property  be  an  ample  security 
and  there  is  a  probability  of  his  being  able  to  pay  at  the  end  of  such  enlarged  time. 
The  usual  terms  on  which  the  order  is  granted  are  the  payment  of  all  arrears  of 
interest  and  of  costs,  and  the  order  contains  a  reference  to  a  Master  to  compute 
subsequent  interest  and 'tax  subsequent  costs  in  case  the  parties  differ.  (Ford  v. 
Steeples,  1  "J.  C.  Jur.  1,  p.  282.)  In  this  case,  the  ground  upon  which  the  order 
was  granted  was  that  the  mortgagor  had  effected  a  sale  of  the  property  for  £50 
more  than  the  plaintiff's  claim,  and  that  ha  expected  to  receive  the  purchase  money 
in  full  in  two  or  three  months,  and  the  court  enlarged  the  time  for  six  months  on 
the  usual  terms. 


Strong  grounds  need  not  be  shewn,  as  the  court  is  indulgent  to  mortgagors,  but 
some  reason  should  be  aisigned,  otherwise  the  application  will  be  refused.  (Nanny 
V.  Edwards,  4  Russ.  125.) 

The  security  should  be  ample.    (Eyre  v.  Hanson,  2  Beav.  479.) 

The  interest  and  costs  will  be  required  to  be  paid  forthwith,  even  in  case  of  infanta. 
(Coombe  v.  Stewart,  18  Beav.  111.) 

In  Finch  v.  Shaw,  20  Beav.  555,  an  extension  was  granted  pending  an  appeal  to 
the  House  of  Lords,  the  mortgagor  being  required  however  to  pay  the  full  amount 
due  for  principal,  interest,  and  costs,  and  the  costs  of  the  application,  into  court ; 
the  mortgagee  to  receive  the  dividends  of  the  money  when  invested  on  hia  undertaking 
lo  re-pay  them  should  the  decree  be  reversed. 

Subsenuent  interest  is  to  be  computed  on  the  principal  sum  only ;  (Whatton  v. 
Cradook,'l  Keen,  269 ;  Brewin  v,  Austin,  2  Keen,  211 ;)  and  see  further  as  to  grant- 
ing extension  of  time  and  the  terms  on  which  it  is  granted,  as  to  payment  of  interest 
and  costs,  and  where  default  is  made  in  such  payment.  (Jones  v.  Creswicke,  9  Sim. 
804 ;  Geldard  v.  Hornby,  1  Hare,  251 ;  Eyre  v.  Hanson,  2  Beav.  478 ;  Edwards  v. 
Cunliffe,  1  Mad.  287 ;  and  see  2  Keen,  212 ;  Ellis  v.  Griffiths,  7  Beav.  88.) 

rpup.  nrdftr  TFill.  in  all  cases.  Droceed  to  foreclose  the  mortgagor  upon  non-payment 
at  tho  appointed  time  of  the  udm,  upon  the  oonditionftl  payment  of  which  the  order 
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by  the  mortgagor,  he  had  been  Ef d  tn  r„^=f  V°°^*'>"®"''®  °^  °<'°-P»yo>«'»t 

at  a  rate  much  beyond  the  rate  payable  under  th^Zr^.*"  '"'''  ""^'"'i*^  '^  ^'«  '"^ 
Bion,  the  mortgagor  was  required  to  nav«n.v,!=  mortgage  ;  on  granting  the  exten- 

by  the  mortga^ef  asruldro  er  the'rn^teres"  pavTbirbv^fif "  *°» ''"  rate  reserved 
V.  Macara.  Grant's  Cham.  R.  27 ;  and  Jetr  sSf!!  Kn!  S^SSam^.^RTs^ 

ex^rted^htmLwel^'ndtefe^"  m  S^''  '^''1'  ''•«  '^"^^  ^^''^^  *^«  '^^^^^''^"tB  had 
party  was  wortr^ch  more  t^an  the  debt' wLir-  '''ffi'"?"'^'  ^"'^  *^^*  '^"^  ^'°- 
the  order  to  enlarge  the  time!     °'^nt,'^4  Q^anJ,  61.)    '°«"®''^«'»»  <"^  ^^i^^  to  obtain 

The  application  for  enlargement  must  be  made  in  Chambers.    (Ibid  ) 

cloS^agSi^ret^^^^^^^  to  a  final  order  of  fore- 

to  reconvey  the  legal  esfat^e  unincVrntrT^UoBrvThXt::  ItZ  M^f'"''' 

JjoXwL'grrnJe"  ^Cli'Z  STe  c^naHnT  1?  f  T^  '  ^"'"-^^'P  '^^^^  "^ 
attorney  to  receive  the  mor?|age  Inev  orTdfa"  f^^^^^^  ^^^  P^^^r  of 

co-partner  being  resident  out  of  the  Sd^^^^^n  „«T^  affidavit  of  non-payment,  such 
mortgage  transaction.      Counter  v.^WWdeiG^att^Tss^  '°'''?"'^  "''^  *^« 

plaintiff  and  defendant  were  both  resiEtonLfTa?  •  .••^.^^^.^''!'  however,  the 
was  held  that  an  affidavirof  non-Dl7mLt  hv  tin  *"  "''?°^'?°  '°  ^""^^  ^"'^'°'  it 
under  such  circumstances  it  was  thouihTn.L^rif  T^*  2"'^  ''*'  insufficient,  as 
the  plaintiff  without  the  agr't  inowfnl\nv  thl^I  '  ^"■f^'^Z'  T^^'  ^"^'^  P"^ 
Kechnie,  Grant's  Cham.  42  fin  a  suTt  nf  f^/i  ^  f  ?u  '*'  (McKechnie  t.  Mc- 
a  deceased  mortgagee  where  the  ex^lnl  „,  ."'^^  ^^  ^^l  ^'''<'"*°'•  «'°'J  "i^isees  of 
appointed,  and  i^  Td  not  rppear  Sa?  the  d.^^J  ^"^nded  at  the  time  and  place 
attendance  was  held  sufficient  and  fin«lnrl.  /  i  t"''*'  ^"^  ^"'°  P*''^'  *!»« 
555.)  Where  the  mortgageLd  become  bank^^^^^^^  1^'""-?  :-■  ^"i^"'  ^  Grant. 
bill  to  foreclose,  the  finS  Srderwas  IrJ^Ln  ♦».      P^ '  ^^  ^^*'"*  ^'^  assignees  filed  a 

of  his  absence  fomtheluntryhad^norexP^?^^^^^^^ 

affidavit  of  non-payment.  7^/mant''Srlpa?r!ct*2^  "^  ^'^  - 

att!ntnce'hadCn't?de  'f  ZVatS'^'  TJ''}  "^"  "^  ^f-^^'  *l^-«t 
(Holcumb  V.  Le^Ts  GraSt.  44^)  ^  ''"^  ^""'^^y  P'^*'^*^^"^  «°d  following. 

^^  Where  a  mortgagor  sought  to  set  aside  a  fin^l  nr^a,.  .f  ^...-, _  __  . 

inai  iiiesae  incumbrancers  had  not  hp«n  mo/i»  ««"I" ■'•-;_'"=""' "°  ^^^  8' """«i 
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objection  could  and  ought  to  have  been  madeat  the  hearing,  or  in  the  Masters  office. 
(Cameron  t.  Lynes,  Grant's  Cham.  42.) 

Where  after  default  in  payment  at  the  tims  and  place  appointed,  the  mortgagee 
receives  any  thing  on  account,  the  default  is  thereby  waived  and  a  final  order  M  not 
be  granted  until  a  new  account  be  tak.  u  and  new  day  appointed. 

Where,  however,  after  default,  the  mortgagee  merely  enters  into  possession,  it 
would  seem  that  the  default  would  not  be  waived,  at  any  rate  if  the  occupation  rent 
be  shewn  to  be  less  than  the  amount  of  interest  accrued  bince  the  day  appointed,  so 
that  the  account  would  not  be  changed.  (Greenshields  v.  BUckwood,  Grant's  Cham. 
61.) 

The  local  agents  of  the  Bank  of  British  North  America  cannot  grant  powers  of 
attorney  to  third  parties  to  receive  money  ordered  to  be  paid  to  the  bank  in  a  fore- 
closure suit.     (B.  B.  N.  A.  T.  Rattenbury,  Grant's  Cham.  66.) 

Where  a  defendant  in  a  foreclosure  suit  was  served  with  the  Master's  first  warrant 
and  absconded,  and  the  subsequent  warrants  had  been  left  at  his  place  of  residence 
within  the  jurisdiction,  the  final  order  was  allowed  to  go  on  default  in  payment. 
(White  V.  Courtney,  Grant's  Cham.  66.) 

If  wife  and  husband  join  in  a  mortgage  of  the  wife's  property  a  decree  and  final 
order  of  foreclosure  against  both  wiU  foreclose  the  wife.  (Mallack  t.  Qalton,  6  P. 
W.  862.) 

In  a  foreclosure  suit  against  puisne  mortgagees  ard  the  mortgagor,  an  order  must 
be  made  foreclosing  the  former  absolutely,  before  proceeding  to  foreclose  tae  mort- 
gagor.    (Whitbread  v.  Lyall,  3  Sm.  &  G. ;  20  Jur.  671 ;  27  L.  T.  278.) 

Final  order  for  sale.— On  moving  for  final  order  for  sale,  it  is  sufficient  to  shew 
that  default  was  made  in  payment  of  the  plaintiff 's  claim,  and  it  need  not  be  shewn 
that  default  was  also  made  in  payment  of  the  claims  of  incumbrancers.  (Irvme 
T.  Whitehead,  Grant's  Cham.  10.) 

Openinn  jorecloaure.—k  final  order  of  foreclosure  absolute  drawn  up  and  entered 
was  set  aside  at  the  instance  of  a  purchaser  of  the  equity  of  redemption  who  had 
acquired  his  interest  after  the  institution  of  the  suit  to  foreclose,  but  who  had  no 
actual  notice  of  the  suit  till  some  time  after  the  final  order  was  granted.  (Hilliard 
V.  Campbell,  7  Grant,  96.) 


suit  of  a  plaintifi',  who  admits  part 
Ward,  11  W.  R.  135;  7  L.T.N.S. 


A  foreclosure  decree  cannot  be  opened  at  >.. 
of  the  decree  and  impeaches  the  rest.     (Patch  v, 
413.) 

The  court  will,  in  some  oases,  open  the  foreclosure  even  after  the  final  order  has 
been  signed  and  enrolled.  (Thornhill  v.  Manning,  1  Sim.  N.  S.  451.)  See  a  so 
Burgh  V.  Langton,  6  Bro.  P.  C.  213,  Toml.  Edit. ;  2  Eq.  Ca.  Ab.  609 ;  16  Vin.  Aov. 
476,  PI.  2 ;  where  foreclosure  was  opened  under  peculiar  circumstances  after  tne 
mortgagee  had  been  in  possession  for  sixteen  years. 

If  the  mortgagee,  after  final  ordei,  proceed  at  law  on  the  covenant,  or  on  some 
collateral  security,  as  a  bond  or  promissory  note,  he  thereby  opens  the  foreclosure. 
(Dashwood  v.  Blythway,  1  Eq.  Ca.  Ab.  317  ;  16  Vin.  Abr.  477,  PI.  3.) 

If  the  decree  of  foreclosure  has  been  obtained  by  fraud  or  collusion,  the  court  will 
rtr—  ;■•  "  -«i««.it.i.  a.AvH  V  Mansfill.  2  P.  W'ms.  78;  Gore  v.  Stacpoole,  1  Dow, 
18;  Harvey  t.  Tebbutt,  IJ.  &  W.  197.) 


,nil      #^ 
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h.      een  iml,roved  or  altered  oH       been  d  t'lt  iut     i'r^  T'^'^Vl'  '^'  P'^P*'"** 
Lant  r.  Crispe,  6  Bro.  P.  C.  f  oml.      I  181,^30.)  ^^"''^^  ''•  ^^»'>«P  «'  E'7l«u»d 

proves  insufficient  to  satisfy  t.  ,  tiraire  d     f  ""I?     °    "Z  ''"°'''  '"'»«'     ^^e  estate 

0  enforce  all  his  remedies  at  tbo  8amrtim«  "  V .         mortgagee  has  a  g<  -.era!  right 
>en  finding  his  estate  insufficientTo  «at"%  tho^  ^»t.  "'i 

ills  covenant,  he  can  only  do  so  bv  onentnrn.!/  ,  *'  ^*  P^'oceeds  to  sue  at  law  on 
redemption  to  the  4o;or  If  ?„wl  '^  .  foreclosure  and  giving  a  new  right  of 
first,  a^id  obtainspa. ,  paf£t of  L  debtl.' '■  IZ'tm  ?''  "l  '"V^P"^  ^'^  ««"«»«* 
principle  is,  that  if  the  mortgagee  takes  hi«i«-^  still  foreclo-^  for  the  residue.  The 
his  right  to  redee,..  and  theTortgagee  eo«-TtaL'7h*'  '^' T^'l^'^ior  retains 
allowed  to  get  both  it  and  the  debt.  **'^®  ^^^  "***«  fi"t,  cannot  be 

forirui:rn^t:^?edt^^^:rtr"^^^^^^^^ 

an  obscure  station  and  his  meanh  ulhtful  1  T\'  "'''f  P^^^  *°  t''*  8"^*.  be  in 
costs  in  case  he  do  not  redecSfTsird  v  fllndl  Tl^''  ?'v'**''^^  *«  «i^«  "•ourUy  for 
Williams,  1  Sim.  N.  S,  546.)       ^  *  ^'''''^^'  ^  ^^*»-  ^^'•-  45.  PI.  20;  Stevew  t. 

^^^^^^li^'lr^r^^^Zi'^^^flr^  -h  an  intere,*  in 
mortgagee  exercising  it  to  their  dsndv^L  '^"'*y,!^»l'  ^n*  them  relief  against  such 
C.  L.  J.  163;)  and  ?£rrwheth  r  the  poTef  c'  1^?^'^"°'?'  ?«°k  v.  W^atson  5  U. 
concurrence.  {Ibid.)  ^°^^'  '"*''  ^«  exercised  at  all  without  their 

mortgage ;  (Commercial  Bink  v  S  o?uTnKn'^ 7''n  ^  '"l'*  contained  in  the 
from  proceedings  to  ale,  under  a  decree  forTl^  nf*'  ?™°*''  ^^'"»-  ^^j)  Md 
Canada  v.  PottrofF,  8  U.  C.  L.  J.  382  )  °°  *  mortgage.     (Bank  of  Upper 

4tS?eli;fbe-l\1\nt  iTtrV''''''  ''^'>  ^--*'  -«Jer  the  p^yer 
136 ;  7  L.  T.  N.  S.  418  )  '''°°'^*-     (^'^*<'^  ^-  Ward,  iV^^r' 

alpg^^^at^^rthi^rr:'^^^^^^^^^^^  ^  ^«  ^»-«^  to  redeem. 

aside.    (Patch  v.  Ward,  11  W.  R.  135.)      ^  ^^  ^'*"*^ ''  ^«  """s*  seek  to  have  it  set 

REFERENCES  TO  THE  MASTER. 

.r5.f5"^  ^  ^"  "''"'  ''^'''  according  to  the  present 
practice,  a  reference  to  the  master  would  he  directed  ^'•'tter.whieh 
he  court  may  dispose  of  su<-h  matters  itself,  if  it  think  F^r^'- 
fit,  and  may  direct  the  proceedings  to  be  taken  in  full  'r"'-^"^ 
court,  or  at  chambers,  as  it  may  find  expedient.  (/)       S?SS?  '' 

Mi^l'^rLSln?*!!  !\^«'f:'«^/«tf.  a  right  to  have  the  reference  d.W  JT^I. 
Grant's  ChanrR.  310)''  '^"'"'^  ''^''''''  '^«  '^^"  ^«  ^led.    (Macar»~;."G^^"| 
19 
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SiJO.  2. — The  coOTt  may  obtain  the  assistance  of 
oHntaBtMoT  accountants,,  merchants,  engineers,  actuaries,  or  other 
scientific  persons,  in  such  way  as  it  may  think  fit,  the 
better  to  enable  it  to  determine  any  matter  in  evidence 
in  any  cause  or  proceeding,  and  may  act  on  the  certifi- 
eate  of  such  persons,  {g) 


iff!)  SngKoli  act,  15  &  16  Vic.,  oh.  80,  sec.  42. 

As  to  the  effect  of  the  powers  given  by  this  seotioa  in  extending  the  juriadioUon 
of  equity,  see  M'Intosh  v.  The  Great  Western  Railway  Company,  3  Sm.  &  ©.  146  • 
Mildmay  v.  Methuen,  1  Drew,  216 ;  22  L.  J.  Ch.  297 ;  16  Jur.  966.  As  to  the 
cmployBwnt  of  aooountants,  (Re  London  Birminghan  and  Buoks  Railwav  Company, 
fr!iA\  A^  ^^*^  *"®^  °®*  always  be  emptoyed  in  the  presence  of  the  parties. 
Uotd).  Aa  to  tlie  employment  of  scientific  persons  to  test  documents,  believed  to 
bw  been  forged,  se?  Groves  v.  GroveSj  Kay  App.  xix ;  2a  L*  J.  Ch.  199 ;  2  W.  E.  86. 

JUDGES'  iCHAMBERS.— BUSINESS   TO   BE   DESPATCHED 
THERE,  AND  MODE  OF  PROCEDURE. 

XXXiV.  In  futnre  one  of  the  judges  of  the  court 

torit'iffiiyta*^'^^^^  ®^'  *^*^^y  *'  chambers  for  the  despatch  of  the  follow- 

SSS'ofUJfc^^S  business,  and  of  such  other  matters  as  the  court 

"»•  from  time  to  time  shall  think  may  be  more  conveniently 

disposed  of  in  chambers  than  in  full  court,  viz. :  (h) 

(A)  EngjUah  a«t,  U  &  16  Vic.,  ok  80,  sec  11. 

Sub-sections  2,  4,  5,  7,  8,  9, 10,  of  this  Order,  are  contained  in  EoffUah  act.  16 
&  16  Vic,  oh.  80,  sec.  26.  ^  ^ 

(1.)  Fop  the  sale  of  the  estates  of  infants,  under 
statute  12  Victoria,  chapter  72. 

(2.)  As  to  the  guardianship,  maintenance  and  advance- 
ment of  infants,  (z) 


(»)  The  preoeedinti;!  may  originate  in  chambers,  (Smith's  Ch.  P.  658.)  Evi- 
dence mut  be  produood  aa  to  the  age,  fortune  or  property,  and  relailons  of  the 
infant. 

(3.)  For  the  administration  of  estates  under  Order 
XT. 


nrBam'  OTA«Miis._reotm>rai 

[»«.»  xjiiT,  in.  I.  aa>  n.] 

(4.)  For  tiine  to  answer  or  demar. 
(5.)  For  leave  to  amend  bills. 
(6.)  For  changing  the  yenne. 

^^■^  ^w  l*"""  '^  ?'"»''"'«<»'  of  wit-esw^,  or  to 
allow  the  production  of  iimher  evidence. 

(8.)  For  the  production  of  documents,  (k) 
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(Thompson  t.  Teuton,  9  Hare,  Afp."iu  )     "'  °"'  ■»"  I"?*"  "mourned  into  eontt! 

(9.)  Belating  to  the  conduct  of  suits  or  matters.  (?) 

T.  Vm  Hey  thnysen,  18  Jur.  844.)^       °""°*  ^ '»  «"»  """e  •»  to  on.,    (stoi 

Beo.  2.-A  judge  sitting  at  chambers  ma,  exercise , «.     . 
the  same  power  and  jurisdiction,  in  respect  of  theW!'^^-!?- 
ness  brought  before  him,  .sis  exercised  by  the  c^rtZ;^-?^* 

torce  and  effect  of  orders  of  the  court;(«)  and  all  or  anv 
of  the  powers,  authorities,  and  jurisdicLns,  gi^lTo  the 
master  of  the  court  by  any  act  or  acts  no;  in  for^  „ 
by  any  general  order  or  orders  of  the  cL",  Z'^ 
exercised  by  the  judge  sitting  at  chambers.  («)        ' 


W  E.gli.i  „,,  16  4  16  Tie.,  oh.  80,  «..  15,  H^,  «^  ,,, 


h 


mi 
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JUDGES*  CHAMBERS. — PROCEDURE. 

[ORDKR  XXXIV.,  SKO.  III.,  AND  IV.] 


Li  Moffatt  T.  Ruddle,  4  Grant,  44,  the  court  held,  that  whatever  applications  could 
under  this  order  be  made  in  chambers  must  be  so  made.  And  In  re  Stuart,  4  Grant, 
44 ;  a  judge  sitting  in  chambers  granted  an  application  de  lunatico  inquirendo,  it  being 
held  that  this  order  gave  to  a  judge  in  chambers  authority  to  act  in  such  a  matter 
And  also  see  In  re  Paton,  4  Grant,  147 ;  where  it  was  held  that  u..der  this  order  a 
judge  in  chambers  was  authorised  to  grant  a  writ  of  habeas  corpus. 

The  court  refused  to  hear  otherwise  than  in  chambers  a  motion  to  enlarge  the  time 
appointed  for  payment  of  mortgage  money.    (Anon.,  4  Grant,  61.) 

1^, j  It  would  seem  that  an  order  which  would  in  reality  amount  to  a  decree  in  the 

Oftuso  will  not  be  granted  in  chambers  even  on  consent,  but  must  be  obtained  in 
court.    (Craig  v.  Craig,  Grant's  Cham.  41.) 

Sec.  3. — The  court  may  adjourn  for  consideration  in 

SoSi.ym»t.cliaDal^ers  any  matter  which  in  the  opinion  of  the  court 

ciiainber«;jjjg^y  be  disposed  of  more  conveniently  in  chambers ;  and 

any  judge  sitting  in  chambers  may  direct  any  matter  to 

£S?riSS**be  heard  in  open  court  which  he  may  think  ought  to  be 

milK»to»urt.so  heard  ;(^)  and  such  matter  is  to  be  adjourned  at  the 

request  of  either  party,  subject  to  such  order  as  to  costs 

or  otherwise  as  the  court  may  think  it  right  to  impose. 


(p)  English  act,  16  &  16  Vic,  ch.  80,  sees.  27  and  37. 

As  to  costs  see  Wallis  v.  Bastard,  17  Jur.  1107 ;  2  W.  R.  47 ;  Leeds  v.  Lewis.  3 
Jut.  N.  S.  1290 ;  Dicken  v.  Hamer,  2  L.  T.  N.  S.  276 ;  Hatch  v.  Searles,  2  Sm.  &  G. 
147 ;  Yeomans  v.  Haynes,  24  Bea.  127 ;  Lister  v.  Bell,  6  Jur.  N.  S.  116 ;  28  L.  J 

«  J  S.*^®y^-  Henderson,  4  Jur.  N.  S.  202 ;  and  Re  Fellows'  settlement,  2  Jur. 
M.  B.  62. 

As  to  the  practice  in  an  adjournment  from  Chambers :  see  Saunders  v.  Walter  9 
Hare,  App.  v.;  22  L.  J.  Ch.  11 ;  16  Jur.  1008.  ' 

This  order  is  varied  by  the  Orders  promulgated  on  the  28th  dayof  Apri'  1862.  as 
follows: 

"APPEALS  FROM  ORDERS  MADE  IN  CHAMBERS. 

One  judge  will  sit  daily  in  each  week  for  the  dispatch  of  business  in  chambers. 
Matters  adjourned  from  chambers  under  section  third  of  order  thirty-four  of  the 
General  Orders  of  the  3rd  day  of  June,  1853,  and  applications  in  the  nature  of 
re-hearings  to  discharge  or  vary  orders  made  in  chambers,  are  to  be  heard  in  full 
court  on  the  last  Wednesday  of  every  month,  except  during  examination  terms." 

Sec.  4. — The  course  of  proceeding  in  chambers  is  ordi- 

proc3J«**fu   narily  to  be  the  same  as  the  course  of  proceeding  in 

ordtoMu'y  «!•    court  «pon  motion,  (q)    When  an  application  is  made  to 

3i^fpwseed.a  judge  at  chambers,  where,  according  to  the  present 

practice,  a  motion  would  have  been  made  to  the  court, 


notice 
ex  pari 
same  i 
In  othe 
the  pre 
the  fori 
with  su 
may  rec 

(?)  See 
(r)  Sch 


I  hereby 
of  the  busii 
at  chambei 
signed  by  ji 

Note.  If 
place  above 
absence,  as 

No  Stat 
brought  ii 
extracts  ol 
are  to  be  ( 
pies  of  dei 
originals  ci 

(«)  Thesai 
See  EnglisI 

Sec.  5.- 
hearing  of 
any  other 
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notice  of  he  application  (where  the  proceeding  is  not  No«ce  or  the  .p. 
.:.par^.)i8to  be  served  on  the  opposite  party,  in  the -^'V^.*^  »« 
same  manner  as  notice  of  the  motion  would  have  been  o^ZZ^r"^ 
In  other  cases  an  appointment  is  to  be  obtained  from  and  ,a  oth„ 

the  form  set  forth  m  schedule  M.  hereunder  written  '^'''^^i^- 
with  such  variations  as  the  circumstances  of  the  case 
may  require,  (r) 


$m 


(?)  See  English  Conaolidared  Orders  No.  XXXV.,  Rule  26. 
(r)  Schedule  M.  is  as  follows  : 

SCHEDULE  M. 

FORM  OF  APPOINTMENT. 

IN    CHANCERY. 


I  ,i;a 


A.  B.,. 
and 
C.  D.,.. 
I  hereby  appoint  the- 


Plamtiff, 


-day  of- 


I>efendant. 
•to  proceed,  (here  state  the  nature 


No  state  of  facts,  charges,  or  discharges,  are  to  be 
brought  in.     But,  when  directed,  copies,  abstracts,  or 
extracts  of  or  from  accounts,  deeds,  or  other  documents  No'tateofact., 
are  to  be  supplied  for  the  use  of  the  judge.    But  no  co-  *~"S'S«»to 
pies  of  deeds  or  documents  are  to  be  made,  whore  the 
originals  can  be  brought  in,  without  special  directions.  («) 

(«)  The  same  provision  made  as  to  Master's  Offic      (Order  XLIL,  sec.  6.) 
See  English  Consolidated  Orders,  No.  XXXV.,  Rule  z6. 

Sec.  5.— When  it  appears  to  the  judge,  upon  the 
hearing  of  any  matter,  that,  by  reason  of  absence,  or  for 
any  other  sufficient  cause,  the  service  of  notice  of  the 


'  I 


P'l 


m^ 


m 
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«f  mSOT,S?o?'*PP^i<5ation,  or  of  the  appointment,  cannot  be  made  or 
mV^uSSS^  ought  to  be  dispensed  with,  the  judge,  if  he  think  fit  mav 

vrita  upon  a  •uf-_v.„ii_  !•  .,,  ,  «      o   7  v  u-*jr 

fldent  cue.  wtiollj  dispense  With  such  service,  or  may,  in  his  discre- 
tion, order  any  substituted  service  ;  or  notice  by  adver- 
tisement, or  otherwise,  in  lieu  of  such  service  (<). 


(t)  English  ConsoUdated  Orders,  No.  XXXV.,  Rule  18. 

Kewpart,e,«,„  f'*  ^;-™^f»  ^^  ^^0  prosccution  of  any  proceeding 
SmK."  *  ^°'^®®»  '*  ^PP®^*"^  *°  *^e  j"^ge  at  chambers  that 

some  persons,  not  already  parties,  ought  to  be  made 

parties,  and  ought  to  attend,  or  be  enabled  to  attend  the 
SJn'^SSKS'PJ^^'f  •^^"g^  ^^^^""^  ^'"^^  ^^  °^^y  ^'^ect  an  office  copy  of 
lyl^tTbe  *^^  ?'«^^^  *°  ^«  se^^ed  upon  such  parties,  and  upon  due 
SS"»^"^K.'^^^'^^  ^^^'^^^^  «"°^  persons  are  to  be  treated  and  named 
originally.        as  parties  to  the  suit,  and  shall  be  bound  by  the  decree 

m  the  same  manner  as  if  they  had  been  originally  mads 

parties  to  the  suit. 

S/.i'SeW    Every  office  copy  of  a  decree  directed  to  be  served 

S/manSfr!^  "»<^er  this  scction  is  to  bc  cndorscd  with  a  notice  to  the 

^hinacheaui-effect  set  forth  in  schedule  N.  to  these  orders,  with  such 

variations  as  circumstances  may  require,  (u) 


(«)  Schedule  N.  is  as  follows: 

SCHEDULE  N. 
NOTICE  TO  BE  ENDORSED  ON  AN  OFFICE  COPY  OF  A  DECREE  UNDER 

ORDER  XXXiy.,  SECTION  6. 


To  Mr.. 


the  person  upon  whom  service  has  been  directed. 
(Set  out  the  order.) 

order  fixes  a  time  for  the  furtl^^r  proceeL«S^  ^dT  *^/?5""«  j^r^^-  When  the 
time  and  place  aDpointed  eitZr  in  n!r«n^^  '  1?^    ^""^  '^  y°"  ^*"  *»  a"e°d  at  the 

made  andyoceedfn^f takeTfuVourCncr a^'^tLT  r''''''M'^'^  •'''^''  "'''  ^^ 
dient ;  and  you  will  be  bound  by  the  Se;  and  fh^«  f  T^  think  just  and  expe- 
causeinthesamemanneras  if  you  Ld  been  ortn\*„^"''^f  proceedings  in  the 
without  anyfurthermtm,  ^  origmally  made  »  party  to  the  suit, 


Sect.  \ 
decree  u 
court,  at 
such  serv 
the  decre 

(f)  See  I 

Direotioni 
Balinhard  v 
of  the  decre 
to  parties  01 
265.)    As  t( 

M.  &  a  67a 

XXXV 

presiding  ^ 
as  he  may 
the  accoun 
he  shall  th 
the  accoun 
required  t< 
shall  be  ta 
the  matter! 
interested 
be  advised. 
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isi 


Zltr/t    ;  ''.:"""  '""'"""  -^-y^from  .1  date  „faUi"Ji?^V 
;  d"      1.7  '™''"^'  '"^  "'"'  -  '»  '^^  *»  or  vary  SH^  t„. 


'III 


:li 


W  See  EngUsh  Consolidated  Order,  No.  XXIII.,  Rule  18. 

BaSnh^dT  ZiockI  hITIpp  ^n  TtI"?  ^'  °^**'"^^  ^^  Chambers.  /De- 
of  the  decree  applie^'to  infante  ^^bSl  y  cfa^kl'  Vr  '^t^  P'^''"««  witJ  niace 
to  parties  outof  the  jurisdiction.  (ChawIv^SSie  10  Harf  1  '  ^^  ^  ^«'>  *-^ 
2650  ^As^  to  th.  section,  and  its  application,'  s'e^S  M^l^^^^^^  \ ^-^J; 

TAKINa  ACCOONTS. 
XXXV.  When  an  account  is  taken  at  chambers  the 

Ztr^/^  ?  V  '  r"'  "'p'"'  *°  *>■«  """i^  i"  which  srssss 

the  account  is  to  be  taken  or  vouched  •  anrt  in  „..«.  T      ""*  "^^ 
ha sli«ll  tkinU!.       i       "'/"'"'"«''>  *na,mca8eswhere'»'""'"'»t.u 

ftetl      .V    [  '",  "  ^'''  '■'  ""^y  '^'"'"  *>«•*  "  taking  ^o-ir 
the  account  the  books  of  account  in  which  the  account! 
required  to  be  taken  have  been  kept,  or  any  0" 
.hall  be  taken  as  primd  facie  evidence  of  the  truth  of  S^W3^ 
he  matters  therein  contained,  mth  Jibertyto  the  parties ?J°»""Vtt 

rared.;:r  "'  "'^■""""  '"-''^  ^  ^'^  ^^^ 


1 

.'I 


(»)  See  English  act,  16  &  16  Vio.  oh.  81,  sec.  64. 


^'r.%'''AS^rifZ:'^^^^^^^  *  '  — *«'  -  Millar  V.  Craig.  6  Beav.  443 ; 

T.  WimUr7ttt.rr68,  7"  75.'^^  ^  ^"^'^"'^'  ^  ^««-  M.  &  G.  9O6;  Ewart 
Latson  Tk"*  74  ^«'^?' '*«  0«den  y.  Battams,  IJur  N  S  791-  ^.«l.i.f 

XTdL'^tYngatuaVrSrtlSl'r,  "^'^'^  *«»-«' a  mortgagee  in  possession 

toe  deoree  by  difectSig  t  L  be  tian  Sa -^^^ 

J^  119 ;  27  L.  J.  Ch.  f  82 ;  6  W  R  8^)  "'^'^  '*'*'•    <^«^o«  '•  Booth,  3  DeG.  i 


<  ■  ,'■ 

-  ;   i 


^^■i 
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TAKING  ACCOUNTS. — SALES  ;  CONDUCT  OP. 

[order  XXXV.,   BKO.   11.  AND  III.,   AHD  OLDER  XXXVI.,  SBO.    I.] 


See  English  Order,  No.  XXXV.,  Rule  19,  and  Partington  v.  Reynolds,  4  Drew.  263 
Delavante  v.  Child,  6  Jur.  N.  S.  118;  Mutter  v.  Hudson,  2  Jur.  N.  S.  34.         ' 

In  Lodge  V.  Prichard,  3  DeG.  M.  &  G.  906;  before  the  court  below,  1  Sm.  &  0 
App.  vm.;  It  seems  to  have  been  thought  that  this  section  was  not  retrospective ;  but 
in  a  recent  case  of  Ewart  v.  Williams,  7  DeG.  M.  &  G.  68 ;  24  L.  J.  Ch  414  it  was 
held  that  It  empowered  the  court  to  give  special  directions  as  to  the  mode  of  takine 
an  account,  which,  though  not  yet  taken,  bad  been. directed  by  an  old  decree  to  be 
taken      Special  directions  under  this  section  may  be  determined  by  the  jud^o  m 


AnaceountiD         ^^^'  ^'~~-^^  accounting  party  is  to  bring  in  his  ac- 
part^  to  hJlng  count  in  the  form  of  debtor  and  creditor,  and  verify  the 

In  bii  account  in„   Ui»j'.  i  ,.,  .  j"'" 

debtor?n°/cre.  .  ^  ^™^^^^*'  "^^^ss  the  judge  shall  otherwise  direct, 

ditor,  unieM  the  The  itcms  on  each  side  of  the  account  are  to  be  numbered 

contrary  is  or-  -•      i  i     ,  "  ««  iiumucicu 

consecutively,  and  the  account  is  to  be  referred  to  by  the 
affidavit  as  an  exhibit,  and  not  to  be  annexed  thereto, 
and  is  to  ])e  left  at  judges'  chambers. 


contrary  ia  or- 
dered 


And  any  person 
desiring  to 
charge  an  ao> 
counting  party 
beyond  what  he 
has  admitted  is 
to  state  tbe 
amount  sought 
to  be  charged, 
ind  the  particu- 
lars, as  far  as  he 
may  be  able. 


Sec.  3.— Any  party  seeking  to  charge  any  account- 
ing party  beyond  what  he  has  by  his  account  admitted 
to  have  received,  is  to  give  notice  thereof  to  the  account- 
ing party,  stating,  as  far  as  he  is  able,  the  amount 
sought  to  be  charged,  and  the  particulars  thereof,  in  a 
short  and  succinct  manner,  (x) 


«f  fel  ^i!^^'  hh  °^  *^'^  ^'^"^^l.  ''^^  **^*°  ^'•o"  E°gl»sh  Orders  XXIX.  and  XXX..  16th 
of  October,  1852,  now  consolidated  as  Order  No.  XXXV.,  Rules  Nos.  33  &  34. 

wuY^fflf'l^*'' wf  *'°^  P"*-"^  brings  in  his  accounts  and  the  other  side  is  dissatisfied 
r„  L  nf V-  «  •*?'  "'^y  «"T'  *^"  accounting  party  viva  voce;  but  he  must  give 
S?  Thi  Lr'°?  **°  ''^"'^  he  wishes  to  examine.  (Wormsley  v.  Sturt,  22  Bea. 
898.)    The  accounting  party  may  be  ordered  to  produce  documents.  (Ibid.) 

SALES. 

XXXVI. — Sales  under  the  decree  or  order  of  this 
court  are  to  be  conducted  in  the  following  manner : (^) 


tee 


^^Irn    co^'J^otof  *he  sale  13  ordinarily  entrusted  to  the  plaintiff;  (Knott  v.  Cot- 

*h«  oJrW^  T°  *^°"«^  ?'  '^°"'**  °''*  ^*'«  ''^^'^  «°«"«d  thereti  according  to 
the  contract  if  performed  without  suit.  (Dale  v.  Hamilton,  10  Hare,  App.  vii.) 
When,  however,  it  appears  to  be  for  the  benefit  of  all  parties  it  may  be  given  to  a 
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90^(^uot  thereof.     (Hewitt  v.  NaJson,  28  L  .J.  ?h  4™)^  *•"•  ^"'  mortgagee  ha«  the 

(1,)  Ko  copy  of  the  decree,  or  order,  or  any  part 

thereof,  is  to  he  brought  into  the  judge's  chambers  r.     .. 
pr  master's  office,  but  the  original  dfcree  orlder        "•"- 
18  to  be  used,  unless  the  judge  or  master  requires 
such  copy.  ^ 

(2.)  An  appointment  or  warrant  is  to  be  obtained  from  Appo.nt«.„to, 
the  judge  or  master,  and  served  upon  all  necessary  '™*- 
parties.  -^ 

(3.)  At  the  time  appointed  thereby  the  party  having 

the  conduct  of  the  sale  is  to  bring  into  the  judge's  ^^-•rtta.«.nt. 
chambers  or  master's  office  a  draft  advertisement, 
but  no  particulars  or  conditions  of  sale,  or  any 
draft  or  copy  thereof,  (z) 


ment  should  aoDear  anH  if  o«J;    manner,  or  at  the  place  mentioned  in  the  advertise 

tisement,  an  affidavit  must  be  Produced  ^L^^^^^  *""  *^*  !?*"^"K  «^  ^J*'  «d^w! 

fit  and  proper  person  to  conductVhe  sale  ^        ^'°^°''^  auctioneer  to  be  • 

8aiy?tTas^°tatS\^reou1fvff^^^^^  ^'''V  ''  '^'  °°°'*'  *»*»  '^  t^e  condition,  of 
the  dower  attached  to  the  e^u't^ofr^^^^^^^^^^^  ''  ^''''''  '^^'^ '»  Sf/ 

property  brought  a  much  les2  s  m  than  it7hZi««  ^'  '°/°°««<l««°ce  of  which  thJ 
the  application  of  the  executors  0"  a  Ztv  Ihn  T'^T"^*^'  *  ^V^^^  ^»«  o'd^'ed  on 
whose  instance  the  sale  was  had  and  1^^*^^  •  ^T  °°'®*y  ^°  *^«  <*««»<>'.  »t 
cation  were  ordered  to  be  char^Prf «!«  .1  the  circumBtances  the  ooateof  the  »ppU. 
R.  368.)      _  ^^  "^^"^^^^  "P*"^  *^«  estate-  (Jones  v.  Clarke,  1  Grant's  cKn. 

(4.)  Such  draft  advertisement  is  to  contain  the  fol- 
lowing particulars,  viz.  :~.lst.  The  style  of  cause, 
jnd.  That  the  sale  h  in  pursuance  of  the  order  or 
decree  of  this  court.  3rd.  The  time  and  place  of 
sale.  4th.  A  short  and  true  description  of  the  pro- 
perty to  be  sold.    5th.  I'he  manner  in  which  the 


-FH 
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lU  oontents- 


Attondnnce  on 
appointment  or 
wamnt. 
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property  is  to  be  sold,  whether  in  one  lot  or  Several, 
and  ifin  several  in  how  many,  and  what  lots.  6th. 
What  prooortion  of  the  purchase  money  is  to  be 
paid  down  by  way  of  deposit,  and  at  what  time  or 
times,  and  whether  with  or  without  interest,  the  re- 
sidue of  such  purchase  money  is  to  be  paid.  7th. 
Any  particular  or  paticulars  in  which  the  proposed 
conditions  of  sale  differ  from  the  standing  con- 
ditions. 

(6.)  At  the  time  named  in  such  appointment  or  war- 
rant, the  judge  or  master  is,  in  the  presence  of 
all  parties  served,  or  of  such  of  them  as  attend 
to  settle  such  advertisement,  to  fix  the  time  and 
place  of  sale ;  to  name  an  auctioneer,  where  one  is 
to  be  employed ;  and  to  make  every  other  neces- 
sary arrangement  preparatory  to  tho  sale,  so  that 
nothing  may  remain  to  be  done  but  to  insert  the 
advertisement ;  and  all  the  before  mentioned  mat- 
ters must  be  done  at  one  meeting,  namely,  upon 
the  return  of  the  appointment  or  warrant,  where 
it  is  practicable,  and  no  adjournment  of  such  meet- 
ing is  to  take  place,  and  no  new  meeting  is  to  be 
appointed  for  the  aforesaid  purposes,  unless  it  be 
unavoidable,  (a) 


f  u 


(a)  In  infancy  matters  under  12  Vie,  ch.  72,  the  advertisement  is  settled  by  a 
judge  in  chambers,  on  an  ex  parte  application. 


loRertion  of  ad- 
vertiBement. 


Upset  price  or 
Nflerred  bidding. 


(6.)  The  advertisement  is  to  be  inserted  by  the  party 
conducting  the  sale,  at  such  times  and  in  such 
manner  as  the  judge  or  master  has  appointed  at 
the  meeting  before  mentioned. 

(7.)  The  judge  or  master  may  fix  an  upset  price  or 
reserved  bidding,  where  it  is  thought  expedient, 
without  further  order ;  but  this  must  be  done  at 
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notiZIZ  •'«'•««. mentioned,  and  it  „wbeWh.^»«.« 
notified  m  the  conditions  of  sale;  the  master  or 
h«  clerk  .so  conduct  the  sale  where  noauctioneer 
«  employed;   the  deposit  is  to  be  paid  to X 

the  time  of  sale,  and  is  to  be  forthwith  paid  by 
h.m  into  court:  biddings  need  not  be  in  wril;  ,™,„ 

of  the  sale,  may  bid  thereat,  provided  it  be  noti- 

s  to  be  signed  by  the  purchaser  at  the  time  of 
sale ;(«)  after  the  sale  is  concluded  the  auctioneer  '"'""■'• 
Jhere  one  is  employed,  is  to  make  the  usuaJ 
affidavit  according  to  the  present  practice,  and 
where  no  auctioneer  is  employed  the  mast  r  or 

effect  but  the  master  is  to  make  no  report  allow- 
ing the  purchaser  in  any  case. 


oS^Jt  pSa.'  "'"'  *^'  °'^"  "  ^2»^  ""'-"T.  1802,  which  direct,  the  c... 

If'uTrc'In'idirelXr^btt  t?  °'"'""  ?"■«  »"»  »f  "■»  «™4iMon=  of  ,J. 
P";per.7  .houM  he  lTde?lj\;7ffiS;'J/'^<|;°8- «"d,   .  ,Z°  „„„,"& 

Mlimaled  »oiue  and  the  sum  .i  Ji,i„h  .1,  .  ''  "'"'  "'"'  "»••«■•  >"tinc  forth  th. 
..cb  evidence  bef„™  him  s"e,  thetelmd  Wh7"'='"  t-'?  «'"'•  ''''•  mL?.'  .  fj 
';i«»f' »"»  "nder  a  .ealid  cover  ardd^yeS.'T.'''''*  '"  '=™°'''»  ">  '^"'g. 
property.    The  affidavit  for  the  ™,;n„... J        u,?  ""  P'""""  'PPointed  to  sell  the 

J  oold  clearly  state,  as  n  "art  cKruao.T.mi  !'%".r '"•»«"  "^^^^^^^^ 
elosed  by  the  affidavit  ivhca  filed.      '  '  °  "■"'  *»  ™'»» ""'7  not  be"  di/ 

..rb:s^^/rai:fpri\i':,rc'?ar'"  '^ "™  °' «« »". "-  .-o".* 

»-..  Wver,  was  Jakse,'re'o?''thrS,'r  ^1^^™::!  .r^pli^- 


B  '   . 
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nMrred)  declared  not  sold,  and  the  price  reserved  was  afterwards  disclosed  to  a 
person  present  who  agreed  to  purchase  the  estate  at  the  reserved  price,  the  court 
field  that  he  could  not  repudiate  his  purchase.    (Else  v.  Barnard,  6  Jur.  N.  S.  G21.\ 

Leave  was  given  to  the  plaintiff  to  bid  at  tlie  sale  without  taking  from  him  the 
earriage  of  the  decree,  where  he  was  the  first  inoumbrancer,  and  the  property  clearlv 
insufficient  to  pay  his  demand.     (Steele  v.  Deronport,  11  Ir.  £q.  K.  889.) 

A  mortgagee  having  bid  at  the  sale  of  the  mortgaged  property,  and  become  the 
purchaser  without  havlDg  obtained  an  order  previously  for  leave  to  bid,  the  court 
granted  him  an  order  nune  pro  tunc.  (Ex  parte  Pedder,  re  Uadwen,  8  Dea.  &  Ch. 
622;  1  Mont  &  A.  827.) 

Although  it  is  the  usual  and  the  prudent  practice  for  a  mortgagee  to  apply  to  the 
court  for  leave  to  bid,  the  court  will  not  rescind  the  sale  where  the  mortgagee  has 
purchased  the  property  without  such  leave  if  the  purchaso  has  been  made  by  him 
bona  fide.    (Ex  parte  Ashley,  re  Bell,  8  Dea.  &  Ch.  510  ;  1  Mont.  &  A.  82.) 

These  oases  seem  to  conflict  with  the  practice  which  has  been  adopted  ic  our  court, 
where  the  practice  has  always  been  for  the  mortgagee  having  the  condc  t  of  the 
sale  either  to  transfer  the  conduct  thereof,  if  he  desired  to  bid,  to  a  defendant,  or  if 
that  were  impossible  to  obtain  an  order  from  the  court  upon  a  special  application 
for  that  purpose  for  leave  to  bid.  The  order  provides  that  "  all  p«rties  except  the 
one  having  the  conduct  of  the  sale  may  bid  thereat,  provided  it  be  notified  in  the 
oonditions  of  sale  ;"  and  r.he  third  of  the  standing  conditions  of  sale  provides  that 
*'the  parties  to  the  suit  with  the  exception  of  the  vendor  are  to  be  at  liberty  to  bid.'> 

Notwithstanding  the  before  cited  cases  it  would  seem  that  the  order  is  not  directory 
only,  and  can  only  be  varied  in  its  application  by  the  special  order  of  the  court  for 
that  purpose  first  obtained,  and  it  is  clear  that  the  master  has  no  power  to  make  any 

{)rovisions  under  this  section  which  are  not  strictly  within  the  terms  of  the  order,  and 
n  a  recent  decision  it  has  been  held  as  the  settled  rule  of  the  court,  that  the  plaintiff 
or  his  solicitor  cannot  bid  at  a  sale  under  a  decree  without  the  leave  of  the  court ; 
non-oompUanoe  with  this  rule  will  vitiate  the  sale.  (Popham  v.  Exham.  10  Ir.  Ch. 
R.  440.) 


form  of  contract 

lillDgofcon- 
tract 

OoBfirmatioa  of 


(8.)  {c)  [Abrogated  and  discharged  by  Order  of  court 
dated  the  26th  day  of  February,  1862.] 

(9.)  (c)  [Abrogated  and  discharged  by  Order  of  court 
dated  the  26th  day  of  February,  1862.] 


(e)  Sections  8  and  9  of  this  Order  are  abrogated  and  repealed  by  Order  of  court 
promulgated  on  the  26th  day  of  February,  1862,  which  Order  is  as  follows : 

"SATURDAY,  22nd  FEBRUARY,  1862. 

It  is  ordered  that  sections  8  and  9  of  the  86th  of  the  General  Orders  of  this  court 
of  the  8rd  of  June,  1853,  be  and  the  same  are  hereby  repealed  ;  and  it  is  further 
ordered,  that  in  future  all  sales  are  to  be  with  the  approbation  of  one  of  the  Masters 
of  this  court,  who  ia  to  report  the  same  to  the  court,  such  report  to  be  in  the  form 
hereunder  set  forth,  or  as  near  thereto  as  circumstances  will  permit,  that  is  to  say : 
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••IN  CHANCERY. 

{Title  of  Came.) 
Pursuant  to  the  decree  (or  order)  of  this  honourable eourt.  bearinff  date  the— - 

t^L^iTZ """i^?  '"  i**^'  '"""''•  ^  '''*'°'  ""«*"  the  General  Orders  of  this 

Sln^  <h«  presence  of  (or  after  notice  to)  all  parties  concerned,  settled  an  adyer- 
tisetnent  and  particulars  and  conditions  of  nale  for  the  sale  of  the  lands  mentioned  or 
referred  to  in  the  said  decree,  (or  order,)  a»d  such  advertisement  having  accoJdinJ 
0  my  direotionH,  been  published  in  the  (naming  th.  newspaper  or  neisp^iperroTcf 
1?S  T"\  ^wn\^T'  ^.«fks  immediately  preceding  the  said  sale.Tof  aWe  casJ 
may  be.)  and  bills  of  the  said  sale  having  been  also,  as  directed  by  ii  published  in 

different  parts  of  the  township  (town  or  city)  of and  thJ  adjkcCt  countS 

and  villages,  (or  as  the  case  may  be,)  the  said  lands  were  offered  for  sale  by  publ^ 

auction  according  to  my  appointment,  on day  of ,  by  me   (or  bv 

.«!";  „:»"       ,     ,  T' T'  '*PP<'"°t«'^  by  me  for  that  purpose,  auctioneer,)  and  such 

sale  was  conducted  in  a  fair,  open  and  proper  manner,  when of  __ 

was  declared  the  highest  bidder  for,  and  became  the  purchaser  of  the  same  at  the 

price  or  sum  of  £—- ;    or  when  sold  in  different  lots,  that  A.  B.  became  thJ 

purchaser  of  lot  No.  1   at  the  price  or  sum  of^ ,  C.  D.  of  lot  No.  2  at  the  pr  c  J 

or  sum  of  £ .as  the  case  may  be  ;)  all  which  Laving  been  proved  to  n^y  satisfw- 

tion  by  proper  and  sufficient  evidence.  I  humbly  certify  to  this  honoural./court 

Under  the  printed  conditions  of  sale  is  to  be  printed  a  blank  form  of  contract  to 
these  words,  or  to  this  effect  :-.•  I  agree  to  purchase  the  property  (or  lot  nJ  -0 
men  oned  in  the  annexed  particulars,  for  the  sum  of  £—,  and  upon  the  Jwms 
mentioned  m  the  above  •  condiUons  of  sale,'  which  is  to  be  signed  by  the  purchMl!!' 

Witness. 

The  practice  under  this  order  may  be  shortly  stated  as  follows :    The  affidavit  of 
the  auctioneer  must  be  procured  ;  (for  form  of  which,  see  Book  of  Forms.  Part  t^I 
Second.  «yra,-)  the  contract  in  the  form  prescribed  by  the  order;  the  affidavit  as  to 
the  insertion  0/ the  advertisements,  (together  with  the  newspapers  in  whToh  thej 
have  been  inserted,)  and  the  publication  of  the  bills  or  posters,  should  be  filed  in  thJ 
Master's  office  to  whom  the  cause  stands  referred,  who  thereupon  issues  his  waianL 
to  hear  and  determine  and  to  settle  his  report  as  to  the  sale ;  Sn  the  return  of  wWoh 
r„  ?°*'  *i'  fJ'^'°"'  f  .**'  ^^^  ''''^  '^  e°°«  ^°to.  if  the  proceedings  of  the  saTe  are 
fii??''"!'^''?'*  *?^  ""T'^  'I  thereupon  settled  and  signed;  the  report  must  then  bo 
S'-*?^^  ^°k''''.°  days  after  tiling,  like  other  reports,  it  stands  confirmed,  and  thj 
sale  18  thereby  also  confirmed.    Previous  to  the  Order  of  the  26th  of  Februarv  1862 
the  sale  papers  referred  to  in  the  abrogated  section  (8)  had  to  be  filed  in  the  offi^A 
of  the  Registrar  at  Toronto  and  that.  too.  whether  thi  advertisement  was  settkdanS 
he  proceedings  as  to  the  sale  were  taken  before  the  master  or  a  judge  in  chambers 
(Patterson  v.  Stanton,  4  Grant's  Cham.  Rep.  100.)     But  this  pracUce  is  now  renl 
d  red  obselete  by  the  new  order,  and  every  sale,  mide  under  a  decree  of  the  oourL 
must  now  be  confirmed  m  manner  and  form  thereby  provided.  «""««^ 

(10.)  Such  sale  must  be  objected  to  by  motion  to  the 
court  to  set  aside  the  same,  and  notice  of  such 
motion  must  be  served  upon  the  purchaser  and '^'''■^**^''*°"*- 
the  other  parties  to  the  cause. 

(11.)  At  any  time  after  the  confirmation  of  the  sale  the 
purchaser  may  pay  his  purchase  money  and 
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Payment  of  pur- 
chase money  into 
court,  and  a'dmis* 
Bion  into  pusses- 
•ion. 


Obtaining  posses- 
sion. 


sales;  payment  of  iurohase  money. 
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interest,  or  the  balance  thereof,  into  court  without 
further  order,  but  with  theprivity  of  the  Registrar, 
and  upon  notice  to  the  party  having  the  conduct 
of  the  sale ;  and  shall  thereupon  be  entitled  to  be 
let  into  possession  of  the  estate,  and  may  either 
proceed,  according  to  the  present  practice,  to 
obtain  possession  thereof,  oi ,  if  such  possession  be 
wrongfully  withheld  from  him,  may  at  his  own 
expense  obtain  an  order  against  the  party  in 
possession  for  the  delivery  thereof  to  him.  (d) 


^L^m-^^rj^f'  "  ^'''^'  ^'^^^^^  ^""^^  possession;   (Hutto 


(Huttoa  V.   Mansell, 


into  possession  without  nrpliS?!^    *•  ^^^  ^^^  """^^  ^°'°  ''O"''*.  and  to  be  let 

vide  Marfeli  v.  Rudge,  2  Y  Tc  Ex  R  t^fi  ^  ^?*^-  ^^'^^-  ^-  ^-  J- 187;  but 

he  purchases  undeA  decree  of  "the"  ^Jr^^P  °°'J'^'  *  purcnaser  be  relieved  (when 
are  irregularities  in'he  decre'e  '%:Z'^  iTte'r'lS  Bfa'AsTt  ^«°rr^«^« 

entitled  to  his  costs  whenThe  ^^^t'i^iL  r\'ZT2\7t  ^l^f"'  '' 

obfa^S'ntSTe  thfe  ff  been  loo  ^7^''  .Purchase-money  into  court  cannot  be 
obtained  in  its  Ikvour!  andatX^n     l^'^^/.^PP'"^"^  °f'  °'  ^^'^  Master's  report 
upon  affidavit  of  rvice  of  notte  of  mTtit*^       ""f'l'  '""'i  '^^^^Ptaace  or  rep^or 
tions  of  purchasers  to  mv  ^nr^^oc  °°'  "^^^  discharged  with  costs.    Applica 

without  pre^ud  c1  to  obffiLs  to  th^^^^^^^  mto  court,  and  to  be  let  into  posaeS 
10  Beav.  33  ;  and  see  SZ  t  st.I/  r  "'.  n^^'  1^'"''^'  (^"""  v.  Marriof t, 
ton  v.  Mansell,  2  Beav  ^60  ^  mfZAvn''''^  ^^^"^J^  iSU.C.  L.  J.  187;  Hut^ 
■NT   a  70  J  t.      .     '^""•J    ."Ut  see  Miller  v.  Pridden  26  T,    T  Ph   iaq  .  q  t 

N.  8.  78  ;   and  Morris  v.  Bull    17  L    T  Ph   Q  .  \o  \       a     ^  ^'^'  ^°^  >  ^  '^"'■- 

the  court  may,  under  .necklX.Lc         ^''"^  ""^'^'^^^tandrng  the  general  rule, 

money  into  cJurt  befoSlThas'rptd  SS  ^ne"^Vj'''''''T'  ''  ^^^^  ^^  ^'^''''^-^ 
must  be  made  against  his  taking  possession  -at?  L  t'n  T*" '"'"  '^P'"''  P''^"^^"" 
similar  order  was  mado  in  Sis  v  Zl  ^iS  '^^^^^^t''^  acc«Pted  the  title.  A 
Dakins,  1  C.  P.  Coooer  Ren  t/mn  ^  ..  '."^^'^olT'''  °°  ^^^  authority  of  Hinde  v. 
11  Bea!  399 ;  8  L  J  n??67  wtJe  thr.''";  VI .?"'  '''  ^"^^'^^  ^  Anstruthel 
chafer  to  pajr  in  purchase  monVv  J»t  f  "°".''^V^d  that,  on  an  application  by  a  pur' 
order  would ^hrcoKr?toThoruir  of  ^S!  J^i^Jf '«^t«  "Ejections  to  the  title,  such  an 
although  in  this  case  the  court  recused  to  rke^l'^^'S  '^'  ^'^'^  ^l^  °«*  ^"fl"'''^^' 
the  purchaser.    The  appncatiLl"d"b'een  mTde^rpaSt^'hVsut^^^  ""^^°*  '' 

•nSSerto^'X"  tt  SioS. '''  P"'^'''^^^  '"^'^^y'  °°-y  *^«  ^^'^dor'^  solicitor  i. 
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into  court,  see  OflFen  v/HamSn;  8  W  R  129.  ^*^"^^^^ 

chaser,  and  must  pay  the  a™di«0Dal  nnrih^l  ™        considered  as  a  substituted  pur- 
parties  to  the  auit'  plodder  vMrJaml!  ZJ'"''  "°"*  '''  '^'  ^^^^^^^  '^^^ 

Where  an  estate  was  sold  under  a  decree  nnr?  «».«  «#  *t. 
was  that  the  purchaser  pay  the  purchase  mon«vf„*  ^^  conditions  of  sale 
at  his  own  expense,  it  wa's  ild  th^a^the  JurSsfr  was  eSed"?  ^h«^'''°  ^^^^ 
a  reference  as  to  the  title  reported  good  by  the  jSLTfir  ®°/**^®*i  *»  the  costs  of 
Keen.  e71.J  When  a  purchaser  neelects  to  n^v  i„  L=  u  (^^'"'^en  v.  Benson,  1 
tion  is  mac/e  to  the  tiUe,  the  court  viUorSe?  him  w  twS'a  if -.Tr^'  '*°'*  "'^  ^»'J«<'- 
amount  with  interest ;  or  in  default  diS  a  re  saTe  of  tv.!  *'**  *™®  *°  P*^  '°  *!»« 
purchaserpaycostsof  motion  and  dXifncvTi„v«n  PrP''"*^' *°^  ^^at  the 
Crooks,  4  Grant's  Ch.  R.  376  )         ^^^^^^^^^y*  >f  any,  on  such  re-sale.     (Crooks  t. 

to  the  property  is  g^ood ;  'b"u7'Sf  atf?rSf°?LTYhe3^^^^^  *\^*  *••«*•"« 
according  to  the  decree  •  that  nil  nprsnna  ^L  *°®  ^*^®  ^''^  been  made 

court;  i|\takesrtUle  wlh^Tcret"^^^^^^  T  ^^o-tje 

must  suffer  the  consequence.  (Ibid. )  Where  hJS^plvL-  ^^  °°'  ?'"*'*«•'*'  ^^ 
itself,  the  court  will  not  compel  a  pichaser  to  tlJln  ?!''  '^';°''  ''^  *^«  *^««'«« 
though  the  parties  mav  nrreed  to  rJS  fi,!  .  ^  an  estate  sold  under  it,  even 
W.  287;  Calvert  v.Sfrey  6  Bea  97  Shtir^'  J^««^?«™  ^-  Brasier,  ^  J.  & 
see  Baker  v.  Sowter,  10  S.  343  )"       '  ''""'^  ^'  ^«^«"dge,  13  Jur.  1042 ;  but 

4;^V?ora7oX«\\^^^^^^^^^^  time,  the  plaintiff 

money,  together  with  interest  and  the  costs  of ThTaSation^ir.i,*'"n'  T^  '3  ^'^ 
accordingly.  The  order,  however,  cannot  be  obtaLed  unt  th/'^'^^K^^"  ^'  "''''""•* 
accepted  the  t?tle,  or,  upon  a  reference  rseese?  12  n  ^,1  ^^^  f^\^^''-^^  has  either 
be  made  is  obtained,  gutter  v.  Eiott  10  Bea  'L  fW  *^*i  ^  T^  ""«  "»" 
be  served,  and  it  should  be  endorsrasTrovided  bv  Order  y  T  v?'^'"  *'?*^°'.^  """^^ 
purchaser  neglects  to  comply,  it  may  beSS  ^n  the  Sul'^JI;?/'"'  ''  '"'  ''  *^« 

tion?  toTmi"  eltp:n%PaTmtroVhi^^^  ^'^^T'  P-J"«^-  *«  objec 

Mansell,  2  Bea.  260  j  MorSs7Su?l!  12  Jur?^  4!)         """"'^  '"*"  '°"*-    (^""^^  ^• 

haJ!nra"JUT  insist^Ptrna'nt:  SL" thf  "*  '?" ^  ^'  «'^«''  «^  *^«  -«' 
the  persons  'whose  e^sta'te^  aL^^,  wlVurgTth^da^rSfn^^  *^^' 

sioned'h/Strof'thY  ?:ffi  'rho'tr?'"'  '"•'ir^'  '^"'^  «"«^  ^^^^^y-  «ot  occa- 
receiptof  the  rents  aUhou^hSp^^^^^^  ""'^^  °"*  ^"  «°t'"«d  *«  an  earlier 

accru'ed  due  wSltl^tratay^'ltn'gTtr^^^^^^  ^^^^^^  ^^^^ 

««.»nf„.-."!:fV:  ?-T       't'   purchaie  money,  without  such  order  op«r«H-.„  ~=  JL 
_-„,_..  of  t.c  „Uo.     ^hooper  v.  Goodwin,  1  Coop.  95;  Lloyd  v.  WaUe,"  rSrl 
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To  enforce  poagCMion  the  purchaser  should  npply  on  notice  of  motion  to  a  judge  in 
Chambers,  which  must  be  served  on  the  person  m  possession,  for  an  order  for  deliverv 
of  possession  within  a  limited  time,  and  upon  service  of  the  order  and  of  a  demand 
as  herembefore  referred  to,  (see  page  129.)  and  the  person  in  possession  being  a  party 
to  the  oause,  the  purchaser  may  proceed  by  writ  of  assistance  as  previously  directed 
If  a  person,  not  a  party  to  the  siTit,  be  in  possession  the  purchaser  must  proceed  by 


(12.)  {e)  When  an  enquiry  into  title  has  been  directed  by 
the  court,  the  vendor  is  to  deliver  an  abstract  of 
the  title  to  the  purchaser,  and  if  the  purchaser 
does  not  object  to  the  title  and  obtain  and  serve 
an  appointment  or  warrant  from  the  judge  or 
master,  to  consider  the  same,  within  fpurteen 
days  after  the  delivery  of  such  abstract,  he  is  to 
be  deemed  to  have  accepted  such  title  j  at  the 
time  of  serving  the  appointment  or  warrant  the 
purchaser  must  deliver  to  the  vendor  a  written 
notice  of  the  objections  to  the  title ;  at  the  time 
appointed  a  duplicate  of  such  notice  is  to  be 
brought  into  the  judge's  chambers  or  master's 
office  by  the  objecting  party,  and  such  objections 
are  to  be  argued  before  the  judge  or  master,  who 
is  to  allow  or  disallow  such  objections  ;  and  such 
allowance  or  disallowance  is  to  be  subject  to  ap- 
peal by  way  of  motion  to  the  court ;  (/)  the  judge 
or  master  is  to  make  no  report  upon  the  title,  but 
the  judge  or  master  is  merely  to  mark  the  objec- 
tions allowed  or  uisallowed,  as  the  case  may  be ; 
such  objections  so  marked  are  to  be  filed,  and 
such  allowance  or  disallowance  is  to  stand  abso- 
lutely  confirmed,  unless  appealed  from  within 
fourteen  days  after  such  filing. 


(«)  This  section  regulates  the  practice  in  regard  to  all  enquiries  as  to  title,  whether 
under  sales  by  the  direction  of  the  court,  or  otherwise. 

When  the  abstract  is  served  there  should  also  be  served  at  the  same  time  a  notice 
that  if  the  purchaser  do  not  object  to  the  title  and  obtain  and  serve  an  appointment 
or  warrant  within  fourteen  dayg  he  will  be  deemed  to  have  accepted  the  title. 
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good  UU«  geSnUy.       "'  '^  ''•  ^'^  >  ""'' '"  "  <»  »»W"g  m4  Anri^^ 

S.«gii.g  irior  InoumbSs     Tf  iL  ™S  "■"'"  .""""^  ""'  '"  "'"'•"•tod  in  di.- 
■»n(lto  de  oonmMM  IhB  »,irt^-ir    t'  o.dmI  prooaro  auoh  release  or  eonour- 

fonu  tte  oonSr'TsliS  vXSLrr'ISj  'ctft^Jr"""'^  '»  ^'■ 
wh?tt.?ret°^d"'.he"l°L'J  JJll^ill'^r,  f  °,''°.^rj°'*'  •  ««••  ■"" 

V.  Furrier   1  MftH   fi<?fl  ^  rrk-    *'"'' "P  *»  such  date,  be  ordered  to  pay  costs.  CHarford 
Asylum,  11  Beav.  1)    If  th.  decr;«  iS,?  •  North  Eastern  Metropolitan  District 

<n  enquiry  .,  „  «„»  wi„  j,  ai,e„,,j  „  ^  ,„j,  ,j,^.^,  __,  ^^^^^^^^_  ^  ^^^^ 


iJ 
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reap^oting  wjjioh  t|ie  court  will  specifically  perform,  such  as  shares  in  railwav  and 
^wwig, companies.    (Curling  v.  Flight,  2  Phil.  613;  Shaw  v.  Fisher,  2  DeG.  ASm. 

An  enquiry  as  to  title  will  be  directed  before  answer,  if  it  be  admitted  on  the  motion 
that  there  la  no  other  question  than  that  of  title;  (Balraanno  v.  Lumley,  IV  &  B 
2-4  ;  see  also  1  Mer.  372;)  seem  where  there  is  no  such  admission.  (Matthews  t' 
Dana,  3  Mad.  470.)  ^ 

Though  the  Master  report  against  the  title,  the  purchaser  will  not  be  discharged 
if  the  title  can  be  made  good  within  a  reasonable  time.  (Chamberlain  v.  lee  10 
Him.  444  ;  Coffin  v.  Cooper,  14  Ves.  205 ;  Sidebotham  v.  Barrington,  4  Bear.  110.) 

The  Master  should  report  unoonditionally  whether  the  title  be  good  or  not ;  it  would 
b*  upproper  to  report  that  a  good  title  could  be  made  subject  to  the  performance  of 
certain  conditions,  or  with  the  concurrence  of  a  third  party.      (Magennis  v.  Fallon 
2  Mol.  661,  676,  583 ;  Lewis  v.  Loxam,  1  Mer.  179.)     '     ^      ^      ^  ' 

Where  a  report  allowing  the  title  is  appealed  against,  and  the  appeal  is  dismissed, 
the  title  cannot  be  further  objected  to.  If,  however,  the  appeal  is  allowed,  further 
objecUons  may  be  made  on  the  delivery  of  a  fresh  abstract.    (Brook  v.  — — ,  4  Mad. 

812.J  ■ "      ' 

T  Even  though  the  Master,  report  in  favour  of  the  title,  if  on  an  appeal  the  court  think 
It  too  doubtful  to  force  on  a  purchaser,  they  may  dismiss  the  bill.  (Robinson  v.  Mil- 
ner,  I  Hare,  678,  n ;  Willcox  v.  Bellaers,  T.  &  R.  491.) 

Where  on  an  appeal  from  the  report  allowing  the  title  the  court  is  dissatisfied  with 
evidence  of  a  fact  which  had  satisfied  the  Master,  they  will  refer  it  back,  the  vecdor 
offering  to  produce  additional  evidence.     (Andrew  v.  Andrew,  3  Sim.  390.) 

It  would  seem  that  if  the  decree  omit  the  reference  as  to  title,  though  the  defen- 
dant did  not  object  to  the  omission  at  the  settlement  of  the  minutes,   the  decree 
would  be  amended  on   a   re-hearing  at  his  instance,  and  an  enquiry  directed 
(Hughes  v.  Jones,  Eng.,  6  U.  C.  L.  J.  46.) 

As  soon  as  the  sale  is  confirmed,  in  manner  hereinbefore  mentioned,  the  pur- 
chaser's solicitor  proceeds  to  investigate  the  title,  and  if  on  looking  into  the  abstract 
he  finds  any  objections  to  it  which  cannot  be  settled  out  of  court,  he  follows  the 
course  provided  by  this  section. 

As  to  the  conveyance  on  sale  by  court,  and  patties  thereto. — The  draft  conveyance  is 

prepared  by  the  purchaser's  solicitor,  at  the  purchaser's  expense.     The  conveyance, 

when  settled  and  approved,  must  afterwards  be  executed  by  the  parties,  at  the  ven- 

y  dor's  expense.     Where  the  purchaser  requires  the  execution   of  the  deed  to  be 

/   attested  by  his  own  solicitor,  that  requisition  ought  not  to  be  refused,  unless  under 

'^  •   special  circumstances.     (Viney  v.  Chaplin,  27  L.  J.  Ch.  434;  4  Jur.  K.  S.  619;  6 

W.  R.  562;  31  L.  T.  142.)     If  any  party  refuses   to  execute,  an  order  may  be 

obtained,  upon  motion  in  chambers,  cotice  of  wnich  must  be  served  on  the  party  for 

him  to  execute  the  deed.     The  order  thereupon  obtained  can  be  eniorced  in  the 

usual  way,  by  order  absolute  and  attachment. 

The  decree  usually,  and  indeed  invariably,  contains  a  provision  that  the  Master 
shall  settle  the  conveyance  in  caae  the  parties  differ  about  the  same.     It  has  been 
held  that  the  purchaser  must  pay  the  costs  of  his  attendances  in  the  Master's  office, 
unless  he  can  make  out  a  special  case  for  exemption.     (Hodgson  v.  Snaw   16  L  J 
Ch.  66;  llJur.  95.)  »         •    • 

The  mortgagor  and  his  heir^  are  unnecessM*y  and  improper  parties  to  the  convey- 
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The  wife  of  the  mortgagor  is  ai«„  an  , 
has  barred  her  dower  in  t^^  "^  """ccessary  nartv  fn  «.,-i. 

aower  m  the  mortgage.     (Moore  v.  Shfnneri  ^"*'^  «««!*yance.  if  she 
In  sales  under  the  decree  nFfi.  ^- "'"°''«"' Grant's  Cham.  69.) 

Where  the  mother  of  infant,  «,„!,  ^*'*°'-  ^*P-  90.) 

.  '  *^  •     V»     Jja    (I, 

^^^^^5--"--;ti^XK  (Cooper.. .er.. 

Astocovenantstobeenteredintob,tr«scees  see  w    ^  '    ^'''''^ 

Ireland  .  McMaster,' (not  r^o^r^e^fcVaml^;---^^^^^^ 

^SfS"'T'S:r^^^^^  to  have  the  t^Ue 

and  not  the  ^urchase^JVfXrrf  *'«  A«-tl\     C  ^  tlTt  '"^'  '»'«  ^^S' 

extent  the  laVst  single  lot     ?Lnv'  ^\''^  ^°  »»>«  aggregate  e^^^^^^^^^ 

lot"  have  reference  to  onnnf,-/       "/•  •^acl'man,  21  Beav  IHM    ^l*'^®^  ^"^  value  and 

649;  2  W.  R  672  /i.r'*^'  °°^  °ot  to  mice      ml'-ilu^    ^'^e  words  ••  lareest 

Pod'..ction  ff  fh?;  tle'dtSs'l^p""  ""'  *^«  «'re^oti'L^^  J^j  Jed^t'^^^^'^'-^'  1«  '«- 
Strong,  4  Jur.  N.  S  943!  rw  ^d^^^^'.'""  ^-  ^Iwes,  6  W  R  ^iii  ^v**  *  "o^e^antfor 
money  contains  no  directi'nn  f  h^^^'^  ^^  the  order  fof;«  '  ^"*  ««*  Strong  v. 
»ay  be  obtained  on  SrinCh^'rh'^  ''  *^«  «tle  deed^an TdSV'  ^'^  P"'-'=''««« 
dor's  solicitor  should  obtt^n  fro^  h^'"'  ^"  "^^Pletion  of  the  .,  "'k'""*^  P"'"P^«» 
his  name   to  consent  t«  „  ?  ^'^^  Purchaser  a  wrift»n      Vl    P^chase,  the  ven- 

tre purchase  moneT    Tt^ooTlTlT  ^^"'  '""^  bel^de  tS'tt"^  *«.  "^'^«  "««^f 
.on  win  not  in  general  be  ai'v^d     (l^r'^'i''  •^Pp'«'«nc  'jnZh'aV'*'  ,^'^^ 
V.  Strong,  3upra.)  ^'^-    (barton  v.  Latour,  18  Bea  fioft    v    *°  appHca- 

»    ojjea.  o^b;  but  see  Strong 
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A  ptirohMer  at  a  sale  tinder  a  decree  of  the  court,  cannot  move  to  be  disoharged 
from  his  purchase  until  the  repori  has  been  confirmed,  the  report  being  the  only 
eTidence  that  the  court  can  receive  as  to  the  purchase  having  been  made.  (Maccul- 
looh  y.  Gregory,  2  W.  R.  676.)  A  purchaser  under  a  decree  was  discharged  from  his 
purchase  on  the  ground  of  misrepresentation  where  the  facts  were  that  the  occupa- 
tion was  hostile,  and  possession  could  only  bo  obtained,  by  ejectment ;  (Lachlan  v. 
Reynolds,  1  Kay,  52 ;  28  L.  J.  Ch.  8  ;  2  W.  R.  49 ;  22  L.  T.  211 ;)  and  see  also  Drys- 
dale  V.  Mace,  28  L.  J.  Ch.  518 ;  2  W.  R.  280 ;  McCuUoch  v.  Gregory,  1  K.  &  J.  286; 
24  L.  J.  Ch.  246  ;  24  L.  T.  807  ;  3  W.  R.  281.) 

And  as  io  rescinding  the  contract  on  the  ground  of  misdescription,  see  Leyland  v. 
Illingworth,  ex  parte  Webster,  2  L.  T.  N.  S.  456,  587 ;  8  W.  R.  695 ;  Turner  v.  The 
West  Bromwich  Union,  9  W.  R.  156 ;  8  L.  T.  N.  S.  662. 

An  agreement  between  two  persons  not  to  bid  against  each  other,  is  not  in  itself  a 
ground  for  setting  the  sale  aside,  nor  for  opening  tLe  biddings.  (In  re  Carew,  26  Bea. 
187  ;  28  L.  J.  Ch.  218;  4  Jur.  N.  S.  1290 ;  7  W.  R.  81 ;  32  L.  T.  154.)  The  dictum 
of  Lord  St.  Leonards,  V.  &  P.  93,  was  disapproved  in  this  case.  If  it  appears  that 
the  purchaser  is  not  a  responsiblo  person,  and  unable  to  perform  his  contract,  the 
vendor,  instead  of  proceeding  to  enforce  the  contract,  may  apply  to  have  the  pur- 
chaser discharged  from  his  bidding,  and  that  the  estate  may  be  rt-sold  ;  (Hodder  v. 
RufSn,  1  V.  &  B.  644  ;)  and  in  such  case  the  purchaser  will  be  ordered  to  pay  as  well 
the  expenses  arising  from  the  non-completion  of  the  purchase,  the  application  and 
the  re-sale,  as  also  any  dbficiency  in  price  arising  from  the  second  sale.  (Harding  v. 
Harding,  4  M.  &  C.  514 ;  but  see  Re  Healey,  Grant's  Cham.  R.  64.)  The  order  is 
obtained  on  application  at  Chambers,  on  notice  to  the  purchaser  and  the  parties 
in  the  cause,  and  upon  an  affidavit  of  the  facts  on  which  it  is  gi-ounded. 

If  the  purchaser  is  desirous  of  being  discharged  from  his  contract,  and  of  substi- 
tuting another  person  in  his  stead,  an  order  for  such  purpose  may  be  obtained  on 
application  at  chambers  ;  but  the  court  requires  to  be  satisfied  by  affidavit  that  there 
is  no  under -bargain,  for  the  new  purchaser  may  give  the  other  a  sum  of  money  to 
stand  in  his  place,  and  so  deceive  the  court,  (lligby  y.  Macnamara,  6  Yes.  515 ; 
Vale  y.  Davenport,  6  Ves.  615.) 

Opening  biddings. — Where  estates  are  sold  under  the  decree  of  the  court,  the  court 
considers  itself  to  have  greater  power  over  the  contract  than  it  would  have  over  a 
contract  made  outside  ihe  cause  ;  the  chief  object  of  the  court  is  to  obtain  as  great  a 
price  for  the  estate  as  can  possibly  be  got.   The  court,  thereforo,  is  in  the  habit,  after 
the  estate  has  been  sold,  of  "  opening  the  biddings,"  (that  is,  of  allowing  a  person  to 
offer  a  larger  priie  for  the  property  than  it  was  originally  sold  for,)  and,  upon  such 
offer  being  made,  and  a  proportionate  sura  paid  in,  of  directing  a  re-sale  of  the  pro- 
perty.    (Daniell's  Ch.  Pr.  2ud  edit.  1209.)    A  lot  at  a  sale  under  the  court  having 
been  sold  for  £730  and  an  advance  of  £80  having  been  offered,  the  biddings  were 
opened  on  the  usual  terms,  ali  hough  the  application  was  opposed.    (Terson  v.  Haw- 
kins, 18  Jur.  721  ;  3  W.  R.  Dig.  71.)     See  also  Barlow  v.  Osborne,  6  H.  L.  C.  566, 27 
L.  J.  Ch.  808  ;  4  Jur.  N.  S.  367  ;  31  L  T.  45 ;  6  W.  R.  815  ;  as  to  opening  biddings  and 
ordering  a  re-sale  on  an  advance  of  price  being  offered.   The  court  will  not  grant  the 
application  except  upon  an  advanced  bidding.     As  a  general  rule  ten  per  cent,  was 
nsually  considered  a  sufficient  advance.    (Anon,  3  Mad.  494.)    In  some  cases,  how- 
ever, the  court  require  more,  and  in  some  it  will  be  satisfied  with  less.     (Brooks  v. 
Snaith,  3  V.  &  B.  144  ;  Bourn  v.  Bourn,  18  Sim.  189 ;  Wallond  v.  Wallond,  9  Jur. 
479 ;  Manners  v.  Furze,  17  L.  J.  Ch.  485  ;  Terson  v.  Hawkins,  18  Jur.  721 ;  Farlow 
T.  WeildoD,  4  Mad.  460.)     The  biddings  are  not  opened  when  estate  sold  by  private 
contract.    (Millican  v.  Vanderplank,  11  Hare,  136.)    Any  person  may  apply  to  open 
the  biddings,  but  the  court  exercises  its  discretion  if  the  party  had  attended  the  sale, 
or  the  ciroumstaDces  of  the  application  are  suspicious.    (Tyndale  y.  Warre,  Jac.  626; 
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T.  Barker,  16  Ves.  140)  ^  """^ ^'  °P«°«<*  ""»" «»»n  onoe.    (Preston 

after  same  confirmed,  onThe  ground  of^^^^  adLnn^J  h^h^  *  ?J*  ^^  **'^"  "^  *^«  «<"»rt 

advanced  price  for  his  own  benefit      Ceiniuff^^^^^ 

Bridger  v.  Penfold  1  K  A  T  9R  .  nov^Z;       „    ^""°«"'  1  K.  &  J.  324.)    See  also 

J.  Ch.  84052 lur/N.  S.  361.  27  L  S^'  Mnr'"'°V^  ^!^'^-  *  ^- 122;  26  L 
a.  ooL ,  J7  L.  T.  9.    Milhcan  v.  Vanderplank,  11  Hare,  186.) 

Let.  350  )  ^  ^        ^  "^^^  confirmed.    (Fergus  v.  Gore,  1  Soh.  & 

purchaser  is  entirely  dischartrprl  frnl  i,:.  ,1  ,  ?  biddiags  are  opened  the 

(13.)  The  standing  conditions  of  sale  are  to  be  those 

set  forth  in  schedule  0.  attached  to  these  orders.  Kff.fe!"'^'- 
iff) 


iff)  Schedule  0.  is  as  follows : 

SCHEDULE  0. 

COSniTIONS  OF  SAM. 

♦i,J„'*"i.?^^''T./?l*"  advance  less  than  £2  at  any  bidding  under  £100  n««  1 
than  £5  at  any  bidding  over  £100,  and  no  person  shall  retrlcthTs  bfdfing  '         "" 

2nd.  The  highest  bidder  shall  be  the  purchaser  •  and  if  a.n^r  ^Sa««* 
last  or  highest  bidder,  the  property  sh  Jl  be  pTup"  a  foS^SdL^^^^^   "'  ''  "^^ 

^^3rd.  The  parties  to  the  suit,  with  the  exception  of  the  vendor,  are  to  be  at  liberty 

Bhull  pay  the  re'mainder  ofle'i:rcZ.Z:7eylX:—L^  dt  T''''''  '"^^ 

agreement  for^^the  completion  of  the  pSrcSase    '  '  °^  '""^  "'^''  **>  »'«»  »° 

6th.  The  purchaser  shall  have  the  conveyance  Drenarad  at  hi..  ««,»,  « 
tender  the  same  for  exeoution.  v«yanoe  prepared  at  his  own  expense,  and 
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APPLICATION  FOR  THE  SALE  OP  INFANTS'  ESTATE  UNDER 
12  VICTORIA,  OH.  72. 

SiSinVe'*"     XXXVII.  Apetition  for  the  sale  or  Other  disposition 
rrt^ndlh'i'mafof  *^^  ^^al  estato  of  an  infant,  is  to  be  intituled  both  in 
te,o,th..tatute.the  matter  of  the  infant  and  in  the  matter  of  the  12th 
■Victoria,  chapter  72.  (h) 


^(A)Jhe  appUcation  to  settle  the  advertisement  of  sale  may  be  made  to  a  judge 

Where  an  execator  has  obtained  a  final  nrdnr  nf  fnKAnUo.,««  ^f        ..         .   . 
to  the  estate,  and  applies  for  a  safe  thereof  a„ro-lfo"^^^^^^^^^^^^ 
the  petition  and  affidavits  should  be  styled  in  the  matter  of  En w=^i      ""^r*"! 
la  the  foreclosure  suit.     (L  Hodges,  1  Grant,  28^  ' 

ijA^ylotlTant^^^^^^^^  *'^  '"^''''  '^'«'«  *^«  '''''"  ^'  ^853,  see  Ee  McDonald, 

th>r  uTtCreLtrnittt^^^^^^^^^  -i", ^or 

mother ;  the  interest?  of  the  infants  only  are  Lkeda'^rnS^^^^^^^ 

any  other  person.    (Re  McDonald.  Grant's  Cham  97^  8  uT  i'' j'll^*  5^1^"  "\ 

The  court  will  not  direct  a  sale  of  infants'  estate  merely  becauHA  *!.«  ««««-*„ 
indebted,  it  must  be  shewn  that  the  estate  will  sustain  loss  or X!  15!     T^*^ '"'' 
about  to  enforce  payment  of  their  demandsl^^r^  (]?rBoddy'1  G^ant'l^M  "' 

Where  the  mother  of  infants  makes  an  aDnlicatinn  fnr  tha  o«i»  -.*  iu  • 
which  has  been  settled  upon  the  infants  b^t heir  ^nce^^^^^^^^^^ 
children  have  no  other  property  out  of  which 'to  maTntai^th«^      A  '^* V****  ^}^ 
Grant's  Cham.  97 ;  8  U.  C.  L  J.  188. )   She  will  alsrhlvl  S  !nfn  •'   SJ"  ^'  Kennedy, 
surrender  her  life  interest,     (hid)  *""*  *''•'*'"'  ""  the  conveyance  to 

been  obtained,  even  though  great  delay  had  occurred  in  obtaining  if  (/irf!) 
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"•''«°  »' ">.  cur?    (A«£r'|S?,SK^=«=j««y»"«re.«.l.i?°Zf^J; 
Lf  .^-  ^K^*  •  "»'•'''"«  '■  Harding  4M  &  c  6?i  ^*  'r^"^;.".'  "»'"<'«■•  '•  «"lBn7l 

dia?!f  ft "'^^  ''°'"''"'  "  *"  '•«  P'«««»t«d  by  the  guar- 
dian of  the  infant,  or  bv  a  norann  »^„i„-      i      .    *        >■«""<>»  i«  b. 
Delition  *n  h^    J    '•'*?'"'"»  "PP'ying  by  the  same  """"'"I 'I 

Wdel  ^''°""*''  «'""''^''"''  "'  ''"einafter  pro-'""^' 

of  fte'ntr^!!?  P'ti'ioni,  to  state  the  nature  and  amount ti.p.«.^.... 
-the  ndv  or""''-'"  "'""'  *''«  '''^'""  '''  -titled aiSilS"""' 

.7.^  „•      '  ^*  *"'"'"•  P'ofi'"  th^eof.     It  must      •^'•' 

.peoifically  the  rel  ef  Ztrd;airL    T^"  T'  '""^'^^S^- 
the  lands  to  be  disposed  of  1T      I      """"  designate  ~'^'* 
for  that  purpose  and  for  tl       """'.P'OP'^"  "  'oteme  x..  „,.,p^„ 

oeeds.    If  an  aVwlrfor  t7''"''"'''"°  '^  '^^  P'oSSi"^' 
it  ™.  .1.  "."owance  for  the  maintenance  is  desired 

uoht  o'rd"  "'"'f'  ""'  "  ""'^  --'  •"'  stated  to  S; 
such  an  order,  and  to  regulate  the  amount,  (i)  ' 

(0  Th.  petiUon  m„,l  be  ,eri4,d  b;r  .^darit  «,o.x.d  Iherelo' 

Of  ?Lt~^''*  ''*"^,'°"  '"*5'  P™7  fo'  the  appointment^"..™™.^ 
Ite^  I  ?k'  r  '''"  "'  ^"^  *•■»  '»'»P»»'''  of  the  infants' »»"fo'T 
^tilL  » V    .  °.r/  "'"P"  ■"""  »»«'  •>«  >»»de  by  the"iKro,'.S,1 
ment  of  the  oeraon  nronna^^i  rf  "^w'* 
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Sec.  5. — Upon  all  petitions  for  tho  sale  of  an  infants' 
judg.ormMUr.  estate,  the  infant  is  to  be  produced  before  one  of  the 
judges  at  Chambers,  or  before  a  master. 

iDflknt  to  b*  ex-  Sec.  6. — When  the  infant  is  above  the  age  of  seven 
Judge  or  mutar.  jears  he  is  to  be  examined,  apart,  upon  the  matter  of 
the  petition,  and  his  consent  thereto,  by  the  judge  or 
master,  as  the  case  may  be ;  and  his  examination  is  to 
be  stated  to  have  been  taken  under  these  orders,  and  is 
to  be  annexed  to,  and  filed  with  the  petition.  Where  the 
infant  is  under  the  age  of  seven  years,  the  fact  is  to  be 
certified  by  the  judge  or  master  before  whom  he  has  been 
produced. 


Wilneiioa  to  be 
•xunined  viva 


„— .«™ «.™  ®^^*  *^' — ^^®  witnesses  to  verify  the  petition  are  to 
SiJ*o?mMtor.  ^^  produced  before  the  judge,  or  master,  as  the  case  may 
be ;  and  are  to  be  examined  viva  voce  as  to  the  matter  of 
the  petition,  and  the  depositions  so  taken  are  to  be 
stated  to  have  been  taken  under  this  order. 

£te.u>&>to'.nd     ®^^-  8.— The  masters  of  the  court  are  authorised  to 
out'SS!i'^!S'M.®^*°^^°®  infants  and  witnesses  under  this  order,  without 
special  order  or  reference. 

Sec.  9. — Upon  a  petition  so  verified  the  court  may 
either  grant  the  relief  prayed  at  once,  or  make  such 
order  as  to  further  evidence,  or  otherwise,  as  the  circum- 
stances of  the  case  may  require. 

RECEIVERS. 

XXXVIII.  (/:)  Receivers  are  to  be  appointed  in  the 
following  manner  :  the  party  prosecuting  the  order  for 
a  receiver  is  to  obtain  an  appointment  or  a  warrant  from 
the  judge  or  master,  and  to  serve  the  same  on  all  neces- 
sary parties,  naming  in  the  copy  thereof  served  the  pro- 
posed receiver  and  his  sureties;  at  the  time  appointed 
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judge  8  chambers,  or  the  master'   office,  the  recognizance 
or  bond  proposed  as  security:  (l)  the  bond  or  '    ogn  >— 
zance  is  to  be  to  the  master;   any  other  party  desirous 
of  proposing  another  person  as  receiver,  is'  to'lerve  no!-""'^"^ 
tice  of  hifl  intentioft  so  to  do  upon  the  other  parties 
nam.ngm  such  notice  the  person  proposed  byK 
receiver  and  his  sureties,  and  is  then  in  like  manner   o 
bring  into  the  judge's  chambers  or  master's  office  the  re! 
cognizance  or  bond  proposed  by  him  as  security:  at  the 
time  named  in  the  appointment  or  warrant  the  judge  or 
master  is,  in  the  presence  of  the  parties,  or  those  who 
attend,  to  consider  of  the  appointment  of  the  recei /er  r^r "^-""^' 
and  to  determine  respecting  the  same;  and  to  settle  and  -'^n" -h»,. 
approve  the  proposed  security;  the  master  is  to  make  no 
report  approving  of  or  appointing  the  receiver;  but  the 
judge  or  master  is  to  appoint  such  receiver  bv  signins 
a  written  appointment  to  the  following  effect,  viz.-   *'In 
Chancery,  [«;yZ.  ofeausel-I  hereby  appoint  Ireceiver's 
name^  receiver  in  this   cause,  [signature  of  Judge- or 
master;]    which  appointment  is  to  be  signed  without 
any  warrant  or   attendance   for  that  pu  pose :   when '"i-«or.ppo.at. 
signed  It  IS  to  be  filed  by  the  party  who  has  procured  the  ""' 
person  named  by  him  as  receiver  to  bo  appointed,  and 
IS  then  to  have  the  same  effect  as  the  filing  of  the  mas 
ter's  report  appointing  the  receiver  now  has ;   but  the 
same  IS  not  to  be  filed  until  after  the  execution  and  fil- 
ing of  the  Pecurities  settled  and  approved  by  the  iudtre 
or  master.  j    6« 
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proper  aiacharge  of  the  neoesMry  dmta  If  1  ,  offi™  ,ri'' '"  P^'^ed  by  it  in  th^ 
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ithed,  1J.&  W.  178;  Angel  v  Smith  9  ¥678^5 T®  ^  •:^^.*'**'^*5  (^'^^J"* 
jntempt  of  court  if  any  sJk  int^Snce  tikes  pTa  I  ""^jJ'  ^VTJ^^'*? 
....    P  ;  JohneB  y.  Claughton,  Jao.  673.^  The  ron/oif  fnwK.-l?!"*^^  Wickhajn,  4 
..«c..nA.geiv.«n.ith,,«^.«.    i^ven  a  receiver  appointed  •tr,:tT;rp:^^^^^^^^ 
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of  whioh  he  finds  in  the  poBseuflion  of  another  recelyor,  should  not  take  proceedings 
to  (ieprJTe  the  latter  of  such  poeseBRion  without  the  authoritj  of  the  court.  (Ward  t 
Swift.  6  Hare,  812;  Tinlt  t.  Rundle,  10  Bea.  318.) 

The  generiil  objects  sought  by  the  appointment  of  a  receiver,  are  to  provide  for 
the  safety  of  property,  pending  litigation,  and  until  the  hearing  of  the  cause  • 
(Tullett  V.  Armstrong,  1  Keen,  428;)  or,  durii  g  the  minority  of  infants,  to  preserre 
properly  in  danger  of  being  dissipated  or  destroyed  by  those  to  whose  care  it  is  by 
law  entrusted,  or  persons  having  immediate  but  partial  interests  therein.  A  defen- 
dant seeking  to  appoint  s  receiver  before  decree  must  file  a  cross  bill.  CQrote  v 
Bury,  1  W.  R.  92.)  ^ 

A  receiver  cannot  be  appointed  before  decree  on  the  motion  of  a  defendant 
even  though  he  be  the  co-executor  of  the  plaintiff,  and  the  bill  charges  that  a  receiver 
is  necessary;  (Robinson  v.  Iladley,  11  Bea.  614;)  nor  at  the  hearing,  on  the  applica- 
cation  of  the  defendant,  unless  prayed  for  by  the  bill.   (Barlow  v.  Gains,  8  Bea:  829.) 

A  receiver  will,  in  a  proper  case,  be  granted  before  answer;  (Duckworth  v  7  S^ 
ford,  18  Ves.  283  ;  Aberdeen  v.  Chitty,  8  Y.  &  C.  Ex.  879;)  and  in  a  case  of  urgency 
at  tho  earliest  institution  of  the  suit ;  (Meaden  v.  Sealey,  6  Hare,  620 ;  Hart  v  Tulk 
6  Hare,  611 ;  'fanfield  v.  Irvine,  2  Ruas.  149;)  and  leave  to  serve  notice  of  motion 
therefor  will  be  given.  Where  the  defendant  sought  to,  and  absconded  for  the  pur- 
pose of  avoiding  service,  a  receiver  was  appointed  on  an  ex  parte  motion  for  that  pur- 
pose. (Dowling  V.  Hudson;  14  Bea.  428,  where  all  the  authorities  are  cited.)  Other- 
wise, if  the  defendant  has  not  absconded.     (Caillard  v.  Caillard,  25  Boa.  612.) 

As  already  stated  a  receiver  may  be  appointed  be/ore  answer,  on  motion  and  notice 
where  fraud  or  danger  to  the  property  is  apprehended,  the  affidavits  of  the  respon- 
dent on  showing  cause  having  been  considered  as  tantamount  to  an  answer  for  this 
purpose.  (Jervis  v.  White,  6  Ves.  739.)  It  is  unusual,  however,  to  move  for  a 
receiver  before  answer ;  but  in  strong  cases  it  has  often  been  done.  (Vaun  v.  Barnett 
2  Bro.  C.  C.  158 ;  Dawson  v.  Yates,  1  Bea.  801 ;  Lloyd  v.  Passingham,  16  Ves.  59 ! 
Duckworth  v.  Trafford,  supra;  Metcalfe  v.  Pulvertoft,  1  V.  &  B.  180;  Davis  v  The 
Duke  of  Marlborough,  2  Sw.  \'^8■,  Woodyatt  v.  Gresley,  8  Sim.  180;  Tanfie'ld  v 
Irvine,  2  Rus  149 ;  Meaden  v.  Sealey,  6  Hare,  620.)  Where,  however,  facts  not 
founded  on  allegations  in  the  bill  are  introduced  into  affidavits  in  support  of  an  appli- 
cation  for  a  receiver,  the  court  will  disregard  them.    (Dawson  v.  Yates,  1  Boa.  301.) 

At  any  time  after  answer,  if  a  sufficient  case  is  made  by  the  bill,  and  sufficient 
admissions  contained  in  the  answer,  (Boddington  v.  Woodley,  8  Sim.  167,)  an  appli- 
cation  for  a  receiver  will  be  entertained.  (Lancashire  v.  Lancashire,  9  Bea.  120 ) 
In  Hiles  V.  Moore,  15  Bea.  175,  a  receiver  was  appointed  after  decree  on  the  petition 
of  a  defendant  against  his  co-defendant,  the  application  having  been  Supported  by  the 
plaintiff,  and  a  receiver  having  been  specially  prayed  for  Y  V  till.  See  also  Bar- 
low T.  Gains,  8  Bea.  329  ;  Edgecumbe  v.  Carpenter,  1  Bea.  i, 

A  receiver,  though  not  specially  prayed  for  by  the  bil  f*nv  be  appointed  at  the 
f^af'^'ol^'^'^J^"®  ^-  Harvey,  1  Y.  &C.  Oh.  116;)  or  after  decree;  (Bowman  v.  Bell. 
14  Sim.  392;   Brooker  v.  Brooker,  8  Sm.  &  G.  475;   Cooke  v.  Gwyn,  8  Atk.  690- 

lui^\Tr2il''l1..Tl'i.7^f  '"'•' '"' °°' """'  '''^-  (^""' 

It  viuy  le  considered  and  stated  as  a  general  rule,  that  a  receiver  will  not  be 
appojnf-a  ,.=.  re  the  rights,  as  between  the  plaintiff  and  defendant,  are  doubtful,  if 
thb  <it  *  a  . ,  t  hK-  outained  the  legal  estate  without  fraud,  and  no  case  of  danger  as  to 
the  B^ivm  -  1 .1  eged.  (Lancashire  v.  Lancashire,  9  Bea.  120. )  Nor  will  the  court 
intertt  io  io  Uke  possession  of  property  from  a  party  who  has  it  under  a  legal  title, 
except  i!i  oases  of  presumed  fraud  or  waste,  (Smitli  v.  CnUvnr  s  Ves  So  )  and  in 
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^eceLl^^'thoSo?  XurtletrivToviJ*  ''"J.'''"*'**"*'*,  compelled  by  judicial 
property.,  if  the  possession  should  nlVbellkkn'"*!'"'^'''^  '"»'"«"'  ''•"'8«r  to  the 

J.C.280J  Hugtnin^    fiiy^J^'C  lOs"""^*'' '''"^' ^^^     ^tilwell  y.  «r,. 

(GroVe  ;!'?;irg!'9"i'  lo7tT.T'  \'  "'^r'^''  "-»  »^«  --^o  to  the  court  • 
already  appoi?  ed  whin*  7Ld  w  "'  1°  '"PP^^  *''«  '«''''"'»  Pl^^^  of  a  reoeiTe; 
Ravenhilir%  Jur.  TJss ';  20  It  SsT^  t™'"!''^".  in  Chambers/  (DIackborougiT 
be  appointed  receiver.     (Da,iav'^Bar;lttA3  L.^J.'ch'aoi)'  """''  '^  "P**''''  '^^•' 

tbe^wLnSmtta'nreronhi^tr  ''Z  ''r*."«"'  *«  ''^  8»'''™ed  by  a  yiew  of 
3onhep,ainti.being-?ti^-^^^^^ 

2  S VrJ ')"  ""•'"'"«»  «"-*  -  --i-  /'-^-'^  ^.V..    (Whitworth  ..  Whyddon, 

Poty8!"2  CV' c''«6o*4' Knl^ht'v"  n '?  '^^T''^  P'^^'^^'  «''-  «««  Andrews  r 
yes.  172.   Richards  v''chav°e?V2Ve?tr«^^^^^^^^  king  v.  K^g.  6 

Sim.  &  S.  114 ;  Atkinson  v.  HensLaw  2  V  &  R  S  w  ,7'  ^  ^r""  ^  ^^  ^O^l  I 
91,  n  ;  Ball  v.  Oliver  2  V  &  n  Qft  f  t  '  /T  ,  ^^  '  Walker  v.  Walker,  2  V.  &  B 
Atk.  286  ;  Walker;.  wlollaSon  '2  P  W  "llS^^n'^  ^,?  ^'"^  ^^^  '^  ^'"«  -•  Ri^h.  2 
Wood  V.  Hitchings,  2  Bea.  289  •  Conner*  vP  ^«°^^'l  ▼•  Randall,  1  Hare,  162; 
Douglas,  1  Sim  &V  in   „     w  .i-  «  ^'  Connor,  15  Sim.  598;   Rutherford  t 

M.  t  C.'454  rpSmer  I  'va^^an'Ts'warna  ?  V^IS'  ''l  ^^  ^  I'^ilew-d.  2 
Boehm  V.  Wood,  2  J.  &  w.  236.  '     "''^''  ^-  ^08l»«wt.  1  Swan.  812 ; 

J':r.  40.)  "^wiBttu,  1  i:'nce,  Md,   (Vernon  v.  McKlnzie,  2  U.  C. 

4l^%tr(ML°al^v.ffi;^^^^^  r''°V^«  application  has  the 

Clark  V.  Dew,  1  R.  &  M.  109.)  '  Lancashire  v.  Lancashire,  9  Bea.  120, 

the'^L^STirnt^'frtL?"^  f''°  '*PP^^°»«'*  by  the  court  in  matters  affecting 
Jenkins.  1  y!  &  C  C  C  492    S.^r^n  '"«,'""•  /.?^  ^'•«*  «»  *«  '°f«^°t« ;  see  Tait  y? 
429;  Anon,  6  Mad.  9;^Anon   ?  AtS    489  6?!'  'm"*'   -^i'  ^'^  ^-  ^^«»«r.  ^  MaS 
court  will  not  appoint  a  receiver  withnnf  '      !•     ^^^"  '°^*°*«  "«  concerned,  the 
competent  to  coSLt  as/ented  "^  (T%"l.'?;iee,'h*ra.T83?  '''  ^'"'°'  ^''^  ''^ 

V.  Plpemfl  Mad'  H2*'HLh'^^?r'-^"^V^*'^-  218;  Anon.  12  Ves.4.  Howard 
Hare.'484\.Vn:on  v  Wilfon'?S:eer2S9':  IT'''  '  t?'"  J^^'  Browell  y'.  Reed!l 
V.Barry,  3  Mer.  695;  BoTman?.Tell!?4^s!:::T92riTa  S  ^"'^^ 

vl'?ff  Cr  TS"  '2'Atf  2?3T'  T^'^'r"'  'i^^«-  2«6 ;  Jones  y.  P„gh,  8 
Becher,  4  Price,  346.         '  ^^'  ^"""^^^^  ^-  ^*^^'  ^  Mad.  46;  Scott  t! 

ti4  'v.rt?l?rh?4°  t^t'Jrl  to  *''t  '''^?.'^°*' ''''  ^^«^"*°^  '^°<»  "-«*««.  «  commit, 
sufficient  to  BustaL  a  pJaver  fK^^  'S^'^^'^i^^  ""^  ^'^'  «f  '^"^te  iHot 

Grant,  187.)  ^^^'^  ^°^  *"  mjuncuon  and  receiver.    (Sanders  y.  Chriatie,  1 
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A»  to  oftses  where  a  receiver  has  been  appointed  in  partnership  matters.  And  first, 
'  where  there  were  not  any  articles  or  agreement ;  Featherstonhaugh  v.  Fenwiok, 
17  Ye«.  298  ;  Crawshay  v.  Maule,  1  Swan.  495  ;  Littlowood  v.  Caldwell,  11  Price, 
•7;  Peacock  v.  Peacock,  16  Ves.  49;  Harding  v,  Glover,  18  Ves.  281 ;  Smith  v. 
Jeyes,  4  Bea.  508 ;  Goodman  v.  Whitcomb,  1  J.  &  VV.  589 ;  Chapman  v.  Beach,  1  J. 
&  W.  694 ;  Oliver  v.  Hamilton,  2  Anst.  463. 

And  secondly,  where  there  were  articles  of  partnership  entered  into ;  Crawshay  v. 
CoJUina,  1£  Ves.  226  ;  Hale  v.  Hale,  4  Bea.  869;  Candler  v.  Candler,  Jac,  226;  Philips 
T.  Atkineon,  2  Bro.  0.  C.  272 ;  Wilson  v.  Greenwood,  1  Swan.  471 :  Bailey  v 
Ford,  13  Sim.  495;  12  L.  J.  Ch.  482;  Baxter  v.  West,  28  L.  J.  Ch,  169;  32  L. 
T.  155 ;  Boberts  v.  Eberhardt,  1  Kay,  148 ;  23  L.  J.  Ch.  201 ;  22  L.  T.263 ;  2  W  R 
126 ;  Baxter  v.  West,  28  L.  J.  Ch.  169;  32  L.  T.  155 ;  Lane  v.  Sterne,  10  W.  R.  555.' 

In  a  suit  respecting  partnership  lands  the  court  will  not  appoint  a  receiver  as  to 
property  not  proved  to  be  partnership  property.  And  where  there  is  a  reference  to 
enquire  what  lands  are  partnership  property,  a  motion  for  a  receiver  must  bo 
deferred  until  after  report.     (Bates  v.  Tatham,  6  (J.  C.  L.  J.  40,  41.) 

As  to  cases  between  vendor  and  purchaser ;  Free  v.  Hinde,  2  Sim.  7 ;  Dawson  v. 
Yates,  1  Bea.  301;  Pritchard  v.  Fleetwood,  1  Mer.  54;  Hall  v.  Jenkinson,  2  V.  & 
B.  125  ;  Stitwell  v.  Williams,  6  Madd.  49 ;  on  appeal  (confirmed  i,  Jac.  280 ;  Stratton 
V.  Davidson,  1  Buss.  &  M.  484  ;  Tanfield  v.  Irvine,  2  Buss.  149 ;  Holmes  v.  Bell.  2 
Bea.  298.  \  ' 

The  mortgagee  of  an  undivided  share  may,  in  a  suit  for  foreclosure  and  partition, 
obtain  the  appointment  of  a  receiver  of  his  undivided  share.     (Fall  v.  Elkins,  9  W. 
B.  861.)     But  a  receiver  will  not,  as  a  general  rule,  be  appointed  at  the  instance  of 
a  person  having  the  legal  estate,  as  for  example  a  first  mortgagee.  (Sturch  v.  Young 
6  Bea.  557.) 

If  he  has  only  an  equitable  mortgage,  that  is,  if  there  be  a  prior  mortgage,  end 
the  prior  mortgagee  is  not  in  possession,  the  equitable  mortgagee  may  have  a  receiver 
without  prejudice  to  the  first  mortgagee's  taking  possession.  (Berney  v.  Sewell,  1 
J.  &  W.  648 ;  Bryan  v.  Cormick,  1  Cox,  422.)  The  cases  of  mortgagor  and  mort- 
gagee to  be  referred  to,  are.  Price  v.  Williams,  G.  Coop.  31;  Coward  v.  Chadwick,  cited 
2  Rubs.  150;  Phipps  v.  Bishop  of  Bath  and  Wells,  2  Dick.  608;  Dalmer  v.  Dash- 
wood,  2  Cox,  378 ;  Smith  v.  Earl  of  Effingham,  7  Bea.  357 ;  Tnnfield  v.  Irvine,  2 
Rub.  149;  Browne  t.  Elnunt,  2  R.  &  M.  83 ;  Holmes  v.  Bell,  li  13ca.  298.  In  a  suit 
for  foreclosure  and  partition  by  the  mortgagees  of  an  undivided  share  in  certain  pro- 
perty, the  court  allowed  a  receiver  to  be  appointed  of  the  undivided  share  which 
belonged  to  the  plaintiff's  mortgager.     (Fall  v.  Elkins,  9  W.  B.  861.) 

As  to  cases  in  which  applications  have  been  made  for  the  appointment  of  a  receiver 
in  suits  arising  out  of  the  relative  interests  of  tenants  in  common,  and  joint  tenants, 
the  cases  are  few ;  equity  generally  leaves  the  parties  to  their  common  law  remedies 
and  interferes  only  in  cases  of  fraudulent  exclusion  from  the  receipt  of  his  share  of 
the  rents  and  profits  by  the  other.  The  general  principles  are  well  stated  in  Tyson 
v.  Faircloiigh,  2  Sim.  &  S.  142 ;  Evelyn  v.  Evelyn,  2  Dick.  800;  Street  v.  Anderton, 
4  Bro.  C.  o.  414 ;  Milbank  v.  Bevett,  2  Mer.  405 ;  Hargrave  v.  Hargrave,  9  Boa.  549; 
16  L.  J.  Ch.  280  ;  Smith  v.  Lyster,  4  Bea.  227. 

In  a  suit  for  partition  of  a  leasehold  estate,  a  receiver  of  the  rents  of  the  whole 
estate  granted  under  the  circumstances,  Tyson  v.  Fairclough,  supra,  remarked  upon. 
(Seatle  v.  Smales,  3  W.  R.  437 ;  26  L.  T.  100.)  or,  r 

The  court  will  not,  at  the  instance  of  one  equitablf'  tenant  in  common,  appoint  a 
receiver  over  the  whole  property.  (Sandford  v.  liallard,  oO  Bea.  109;  7  Jur.  N.  "S.  651.) 
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m;  ''^^rcase  the":tlro\^^^^^^^^^^^  '•  ^"''^  '>^  Mariborongh.  4  Mad. 

gage  of  certain  lands.  hZmZZrtmlif."''''''^'  ''8'«*1  *«  ««c"^«  a  mprt- 
Bpeoifio  performance  of  the  aRreemenr  ?hT«-il^"7f  *"  ^^"^  ^'^  '««  ^'^'^  for 
if  the  defendant  had  performed  hTsatp^mL.tK  ^'i*?*'.!*  "««*^«r.  observing  that 
to  bring  ejectment.     sCaTsTFrei  v  Tnl,  2  sfn?  Jl"*     "^      **  ^*''  ^**°  *'^'^*^*** 

RiiVrBo7a?rr*3ff'?cTBr'^«T^*'  Attorney-General  v.  Day,  2  Mad.  246- 
2  Phil.  229?         '       '"•  ^-  <^-  366 ;  Sykes  y.  Hastings,  1 1  Ves.  363  ;  Scott  v.  Platel, 

m^'^iZ:i.Tit^^^^  i^«  position  of  trustee  to  aU 

to  select  a  person  unezceptionaWe  to  aU  paVt    not  o^„^^^^^^^^ 

competency,  but  also  as  regards  the  feelinCof  fi^io^LK-^  on  the  score  of  fitnoss  and 
son  proposed  and  those  with  Whom  he  iS«l«^rP.?'  ^f^^^  ^'*^««°  *^«  P«'- 
be  brought  into  frequent  communTc,ftl.„w«-  ''''^*  ^^ '^'^  ^""''^^  *'"  be  likely  to 
Compan^y,  Grant's  cJam.  99 ;  8  u  C  L  J  ^^SS^rih;  ^*!r''  ^""^  ^"«*'°"  ^'^^^'^y 
plaintitfhavingpersonally  a  fUling  of  disfavour /nllnn,  ''«P;"«°  P'oposed  by  the 
against  the  manager  of  tl  compa'nj!  tlf  crrVrfi^tf a^^S^^^^^    "^"^  "^^^""-^ 

isl'f Sh.%*o\^^bl^hTm'K^^^^^^  t,sr°*^^T'^«^  -'  ^^-^«  -  ««-**. 

sent.  (Powys  v  Blagrave  18  Jur  Jfi2 .  u^ff  ^  "^^P*  ^^  *^P''^««  «'"<^«''  and  con- 
Baylies;  1  Jll.  548.)Te:'also'FTngau'  Bll^^"  JoS.^Sr'  ''  '"•  '''  ^^y^^^ 

velmi!t:nt';?rdS^^^ 

(Stone  V.  VVishart.  2  Mad  64  •?  nor  tl  ^  «,«  %        °  be  permitted  to  act  as  receiver; 
J.  659^  the  r^ceiver^ll^a  ^a^ei^^Xcl^iSS\ir:u^-tif 

Ma'stt^ppTinf  i;r;:r^^^^^^^^  tbe  court,  directs  "  that  the 

estate,  and  also  of  theXsoSal  estatP  ?»«« l  °^  the  rents  and  profits  of  the  real 
a  reasonable  salary  &c^  such  P  mn  t  .  1?!^  ••\^''^/*'-  ^""^  ''  *«  ^"«^  bim 
approved  of  by  the  mast  r,  S"^  It  ^'ay  be  obsefveTth?;  \l''  ^''""^  '•^''""^^  *«  be 
not  to  approve.  As  to  filness  of  recefver  see  Wilkin«  v  w-r'"'" '!  K^'r  "P^"'"'' 
Bowersbank  V.  Colasseau    3  Vea  ir.4  iftA.  ^u  "r^,  ^'  Williams.  3  Ves.  588; 

nasse  v.  Bell,  2  J.  &  W  436.  '        '  ^^"^^  ^'  ^^^'P«'  ^^  Ves.  817;  Lespil 

in  appointing  a  receiver,  unlesT  some  sutL^S  v"'  •'  '  J^'^g™'''^*  ^^  conclusive 
Garland,  2  Ves.  137  ;)  nor  wuHhe  clrt  ir tl?*  ?,  "f""'*'""  "  '*^'^° '  («»rfand  v. 
strong  case ;  (Bowersbank  v  Colass  a^  3  Ves  1C4  ^tL"^""  ?' •  f '  ^"""""^^  ""'^  * 
Master's  appointment  without  snpnJni^',^    I      .*  '^  tbf  court  will  not  control  the 

Hams,  3  Ves^  SSsTThaTie  rxKe  ]?  C'^^S  "^ T'  ^  ^'\^^^ '  ^'''^'"«  ^-  WH- 
Ves.  283.)  P  P*''  ^^  ^^^-  ^^^  J  Wynne  v.  Lord  Newborough,  16 

5.iL*°,  *!l?  .recognizance,  see  Gardner  v.  Blane.  3  TTar«  Pgi  .  p:^..^* .    .. 

Thompson,  1  Hog.  150  '^'  "^^  ^°'"''  ^«'^^«y'  ^mb.  699;  Donovan  y. 
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As  to  the  powers  of  a  receiver  and  generally  see  Daniell's  Ch.  P.  1004,  1007  •  De 
Winton  v.  Mayor,  &c.,  of  Brecon,  26  Bea.  533.  ' 

The  general  duties  of  a  receiver  may  also  be  gathered  from  the  following  cases  • 
Green  v.  Green,  2  Sim.  394  ;  Reid  v.  Middleton,  Turner  &  R.  465 ;  Dresser  v  Mor- 
ton, 2  Phil.  285 ;  Dove  v.  Dove,  2  Dick.  617  ;  Jolly  v.  Arbuthnot,  6  Jur.  N.  S.  689  • 
28  L.  J.  Ch.  547  ;  Whitley  v.  Lowe ;  25  Bea.  421 ;  affirmed  on  appeal,  2  DeG.  &  J 
/04 ;  Brandon  v.  Brandon,  5  Jur.  N.  S.  256 ;  28  L.  J.  Ch.  147. 

A»  to  suing  by  receiver.—Vfhere  a  receiver  finds  it  necessary  to  sue  in  order  to  col- 
lect debts  due  to  the  estate,  the  proper  course  is  to  apply  for  permission,  showinir 
what  accounts,  &c.,  are  due  and  (by  an  affidavit  of  the  receiver)  that  it  is  advisable 
to  take  proceedings  to  collect,  in  which  case  permission  would  be  given  if  it  would  be 
for  the  benefit  of  the  estate  to  incur  costs  in  enforcing  claims ;  (Thomas  v.  Torrance 
Grant's  Cham.  9  ;)  in  which  case  an  application,  not  conforming  to  the  practice  as 
laid  down  above,  was  refused,  though  both  parties  concurred. 

The  receiver  should  apply  for  leave  to  distrain ;  (Shelly  v.  Pelham,  1  Dick.  120- 
Hughes  V.  Hughes,  3  Bro.  C.  C.  87;  Brandon  v.  Brandon,  5  Mad.  473;)  and  if  he 
defends  a  suit  brought  against  him  by  a  party  to  the  cause,  without  the  sanction  of 
the  court,  he  will  not  be  entitled  to  be  reimbursed  his  costs  if  he  fails ;  (Swaby  v 
Dickon,  5  Sim.  629 ;)  lut  he  will  be  entitled  to  the  assistance  of  the  court  in  recover- 
ing from  such  party  the  costs  of  the  action.     (Bristowe  v.  Needham,  2  Ph.  190.) 

Care  should  be  taken  to  describe  the  property  correctly  in  the  order.  (Crow  v 
Wood,  13  Bea,  271.)  A  receiver  is  appointed  for  the  benefit  of  all  parties ;  (Paulkner 
V.  Daniel,  3  Hare,  204 ;)  and  he  will  not  be  discharged  merely  on  the  application  of 
the  party  on  whose  application  he  was  appointed;  (Faulkner  v.  Daniel,  supra:  Lar- 
gan  V.  Bowen,  1  Sch.  &  Lef.  296  ;  Davis  v.  Duke  of  Marlborough,  2  Sw.  108 ;)  all  par- 
ties  are  bound  by  his  possession;  (Neate  v.  Pink,  3  M.  &  G.  476  ;)  and  if  any  loaa 
2f  n*^K?T  x^^  ^«f»"lt  tte  estate  must  bear  it.  (Hutchinson  v.  Massareene,  2  Ball. 
&  B.  55.)  He  is  not  allowed  to  make  interest  on  balances  in  his  hands.  (Shaw  v 
Rhodes,  2  Russ,  539 ;  Drever  v.  Maudesley,  8  Jur.  547 ;  Earl  Lonsdale  v.  Church,' 
a  tJ.  t.  0.  41.)  So  he  will  be  answerable  for  losses  if  he  places  the  money  in  improper 
hands.  (Knight  y.  Lord  Plymouth,  3  Atk.  480;  Salway  v.  Salway,  4  Russ.60; 
Wren  v.  Kirton,  11  Ves.  377.)  ' 

rT.^'^L^?^,^^^^^""  ^^  ^^°  receiver  cannot  be  .disturbed  without  the  leave  of  the  court. 
(Randfield  v.  Randfield,  1  Drew.  &  Sm.  310.) 

Where  an  order  is  made  upon  a  receiver  for  payment  of  a  sum  of  money,  the  court 
on  detault  will  commit  for  a  contempt  of  such  order  without  requiring  any  further 
order  to  be  served.     (Mcintosh  v.  Elliott,  2  Grant's  Ch.  R.  396.) 

il)  The  security  usually  required  is  the  recognizance  of  the  receiver,  together  with 
5^A*k"  o^Q7^^'  ^*"'  '^""^^^  *^®  amount  of  the  annual  income.  (Mead  v.  Lord  Orrery, 
6  Atk.  237.)  In  certain  cases,  but  very  rarely,  except  by  consent,  a  receiver  is 
appointed  without  security.  If  parties  not  competent  to  consent  are  interested, 
security  must  always  be  given.  (Tylee  v.  Tylee,  17  Beav.  583.)  The  sureties  must 
be  resident  within  the  jurisdiction;  (Cockburn  v.  Raphael,  2  S.  &  S.  453;)  and  are 
liable  for  interest  as  well  as  the  receiver;  (Dawson  v.  Raynes,  2  Russ.  466;)  and  for 
costs  of  proceedings  against  receiver,  and  to  appoint  a  new  one.  (Maunsell  v.  Egan, 
a  J.  &  Lat.  251 ;  Re  Lockey,  1  Ph.  509.)  As  to  their  lien  on  the  receiver's  property. 
(Brandon  v.  Brandon,  7  W.  R.  260.)  t^    e     J 

As  to  the  allowance  to  the  receiver,  this  depends  on  the  degree  of  difficulty  in 
eoanccuoa  with  his  duties.    (Day  v.  Croft,  2  Beav.  488.)    The  usual  aUowance  is 
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«f \»iTLu.ttri  M  Y^  'vi%tT'-'%r'  *-- '» 

Sykes  V,  Haitines  11  Vpq   <?fi!?.  wi  ^*         '   Forrest  v.   Elwes.  2  Mer    fiR. 

anfcrSitrlftrht'retir;^^^  "''^"^  having  brought  in  a  debtor 

davit,  (for  form  of  account  amrSda^vU  see  trnrt'V*^iJi  *^'  ^^^r.  ^verified  by  SS! 
warrant  is  taken  out  to  proceed  on  and  tn.^  ^^^  °^  ^'''"'^'  P"'"*  ^he  Second,)  a 
and  served.  On  its  retuK  he  produces  all^n?o!l'  «'=«""'^tj^»d  to  settle  the  rep^t^ 
sums  above  40s.  expended  by  hfm  on  accoL  orth/U^^^  receipts  for  a) 

passed  the  master  makes  his  report  i^  ^he"  if  Jil  a''*^'  -^^  *^'  "«««»»*  being 
m  his  account  according  to  the  tfme  prescribed  IvL  ^  '''.'.'T  '^^^  ^''^^  »»  brini 
may  be  taken  out  and  served  that !,«  ^  k  •  '-^^  ^®  compelled  to  do  so.  A  warrant 
the  Master  will  grant  hL  ceiSfi  a te  on  wMcVa  mntf  "'°"°*'  T'  ''  '''^^'^  ^^^X 
and  abso  ute  in  manner  hereinbefore  laid  down    (TaTw^''^  ^"  T'^^  ^''  ''^'''  ""^ 

yoS  ffiatK  otttXlL^^tlli'ver^^^^^^^       '^-«'^'--  ^«  -de  by 

court,    i  receiver  is  enthU  to  the  costs^'of^Z  '''  T'"-'''"*^  «^  paymSntJ 
(Richardson  V.  Ward,  6  Mad.  266.)  ^"  application  to  be  discharged. 

lunatics,  Idiots,  and  persons  of  unsound  mind,  and  guar- <»'»»i«».  «d 
tans,  excepting  guardians  ad  litem,  are  to  be  appointed -SfS-""- 

1    '  •!  rr  "*■""'  "'  "'"^'y  "'  circumstances  will 
permit,  [m) 


WS.oCo„.o,ida..d«.t„.es„fUpp«.  Canada,  pp.52.^M„<,no.e..b„e«„,  .„;.,. 

The  provisions  of  Con.  Stat.  U  C    can  TYytv  t        ... 

surrogate  judge  to  appoint  guardians?o  M^lh^-  ^'l  ^i  ^^t  «'''"^  P'^^^''  *«  the 
jurisdiction  of  the  Court  of  cLncer^'n  resnt  t  of  ?hl  "°*  -^^  '^'''  °^  excluding  the 
(/»  re  Strnnard,  Grant's  Cham,  is!^  ^      °^*^^  appointment  of  such  guardians. 

Of  a;;a^^  -^  directions 

''n.Zt::^::r''7''''''''''^'^''^^-  (Anonrten-t^tr'^^ 

.ge  and  ZT  rSteTv^CoEbflf ^Vs^S^^^^^^         °^  ''^^-^-^  «--  ^om 


*.!! 


■■Il; 
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NOTICE  OP  MOTION,  (n) 

XXXIX.  A  notice  of  motion  by  any  party  to  the  suit  ''*'*•'*  ®'  motion 

-  ,    .  .  J        J  r       J  may  be  Mrred  rt 

may  be  served  at  any  time  after  bill  filed,  without  the  SS7i,''5®  •?*' 

"  '  Dill  Bled,  without 

leave  of  the  court,  except  when  the  contrary  has  been  '®'^** 
expressly  provided,  {o) 


(n)  Notwithstanding  this  order  a  motion  may  be  made  ex  parte,  in  verj  presaing 
casea,  where  otherwise  notice  could  have  been  given,  as  in  the  case  of  an  injunction 
"  where  the  threatened  mischief  is  imminent  and  would  be  irremediable."  But  as 
a  general  rule,  every  application  which  is  not  of  a  very  urgent  nature,  or  author- 
ized by  some  general  order  or  practice  to  be  made  ^x  parte,  or  from  the  nature  of  the 
case  incapable  of  being  made  on  notice,  should  be  made  upon  notice.  Applications 
for  or  to  dissolve  injunctions,  and  for  receivers,  are  made  to  the  court ;  applications 
for  the  appointment  of  guardians  ad  litem ;  to  dismiss  bill  for  want  of  prosecution  • 
to  stay  proceedings  pending  appeal ;  for  substituted  service^  for  production,  or  to 
commit  for  non-production  ;  to  discharge  orders  for  iirregularity ;  to  pay  money  into 
court ;  are  made  in  Chambers. 


A  married  woman  oi;  infant  moves  by  next  friend, 
214;  Pidduck  v.  Boultbfee,  2  Sim.  N.  S.  223.) 


(Pearse  v.  Cole,  16  Jur. 


A  party  who  has  not  joined  in  the  notice  cannot,  as  a  general  rule,  be  heard  in 
support  of  a  motion  to  discharge  an  irregular  order.  (Stubbs  v.  Sargon.  8  Be  «  408  • 
Jaquetv.  Jaquet,  7W.  R.  543.)  ' 

By  Order  of  court  dated  9th  May,  1862,  it  is  provided  as  follows:— «' A  notice  of 
motion  to  set  aside  any  proceeding  for  irregularity  must  specify  clearly  the  irregu- 
larity complained  of." 

The  notice,  if  made  in  a  cause,  must  atato  the  names  of  the  parties  fully  and 
correctly;  (Davis  v.  Barrett,  7  Bea.  171 ;  Rowlatt v.  Cattell,  2  Haie,  186  ;  Pollard 
Y.  Doyle,  2  W.  R.  509 ;)  and  it  must  distinctly  state  what  the  party  moving  wishes 
to  obtain.    (Daniell's  Ch.  Pr.,  3rd  edit.,  1196.) 

Tbe  misnomer  of  a  party  in  the  affidavit  of  service  will  be  a  ground  for  discharg- 
ing  the  order  made  thereon,     (Salomon  v.  Stalman,  4  Bea.  243.) 

Several  objects  may  be  included  in  the  same  notice  of  motion,  ex.  gr,,  the  appoint- 
ment of  a  receiver  and  an  injunction.  Where  separate  motions  are  made  for  two 
objects,  which  might  and  ought  to  have  been  obtained  by  one  motion,  the  practice 
is  material  on  the  question  of  costs.  (Hawke  v.  Kemp,  3  Bea.  288;  Daniell's  Ch. 
Pr.,  Srdedit.,  1196,  1197.) 

Where  an  executor  after  decree,  or  decretal  order,  moves  to  restrain  three  different 
creditors  who  have  commenced  difi^erent  actions  against  him  from  proceeding  there- 
with, there  must  be  a  separate  notice  of  motion  for  each  creditor.  (Moseleyv. 
Moseley,  9  W.  R.  581.) 

Costs  may  be  given  though  not  asked  for  by  the  notice  of  motion ;  (Clark  y. 
Jaques,  11  Bea.  623;  Butler  v.  Gardener,  12  Bea.  526;  Dawson  v.  Jay,  2  W.  R. 
598  ;  Sanders  v.  Christie,  1  Grant,  137 ; )  but  if  the  party  does  not  appear,  see  Pratt 
▼.  Walker,  19  Bea.  261. 

An  order  to  discharge  an  irregular  order  with  costs  carries  the  costs  of  an  appli- 

oofinn  fn  /li«n>iap(rA  it         /'Woof  tr    Smil-K     Q   !>««     /tOO  \ 

Where  the  other  side  does  not  appear,  the  affidavit  of  service  must  be  filed  %\ 
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If  there  be  any  irregularity  in  the  notice,    (Moody       HeSberd    11  jtT4^'!:^*'^ 

move  to  discharge  it.     (Mapp  v.  Elcock,  22  L.  j!  Jh   707)    ^^  '  ^'  ''**"  "'*''  ^'"^^ 
(0)  The  leave  must  be  stated  in  the  notice  of  motion.     (Hill  v.  Rimell  2  M  A  Pr 

short  notice  of  motion,see  Hart  v.  Tulk,  6  Hare,  611.  '^  *^  *® 

Seo.  2.— There  must  be  at  least  two  clear  days  be- 
tween the  service  of  a  notice  of  motion,  and  the  day 
named  in  the  notice  for  hearing  the  motion,  unless  the 
court  give  special  leave  to  the  contrary;  and  there  must?^""'""''*'* 
be  two  clear  days  between  the  service  of  the  petition  and  ^twUTseJJfoe 
the  day  appointed  for  hearing  the  same;   and  in  the {It *"*'^*"""''«^ 
computation  of  such  two  clear  days,  Sundays,  or  days  on 
which  the  offices  are  closed,  are  not  to  be  reckoned,  (p) 


and 


served  need  not  attend  thereon     (SteveLoS  v.  kuffm:r4Ta;t°gii:n".'R  ^  S 
.170.)    If  leave  be  given,  it  must  be  stated  in  tho  notice  of  moUon: 


lU.  C.L.J ^ 

(Hill  V.  Rimell,  supra.) 


Where  a  notice  of  motion  had  been  eiven  fnr  nnnii  v^iA^-^   n.  ..     .      . 

entertain  the  motion  at  the  next  sittingnFiSgerTv."?^;^^^^^^^^ 

EVIDENCE  UPON  MOTIONS,  PETITIONS,  AND  INTERLO- 
Cli  JORY  PROCEEDINGS. 

XL.  Admissions  of  the  service  of  a  notice  of  motion -^•'""""•ons  of 
or  other  paper,  upon  the  opposite  solicitor,  need  not  he^'^'^-'^^^^oTu 
verified  by  affidavit.  v'it'*^ ""'  '^"'^ 

Sec.  2.— All  the  affidavits  upon  which  any  notice  of 
motion  is  founded  must  be  filed  at  the  time  of  the  service  .«.„..  _. 
01  such  notice  of  motion;  and  the  affidavits  either  iUfoSSed''"*^'**' 


23 


tare  to 


ITS 


H\\ 


MOTION;   EVIDENCE  ON. 

[OEDEE  Xt.,   8E0.   III.   AND  IT.] 


bo  filed  at  the      onvi «/«.*•     ^  e  •  .  . 

Soui;?e*;TeS'^^      .    *        '"^   opposition  to   any  special  motion 
'"^•or  petition,  are  to  be  filed,  as  heretofore,  with  the 
registrar,  (q) 


occasion  ia  necessarj     '  '       °*'°'  *'  "'^  *''  "^^"^^^  ^^"^  «"  a  former 

Affi.lavits  cannot  be  used  on  a  motion  where  notice  of  intention  ♦«  ....a  +1,       .. 
not  been  given  in  the  notice  of  motion.  (Farish  y  Kyn,  1  Sant  800  rl^'""  ^^l 

by  eave)  unless  they  were  med  before\r  contemporaneouslvtkhthaL-^ 
notice  of  motion  as  directed  by  this  section        ^^  ^  ^  *^®  ^®'^^"®  °f  t^« 


Sec.  3.— (»•)  Original  affidavits  may  be  used  on  the 


The  original  affl' 

dayita  may  be  _    

read  OD  thehear- 1,_.__'  /•  "^       .  "•'    "*'    "'"' 

to^Dii™of     Hearing  of  lony  matter,  instead  of  office  copiea. 


"AFFIDAVITS  ON  APPLICATIONS  TO  OODRT. 

taxation  of  the  costs  of  obtaininjt  office  con^«.nf!ffl^     •*   ^  **''®''  to  warrant  the 
of  any  matter,  by  the  partyTnToferha'lflh^ey  lltS.  '"  "''  "^""^  *'^  ^^*""« 

useTaJi'^aSt^rrwrr^^^^^^^^  .t^::,^  ,t'ore  they  can  be 

appointed  for  the  hearing  of  the  motion."  ^'"'  *^®  day  before  that 

4;i8^6Ts/h%en?;To^^rts!?ti^^^^^^^^      -^^^lo*'^  ^^^  of 

a  ::Tor''::2ToiT:i^i'  fTS^?i:c*;^^rotvi'r  ^*  '^^  '----^  °^ 

ceeding  before  the  court,  (or  before  the  judS  Xam^  ?.°  ''"^  P'""" 

knowledge  of  the  person  iaking  such  statement."  '^     ""^  '^"'^  *^®  °»°'*°''  °^ 

Sec.  4.— Any  party  who  requires  an  office  copy  of  an 
affidavit  to  be  used  upon  any  application  is  to  demand 

a^w«r  J^Tu  "^  *^'  '''^'''^''  '^  *^"  P^'*^  ^y  ^^om  such 
SKfAS  affidavit  has  been  filed,  or  on  whose  behalf  it  is  to  be 
tor^  used,  and  such  copy  is  to  be  ready  for  delivery  within 
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such  other  time  as  the  court  may  in  any  case  direct  (,.)^5^^^"V 

in  thTfirt"""^"  affidavits  are  to  be  taken  and  expressed  Affldavt, ..  to 
m  the  first  person  of  the  deponent,  and  his  name  at  the^X^^-not 
commencement  of  the  affidavit  is  to  be  written  in  .^i,  *^«<^''^-»*. 
and  not  designated  by  any  initial  letter  merely,  (t)       ' 

No  costs  are  to  be  allowed  in  respect  of  any  affidavit  .. 
Teclion     '  ""'*  ^"''^  ^''''"  '"^  ''''^'''^'^  ^^*^  tht?^'^-w. 


(0  See  English  act,  15  &  16  Vic,  ch.  86,  sec.  40. 

\^}^'^«?^'^^^^:trlX^^^^  1859.    S.C.  4. 

•ball  be  written  io  i>  plam  leiible  l,«a7  and  Xll  k.  j-^1 '?  ."^  """'  °'  »«"ef 
CTer^  paragraph  shall  be  «amberedT™e°uiivelf  and  t  ''"' ,'°'°  P''"'««Pl'».  mi 
confined  to  a  distinct  portion  of  thHSot  V  ™...  T "ii't?*  ".f  ^  '""'"''  "« 
bill,  answer  or  aflidavit,  or  part  of  aor  bill  »n.i.  ''"''i,^  '"»''«'  '»>•  Mj 
TOlating  this  order ,  nor  shallVn"  ^L.Vit  S.ttarthi."."'  /"!""•  '"""'antially 
Of,  er  oppestaon  ,0  any  n,otion,  ^thontThe  eTpl"rpe™S;f\\rclr!'.?"»°" 

*nv/c.tr' "  "''''■ "" '» "^^»  """'=•  (Sernrsuii" 

As  to  description  of  deponent,  see  Boddington  v.  Woodley,  12  L.  J.  Ch.  15. 

Sec.  6.-Every  affidavit  is  to  be  read  over  to  the  de- 
ponent  by  the  master  or  exammor  -i^o  '-  — n  •     ^  *  J^^-**-' -**'i '^**' 
administer  the  oath-  and  ihTZ'^'l  ""    "  -^quirea  tOpo^-Uh^TK 
«ioiei  lueoatn,  and  the  master  or  examiner  is  to  """*  ^  "•''"* 


*  I, 


in  ^ !,; 


.^1 
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?he  iffl^a^t'ff  inform  such  witness  that  he  is  liable  to  be  cross-examined 
iJ^tr""* ''"^touching  the  matter  of  such  affidavit;  and  when  the 
witness  desires  to  qualify  or  add  to  his  deposition,  the 
master  or  examiner  is  to  vary  the  same  accordingly ;  and 
the  jurat  is  to  be  in  the  form  or  to  the  effect  set  forth 
in  schedule  P.  to  these  orders,  (u) 


(«)  Schedule  P.  is  as  follows  :— 


SCHEDULE  P. 
"JURAT    OF    AFFIDAVIT. 


Sworn  before  me,  at 


on  the 


day  of 


having  been 


first  read  over  to  the  deponent  C.  D.,  whom  I  informed  that  he  was  I'iable  to  cross- 
examination  as  to  Its  contents,  and  that  he  was  at  liberty  to  add  to  or  varv 
the  same."  ^  ' 

In  affidavits  of  execution  of  bonds  and  like  documents  produced  for  approval  of  the 
court,  the  ordinary  common  law  jurat  is  sufficient.  (Tie  Ausebrook,  4  Grant,  109  ) 
So  also  in  affidavits  of  the  service  of  papers.  '' 

An  affidavit  purporting  to  be  sworn  before  the  mayor  of  a  city  in  England  is  inad- 
missible in  the  Court  of  Chancery  of  Upper  Canada  without  proof  of  his  signature 
and  authority  to  administer  oaths,  but  where  sworn  out  0/ England,  such  an  affidavit 
would  be  receivable  under  Imp.  Stats.  14  &  16  Vic,  cap.  99,  and  15  and  16  Vic. 
cap.  86.    (Graham  v.  Macpherson,  Grant's  Cham.  85.) 


Any  witness  may 
be  compelled  to 
give  evidence 
orally  upon  any 
petition  ormotion, 
Ac,  by  writ  of 
subpoena. 


And  any  witness 
who  has  made  an 
affidavit  to  be 
used  upon  any 
motion,  petition, 
4o. ,  may  be  com- 
pelled to  attend 
for  the  purpose 
of  crossexamina- 
tton. 


Sec.  7.— Any  person  in  any  cause  or  matter  depend- 
ing may,  by  a  writ  of  subpoena  ad  testificandum^  or  du- 
ces tecum,  require  the  attendance  of  any  witness  before 
the  court,  or  before  a  deputy  master,  or  I  .^. 

aminer  specially  appointed  for  the  purpose,  {,., 
amine   such  witness   orally  for  the   purpose  of  / 

his  evidence  upon  any  motion,  petition,  or  other  proceed^ 
ing  {vv)  before  the  court,  in  like  manner  as  he  may  now 
require  such  witness  to  attend  and  be  examined  w' .1  a 
view  to  the  hearing  of  the  cause ;  and  any  party  having 
made  an  affidavit  to  be  used,  or  which  shall  be  used  on 
any  motion,  petition,  or  other  proceeding  before  the 
court,  shall  be  bound  to  attend  for  the  purpose  of  being 
cross-examined,  on  being  served  with  such  writ;  {w)  but 
the  court,  nevertheless,  in  its  discretion,  may  act  on  the 


costs. 
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evidence  before  it  at  the  time,  and  may  make  such  interim  '^^  -t »., 
order,  or  otherwise,  as  may  appear  necessary  to  meet  the  ""er,:""^ 
justice  of  the  case. 


in  his  own  hand-writing.  (Stobart  v  Todd  23  L  Set  l^r^\^i%  <^«P°«i«on8  down 
eij)  He  has  no  power  \o  determine  qtsLn/ast  th^^  18  Jur.  618 ;  2W.R. 
evidence  of  a  witness.  (Buckley  v.  Cooke  1  kT  i  oq  oa  r**^?"®  '>**'"•«  o^  the 
cases  the  questions,  as  well  as  the  auswl^ra^  1  "  ^•?'  ^^  ^-  ^'  ^h-  24.)  In  such 
the  examiner.  (Itld;  Wright  vWiST/uV^n  Tmi  ''fi°t^  I'  P"*  ^«^°  ^y 
examiner  may  admit  the.  pu'blic  if  he'tSktt'" "w^'right  vMVilkinT;«^aT'^     '''' 

is  Sun\"h"tTio:!'\'c"a\trPo7^^^^^^^  %"  administration  suit 

353 ;  3  Jur.  N.  S.  38.)  ^  But  a  defSdant  who  at  the  Jlafntiff'/--^'!-  '' '  ?"  ''^^"'^ 
an  affidavit  as  to  documents  in  his  Dossession  L  w  ?  m    5 ^  instance,  has  made 

such  affidavit.     (Manby  y.  BewiJke^  26 Tj  20    4  W '  p   7 Jt  ""''•"'^°»>°»*'°'>  <"» 
Smith,  20  Bea.  666.)  ""'^^cKe,  ^o  i..  j.  Jo ;  4  W.  R.  757 ;  over-ruling  Kay  y. 

t«r?ed  Sf  m^tio'n  r^a^dte?  mTcrSsTe"''"?^  '".''^  <'*'--*  o^  --*  been 
(Wightman  V.  Wheelton,  23  £r397T3  Jur  N  sT240  ""*  *""  ^''  '"'''''• 

allttdttad  U  fnX^^^^^^^^  '^on  Us  answer  was  not 

ton,  23  Bea.  397  ;  3  Jur.  N  S  124  5  W  R  337  ""^mTT  JJ^l^^'^'^^  ^'  Wheel- 
plaintiff  cross-examine  the  defendant  on  such  anstL  ,f  ^  \^^?-^  ^"'^'  ea°  the 
it.    (/..-.;  Abadom  v.  Abadom,1?Br"2?3rSLrl"Ce;?t^^^^^^^^ 

thi:!tetsVr'i^sSSL?;fcVoff;^^^^^^^^ 

costs.     (Spicer  y.  Dawson,  22  Bea  282 \    A  2^fnT«     ^«*'f  ^«««'«"'  ^as  refused  with 
"ng  expenses  paid  before  ^tlendLg  to  be  etamS   7/  ^^'"''"d  Jo  have  his  travel 
26  L.  J.  Ch.  758.)     This  rule  Sfes  to  Dart?eTtni,tfi     ""''?/•  ^^""^^^  ^3  Bea.  129 
(Da.yv.  Durrani  24  Bea.  ^^^^27' l^  r^l^'^^^^^^^^^ 

AT^iVSVi^Tc^^^^^^^^  5"owed  in  courts  of  common  law. 

673;  5  Jur.  N.  S.  839.)  '        ""  •^-  ®-  ^^^'  ^"'^e"^  ▼•  Turner,  7  W.  R. 

A  witness  may  be  examined  twice  over.    (Wood  y.  Scarth,  24  L.  J  Ch  392  ) 

A  witness  when  cross-examined  on  his  nffirJoirU  h«a  «„   •  i.x  .. 
...  the  paragraph,  i.  M,.fflda,i.™:S„ntS'iL\a^^ 
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In  th«  conrt  in  this  province  the  obligation  to  produce  the  witness  lays  on  the  orosg. 
examining  party.  It  is  different  in  England  under  19th  Rule  of  Order  of  February 
5th,  1801.  Here  the  attendance  must  be  enforced  by  subpoena,  see  Winthrop  ▼ 
Ejderton,  1  W.  11.  818  ;  Spicer  v.  Dawson,  22  Bea.  282  ;  Koymer  v.  Poring,  10  Sim.' 
179.  The  cross-examination  may  take  place  immediately  after  the  affidavit  is  filed 
(Clarke  v.  Law,  2  K.  &  J.  28;  2  Jur.  N.  S.  228;  4  W.  h.  85.)  Where  a  document 
IS  referred  to  in  an  affidavit,  it  will  be  ordered  to  be  produced,  in  order  to  enable  a 
proper  cross-examination  to  be  had  thereon.  (Bell  v.  Johnson,  1  Jo.  &  H.  682  ;  4 
li.  T.  N.  S.  037.) 

A  defendant  may  be  examined  viva  voce  in  ipport  of  a  motion,  notice  of  which  has 
been  given,  although  the  time  for  answering  ha<«  not  elapsed.  (McClennairhan  v 
Buchanan,  7  Grant's  Ch.  R.  92.)  The  notice  of  motion  must  have  been  vreviouslv 
given.  {Ibtd.)  ■^  ^ 

Aa  to  production  ofpaperi  under  a  tubpcma  dueet  tecum.— The  rule  that  a  solicitor  is 
bound  to  produce  documents  under  a  subpoena  duces  tecum  subject  to  any  lion  he  may 
have  on  them,  does  not  apply  where  the  person  asking  their  production  is  the  party 
to  pay  the  amount  claimed.     (Moodie  v.  Thomas,  Grant's  Cham.  R.  19 ;  Kemn  v 
King,  2  Moo.  &  R.  437  ;  Hope  v.  Liddell,  24  L.  J.  Ch.  691.)  ' 

Sec.  8. — Any  party  in  any  cause  or  matter  who  re- 
uto*b2^.°!?<l'iires  the  attendance  of  any  witness,  whether  a  party  to 

Ibr  the  purposo   xx.  <•         .  f        j 

of e,motim^c.,  the  causo  or  matter,  or  not,  for  the  purpose  of  his  beinff 

forty-eight  hours  .„„.^'        i       ..i  •  ,      i  .  .  ,  ° 

notice  of  the  ex-Oxammea  witn  a  view  to  his  evidence  upon  anv  motion 

amination  is  to  ,.,.  .,  t         ,     -  ,  J  "  ""> 

hegiyentothe   pctition,  or  Other  proceeding  before  the  court,  not  beina 

opposite  party,     ^i     r         >  j.  .  .  i      »«  vf^tny 

the  hearing  of  a  cause^  is  to  give  to  the  opposite  party 
or  parties,  forty-eight  hours'  notice,  at  least,  of  his  in- 
tention to  examine  such  witness  and  of  the  time  and 
place  of  such  examination,  unless  the  court  think  fit  in 
any  case  to  dispense  with  such  notice,  {x) 


■,Si)  T*».i8  section  is  the  same  as  the  English  Order  No.  XXXVI.,  of  the  7th  August 
1852,  which  has  been  abrogated  in  England  by  subsequent  Orders  of  5th  Feb.,  1861. 


The  cross-examination,  in  such  case,  is  to  follow  im- 


The  croBS-czam- 
ination  of  wit- 
nesses, examined  !•        1  1  '  -    .    — 

ofVmouoristo"^®'^^^*®^^  "P°^  *^®  examination,  and  is  not  to  be  defer- 

examination. 


•   i^^^  The  cross-examination  may,  it  seems,  take  place  immediately  after  the  affidavit 
IB  filed.    (Clarke  v.  Law,  2  K.  &  J.  28.) 

Sec.   9» — Where  it  ia  dfiaircfl   tn  nroag-AVftwino  o«v 


witness 

who  ha 

used  uj 

fore  th< 

party  t» 

give  for 

half  sue 

uso  the 

cross-exi 

may  be  j 


(z)  This 
1862,  whic 
1861. 


Sec.  2. 
moved  to 
the  court, 
himself  em 


Sec.  4.— 
cretion,  maj/ 
gi^e  such  di 
witnesses— c 
the  institutio 
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-— ,      ---v.     ..,     „.^      „j^     ^jjjj     ^^,^ 

witness,  whether  a  party  to  t)i« 

who  has  made  an  affidavit  m  k     """"f^  °''  °"'"^^'  ^^'^  not,  forty.uhthou« 

used  upon  any  iTolTJ,  '  ""  ""^''^  ^""^  been  --X 

fore  the  court  nT/Zw  .1     ;'  "'  ''^''  P^^^^^^^ng  be-rJoMtt 
uii,  not  oemg  the  hearina  nf  ti..  ,    »'nj«vit,  to  be 

Pf'rtywho  desires  to  cross-examin!/ ^     •  "«""'' "'^ttli;?;'"'- 
give  forty-cight  hours'  not  eeT^r      °^  '"""'''  '"» 
half  such  affidavit  was  fi"ed  oVtl.^"  P"'^  °"  ^''"'^  '"'- 
"SO  the  same,  of  the  til       ,     f"  ^"''^  '''"™<'i''g  to 
oro.s.exa»i„ai,t„™    """/««  "^  «"«'>  -'e„ld 

^      «ce/-e«se  %uo  18  hereby  abolished.  "'^'■"«  "*"• 

«ved'tf"^^e.al!d"'''"''  ""^  ^^'^  "'"'  ""gl't  have 

*e  court,  upo:rr„  CsuTT/""  "^^  «PP'^  '°"''=?^°- 
limself  entifled  to.  (^)  *  ''''"^  "'  '"'  "»?  'Wnk  '"*' 

k/*ei;:i";rrhX^^^^^^^  '« "^S-rned 

'An  to  motions'for  a  deorte       ""'""■  '"^''' '»  '- 

«» of  the  case  may  T'equire."'  "  ""■cumstan- 
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ggn.  5.— When  it  can  be  made  to  appear  to  the  court 
that  it  would  be  conducive  to  the  ends  of  justice  to  per- 
mit  a  notice  to  be  served  for  some  day  earlier  than  that 
prescribed  by  the  IGth  order,  leave  may  bo  obtained  for 
that  purposo,  upon  an  ex  parte  application  to  a  judge  at 
chambers  in  the  manner  prescribed  by  the  17th  order. 

THK  MASTER'S  OFFICE,  (b) 

XLII.  Every  decree  or  order  referring  any  matter 
to  the  master  is  to  be  brought  into  his  office  within  four- 
teen days  after  the  decree  or  order  shall  have  been  pro- 

Brlnglng  In  do-  ,    ,         ,  i        .         ,i  •  /•  xi. 

order  of  nouuccd,  by  the  party  having  the  carriage  oi  the  same; 
otherwise  any  other  party  to  the  cause,  or  any  party 
having  an  interest  in  the  reference,  may  apply  to  the 
court  as  he  shall  be  advised,  that  the  prosecution  of  such 
decree  or  order  may  be  committed  to  him,  or  otherwise, 
for  the  purpose  of  expediting  the  prosecution  thereof,  (c) 


oree  or 
refcrence. 


(b)  The  Master  has  no  power  to  dispense  with  or  to  relax  tLj  general  orders  of 
the  court.    (Smith  v.  Webster,  3  M.  &  0.  244 ;  l^Jur.  914.) 

Proceedings  in  the  Master's  office,  amount  to  proceedings  in  the  court  itself.  Whut 
is  carried  in  before  the  Master,  is  carried  in  before  the  court,  of  which  the  Master's 
office  is  part.    (Erskine  v.  Garthshore,  18  Ves.  114.) 

If  the  Master  does  not  decide  at  the  time  of  considering  the  decree  to  admit  affida- 
vits as  evidence,  he  cannot  afterwards  receive  them,  except  by  consent.  (Gibbs  v. 
Payne,  4  Sim.  654 ;  3  L.  J.  Ch.  40.) 

(c)  Adapted  from  the  48th  of  the  English  Orders  of  1828.  Before  a  decree  can  be 
taken  into  the  Master's  office  it  must  be  paased  and  entered.  Any  proceedings  taken 
under  it  before  passing  and  entry  being  irregular  and  voidable.  (Tolson  v.  Jervis,  8 
Beav.  364.) 

It  would  seem  that  the  party  in  whose  favour  judgment  is  given  has  the  prima  facie 
right  to  carry  the  decree  into  the  Master's  office,  as  he  would  be  moat  interested  in 
prosecuting  it  expeditiously.  The  party  carrying  in  the  decree  makes  a  fair  copy  of 
ft,  which  the  Master's  clerk  examines  with  the  original  decree.  The  copy  is  then 
filed  with  the  Master,  the  solicitor  retaining  the  original,  except  in  the  case  of  a  sale 
under  a  decree,  when  the  original  decree  and  order  are  to  be  left  with  the  Master,  if 
required.     (Order  XXX VL,  sec.  1,  supra.) 

Where  the  plaintiflF,  in  a  creditor's  suit,  delays  in  prosecuting  the  decree,  the  court 
will  give  the  carriage  of  it  to  another  creditor  on  his  indemnifying  the  plaintiff 
bgiUQSt  future  costs.     (Fattcrsoa  v.  Scott,  4  Graat,  145.) 
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o^tlntltllt!^^^^^^^^^  \''  decree  unless  the  defendant 

Grant's  Cham.  8,  and  oases  f Sited.)  ^*  ^'  ^ "'«'^'  ^^^'^  ^'  Robertwn, 

Seo.  2.--TJpon  the  bringing  in  of  every  decree  or  or- 
der,  the  sohcitor  bringing  in  the  same  is  to  take  out  a'*^— *« 
warrant  (unless  the  master  shall  dispense  therewith)  an- -^V^SIT,-. 
pointing  a  time,  which  is  to  be  settled  by  the  master  for 
the  purpose  of  taking  into  consideration  the  matters  re- 
ferred by  such  decree  or  order,  and  is  to  serve  the  same 
upon  the  parties,  or  their  solicitors,  unless  the  master 
shall  dispense  therewith;   and  upon  the  return  of  such 
warrant  to  consider,  or  upon  the  bringing  in  of  the  re- 
ference  when  no  such  warrant  shall  have  been  issued, 
the  master  is  to  proceed  to  regulate  in  all  respects  the 
manner  of  proceeding  with  such  reference,  and  the  man- 
ner m  which  each  of  the  accounts  and  enquiries  is  to  bo 
prosecuted. 

As  to  the  evidence  to  be  adduced  in  support  thereof, 
and  therein  to  give  such  special  directions,(a)  if  any,  as  ho 
may  think  fit  with  respect  to  the  mode  in  which  any  ac- 
counts referred  to  him  are  to  be  taken  or  vouched  ;(J)  and,- 
If  he  think  fit  so  to  do,  to  direct  that  in  taking  such  ac- 
counts the  books  of  account,  in  which  the  aco^ounts  re- 
quired to  be  taken  have  been  kept,  or  any  of  them,  be 
taken  as  pnmd  facie  evidence  of  the  truth  of  the  matters 
therein   contained,  (c)  with  liberty  to  the  parties  inter- 


^&7TAZtfl0'£T,t  ^'^'"^  •^"'^"'^*«'  «- Mi"- V.Craig.  6  Bea.  4^3; 

foMhetaking  of  such  accounts!  "utS  Sculr.^^^fL^LrjP-^^^^^ 

— i-vu=c,  vr  uaiesa  oidiuarv  evidence  cannnt  ha  r.<^^"~y    •;-<i!^"  iKcrciy  lo  save 
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Williams,  7  DeG.  »J.  &  G.  68;  24  L.  J.  Ch.  414;  3  Drew.  21:  24  L.  J.  Ch.  366 •  7 
Dea.  M.  &  a.  74,  75.)  v  .  o«o,  / 

(c)  As  to  this  see  Sleight  v,  Lawson,  3  K.  &  J.  292 ;  Stainton  v.  Carron  Company 
24  Bea.  346 ;  Ogden  v.  Battams,  1  Jur,  N.  8.  791 ;  Newberry  v.  Benson,  23  L  J  Ch 
1003 ;  2  W.  R.  648;  Nelson  v.  Booth,  3  DeG.  &  J.  119  ;  27  L.  J.  Ch.  782 ;  6  W.  R* 
845 ;  Morgan  v.  Higgins,  5  Jur.  N.  S.  236  ;  Coleman  v.  Mellersh.  2  M.  &  G  309  '• 
Dean  v.  Thwaite,  21  Bea.  621.  ,  ^     ^Jv , 

(d)  See  Attorney-General  v.  Attwood,  9  Hare,  App.  Ivi. ;  1  W.  R.  64  ;  Newberry 
V.  Benson,  aupra.    See  notes  to  Order  XXXV,,  sec.  1,  page  151,  tupra. 

As  to  the  parties  who  are  to  attend  on  the  several  ac- 
counts and  enquiries. 

As  to  the  time  at  which,  or  within  which,  each  pro- 
ceeding is  to  be  taken. 

And  he  is  to  fix  a  time  at  which  to  proceed  to  the 
hearing  ai?d  determining  of  such  reference,  appointing  a 
day  in  the  meantime,  if  he  shall  think  fit,  for  the  pur- 
pose of  entering  into  the  accounts  and  enquiries,  with  a 
view  to  ascertaining  what  is  admitted  and  what  is  con- 
Mreotionimay   tcstcd  between  the  parties;  and  such  directions  may  be 
be  varied.         aftcrwards  varied  or  added  to,  as  may  be  found  neces- 
sary;  and  in  giving  such  directions  and  in  regulating 
the  manner  of  proceeding  before  him,  the  master  is  to 
General  powers,  .deviso  and  adopt  the  simplest,  most  speedy,  and  least 
expensive  method  of  prosecuting  the   reference,    and 
every  part  thereof,  and  with  that  view  to  dispense  with 
any  proceedings  ordinarily  taken  in  the  master's  oflSce, 
which  he  may  conceive  to  be  unnecessary ;   to  shorten 
the  periods  for  taking  any  proceedings,  or  to  substitute 
a  different  course  of  proceeding  for  that  ordinarily  taken. 
Directions  to  be  "^^^  V^^^^  directed  by  the  master  to  bring  in  any  ac- 
obBervedwiUiout  count,  or  do  any  other  act,  is  to  be  held  bound  to  do  the 
same  in  pursuance  of  the  direction  of  the  master  in  that 
behalf,  without  any  warrant  or  written  direction  being 
served  upon  him  for  that  purpose,  (e) 


fM\   Thfl   M<i'St<>>*   lllilin.l1ir   Hinnnnnna   with  tha  nr-irnon*-    «-'" 


-  Ti!  L  •"  '  *^  Gonsiuer,  eiCupt  ia  vcr/ 

apeoial  cases.  If  the  warrant  la  thought  necessary  and  issued,  it  should  be  served  on 


!l  I 
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all  proper  parties   The  practice  with  the  Master  at  Toronto  is  to  ca/se  it  to  be  served 
lIVnlT  fi'  ^'^°'^  '' ''  returnable,  by  analogy  to  the  service  of  notice   of  motVon 
I  1352.)       ""'  °"'        '  *^*^  """'  ^^^^  sufficient.    (Daniell's  Ch.  Pr°,  2^5  ed  j 

*u^Al^®ri*'®.**^  warrants  was  dispensed  with  on  production  of  an  affidavit  sbowino. 
that  the  defendant  could  not  be  served.     (McGiU  v  Knott,  1  U.  C  L  J  57  )         ^ 

Where  the  defendant,  in  a  foreclosure  suit,  was  served  with  the  first  warrant  and 
had  absconded,  and  the  subsequent  warranto  had  been  left  at  his  residence  wUhin^he 
jurisdiction,  such  service  was  held  sufficient.  (White  v.  Courtney,  gSs  cTam  66  ) 

^^iLW'f'i'  ""/y  «"^''— 1°  England,  where  a  bill  had  been  taken  pro  confesso 
aganst  a  defendant  he  was  not  allowed  to  appear  in  the  Master's  office  un£  he 

Tlt^rsuTtl^r  *^^*PrP°^^  •  ^^^^V-  »^y°'  •^•^^  ^9;  Bee!Sever  Sing 
V.  ^ryant,  a  M.  &  C.  191 ;  and  Dominicetti  v  Latti,  2  Dick.  688:)   where  i*  is  held 

that  a;,ro  confesso  defendant  should  be  served  wi\h  warrants  on  111  JroceedS 

f  StTer   ^tTs^M^  &  r'll.'PP^':,^^'  '  TV'  '^  """^  °°*  «PP--^    '(ThlpsS 
V.  1  rotter,  cited  d  M.  &  C.  193;  and  see  Eltoft  v.  Brown,  2  Hare  618\     In  thia 

rX!""'.  ^°T'"'  such  defendant  is  allowed  to  appear  in  the  MaS's  office  without 
order,  where  he  may  object  that  mesne  incumbrancers  are  not  parties     (CWronv 
fctLn'r''^^r-  t^'^  o'-^howthat  the  amount  advancefoTa  mlr^gaJe  wis 
less  than  the  consideration  expressed  iu  it;    (Penn  v.  Lockwood,  1  Grant  547%  he 
cannot,  however,  set  up  usury  in  such  a  manner.  (Ibid.)    See  Order  XI  I    sec  7 
Xt  .\-'  ^^^  P''f«c«  with  the  Master  at  ToroL,  in  foreclosZ  or  otheV  suits 
IZ/ /*'"'»''"'  ^'^'^l^  '"^  ^''  «®°«>  *«  °'^"««  l^i'  warrant  to  be  served  upon   he 

♦hf  ^*5*'"'^'  "'■  ''k^^'*  Pu""'.'^^  P'""'^"^  debts  or  claims,  are  only  entitled  to  attend  on 
the  proceedings  brought  in  by  themselves.    (Hare  v.  Rose,  2  Ves.  Sen  558.) 

.x.^^^f  F^^^^^  rule,  all  persons  having  an  interest  in  the  result  of  the  nroceedinffa 
should  have  notice  of  the  attendance  before  the  Master.  proceedings 

the^nrosecution'T  tht'  ^T  ^<»°«i'*«'-«'»' f^e  Master  is  to  make  such  direction  as  to 
documel  &c    and  .«  flT""'^  generally,  (including  the  bringing  in  of  accounts, 

See  Order  promulgated  on  the  29th  June,  1861,  as  to 

"APPOINTMENTS  AND  NOTICES  IN  THE  MASTER'S  OFFICE. 

no^fi^ed'to^attP^rw  '^f  ^T^  *^^*  P*''*'''  °«*  ^°  attendance  before  him  shall  be 
future  drv8i^t«?.nn?h  "  **  '"""  '^"'."'■'  ^^^^  «'*  *■«••  '^'ff^""*  Purposes  at  different 
he  nntifinf  K  °'  ^!  °«°«««»'-y  to  issue  Separate  warrants,  but  the  parties  shall 

token  S  of  tr^Sh^T*'  *°  ^?  ''^^.^  ^y  *^«  ^'^''''  '^^^'  proceedings  to  be 
laKen,  ana  ot  the  times  by  him  appointed  for  taking  the  same.  6     "  "o 

in^f  f*'*ri^^^''lP.*''*'®f  *'*®  °°*'^«<*  ^y  appointment  from  the  Master  of  Drooeed- 
KrsJ^p^TceX      '  "°^"^^"*«^^^"  '^  --^-  *o  such  raS;stSoa 


I'i 
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nofbeSloweT"'  ^'°'~^ ''''''''' '« ''''''''  ^'  '<>'^  '^'^^  «tra  warrants  should 

whea  the  direction  is  madeThe  shoulJ'S'serveS  w^^^^^^^ 

the  direction  copied  from  the  Master's  book  W  Jr!  a  *^°*  underwritten  with 
neglects  to  obey  the  Master's  directL  he  can  Kln.«S^  '"•  P?f ''*'  ^^'^  ««"«'^' 
by  orders  nt«-  and  absolute,  in  tJe  same  mirer  asfo?  a  colSf'*  ^''  *  '''^''''^P^' 

provided  for  m  section  2  of  this  order,  for  the  pu/pose 
of  entering  into  the  accounts  or  enquiries  referred  to 
him,  yith  a  view  to  ascertaining  what  is  admitted  and 
what  is  contested  between  the  parties  ^  and  when  it  be- 
comes  necessary  to  adduce  evidence,  or  to  incur  expenses 
otherwise,  m  establishing  or  proving  items  of  account  or 
other  matters  which  in  the  judgment  of  the  master  ought 
under  all  the  circumstances,  to  have  been  admitted  by 
the  party  sought  to  be  charged  therewith,  and  which 
such  party  shall  refuse  to  admit,  the  master,  before 
making  his  report,  is  to  proceed  to  tax  such  costs,  occa- 
sioned  by  such  refusal,  as  shall  appear  to  him  reasonable 
and  just,  and  shall  stat^  in  his  report  the  amount  of  such 
costs  and  how  the  same  were  occasioned  ;  and  the  party 
to  whom  such  costs  are  to  be  paid  is  to  be  entitled,  upon 
the  master's  report  becoming  absolute,  to  such  process 
of  the  court  to  compel  payment  thereof  as  in  other  cases  : 
provided  always,  that  when  the  party  entitled  to  receive 
the  general  costs  of  the  cause  is  the  party  ordered  to 
pay  such  costs,  he  is  to  be  at  liberty  to  deduct  such  costs 
from  such  general  costs,  provided  such  general  costs,  and 
such  interlocutory  costs,  are  between  the  same  parties. 
When  the  master  shall  omit  to  appoint  a  day  for  the 
purposes  aforesaid,  it  shall  be  competent  to  him  to  grant 
to  any  party  bringing  in  accounts  a  warrant  to  pfoceed 
on  the  same,  for  the  burnoaea  afnrt^aoiA .  =,,^1, j.  x. 
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'  a  underwritten,  as  followa.   «n«T      • 
of,  &c.;  and  take  not. Til  \  '^"^'"^  *^^  *°«°"«t« 

the  same,  or  such  "1  ,*^'*  f "  ""''  ^^^^^^^^ «°  ^^niit 
n^it."  And  when  ^T  ?""^  ''  ^°"  ^^"  P^^P^^^^  ad- 
admit  the  same  the'^^^^^^^^^  "  ^^^^^^^  «^^»  -f-ed  to 

der  the  like  cT^m  ta^^^^^^^^^^^^  ^^"-'  - 

for.  (/)  ®^'  ^^  *'®  hereinbefore  provided 
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It  IS  prudent  to  have  admisaiona  signed  bv  th«  «    . 

Sec.  4 — The  master  and  eaoh  r^f  *i.^  a 
■»  to  keep  in  his  office  a  booMobeel/rf """'"'  ""S" ""  *" 
book,"  in  which,  upon  the  br  nl!  T„  o^  »     ","'"''"''' 
order  of  referent.    ;.  »    """g'ng  in  of  any  decree  or 

c.<.»e,the  name  If  th.  .,•/"*"'"'  ""^  ^'^'^  ''  *« 

-,'the  dar„rit^  rxr  "1,  "■«  ''^^'- 

and  an  entry  of  th^  IZT  I-        \.    "'"S  '"""s'"  >n. 
".aster  shall  enter  tLr?^^'  ■"''°  *^''™  ^  '">'l  'te 

ceodings  U^CTJeZ' atTthtT  *",-'"^'  ""'  ''"• 
may  give  in  relation  mT'  ^'rootions  which  he 

or  otherwise  "  ""^  P'"^'«»"»  "^  '^^  "ference. 

a«t?be''^^gh'tto1hf''''''  °''"^'''  "■■  '«««'«''-ges,j,.u..,^ 
footed,  copies  IrotfrfTrxt^fT  ^"*'  ""»'"'""• 
feeds,  or  other  documents  and  T]  ""^  ""»»"'«' 

"atements,  are  to  be s„pp,i  d  Ini'T  "V""" 
»pie3  are  to  be  delivered  !« 'f^'  '"' *"<='^''' 
No  copies  of  deeds  or  Z  """"•  ''"'"  direct. 

*o  orfginals  Z^r.'ZT^  ZT  ''  "'"'^  ^''- 
lion,  (g)  "Sit  in,  without  special  direc- 


w  ^"-  •— .«-  w,  a  ..^r^i^:;;-;:;:;:;^^ 
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[order  XI,II.,    sec.   VI.,    VII.,   AND  VIII.] 

•writing  and  documents  brought  into  the  Master's  office  by  any  party  to  the  reference. 
(2  Smith,  3rd  Ed.  Ill,  112.)  The  practice  is  for  any  party  desiring  copies  of  such 
proceedings,  to  bespeak  the  same  from  the  Master,  ■who  will  thereupon  supply  them, 
charging  therefor  at  the  rate  of  sixpence  per  folio. 


Form  of  bringing 
ia  accounts. 


Sec.  6. — Where  any  account  is  to  be  taken,  the 
accounting  party  is,  unless  the  master  shall  otherwise 
direct,  to  bring  in  the  same  in  the  form  of  debtor  and 
creditor,  verified  by  affidavit.  The  items  on  each  side  of 
the  account  are  to  be  numbered  consecutively,  and  the 
account  is  to  be  referred  to  by  the  affidavit  as  an  exhibit, 
and  not  to  be  annexed  thereto,  (h) 


(h)  AVhere  the  account  is  not  in  the  form  prescribed  by  this  section  it  is  in  the 
discretion  of  the  Master  to  certify  that  it  is  insufficient,  and  the  accounting  party 
may  be  proceeded  against  for  contempt  in  the  usual  way. 


Surcbarge^mode 


Sec.  I . — Any  party  seeking  to  charge  any  account- 
ing party  beyond  what  he  has  in  his  account  admitted  to 
have  received,  is  to  give  notice  thereof  to  the  accounting 
party,  stating,  so  far  as  he  is  able,  the  amount  so  sought 
to  be  charged  and  the  particuUrs  thereof  in  a  short  and 
succinct  manner,  (i) 


(i)  After  report  signed  a  charge  or  discharge  will  not  be  allowed,  where,  however, 
the  report  signed  was  erroneous  and  could  not  be  acted  upon,  leave  was  given  to  a 
defendant  to  carry  into  the  Master's  office,  and  prove  a  charge  and  dischartre.  (Smith 
V.  Crooks,  3  Grant,  321.) 
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Proceeding  on 
teiiiteViOi. 


Sec.  8. — Every  reference  appointed  to  be  heard  as  by 
section  two  of  this  order  provided,  is  to  be  called  on  and 
proceeded  with  at  the  day  and  time  so  fixed,  unless  the 
master  shall  in  his  discretion  think  fit  to  postjpone  the 
same ;  and  in  granting  any  application  to  postpone  the 
hearing  of  such  referenge,  the  master  may  make  such 
order,  as  to  the  costs  jonsequent  upon  such  postpone- 
ment, as  he  may  think  just.  And  as  soon  as  the  master 
shall  iisve  entered  upon  tuc  uoaring  oi  such  rcfcTQuCC*, 


nr\A    P 4l 


«  to  proceed  ..  JrS,  ZlZt'Zu"  """'" 
unless  he  shall  be  of  omnion  fhT     "^7^'^^^  ''»™'". 

than  ,e  &  ,„  .^^  ;o'  .7  «  /leV  td" T^ '  •"""" 
the  ends  of  iustipft  •   or,^     u  ^^    '    ^  conducive  to 

^U.  such  oo„se  .  J.retr„~"(r' 
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tothTootTVifr  "7"?'''"°'"'°''  "*''«  by  any  person c«..»^.rp„. 
to  the  court,  the  master  ,s,  at  the  instance  of  the  person  "*'" 
matrng  the  application,  to  certify  to  tho  court  as  shortl^ 
.s  he  conveniently  can,  the  several  proceed^™  halt 


''■ll 


(!)  Englisl.  Order  IVn.  of  the  Orders  of  :828. 

Sbo.  10.— Where  a  party  actually  prosecuting.  »  A. 
cree  or  order  does  not  proceed  h^fn.;  J        ^     ^^ 
^-e  diligence,  the  masteH    a    Ubt  !  ZTT^f"^-^^ 
cation  of  any  other  party  interest       Ihert    pl^  '-^'^^ 
t  e  smt,  or  as  one  who  has  come  in  and  estabLrA 
claim  before  the  master  under  the  decree  or  !,      ." 
commit  to  him  the  prosecution  of  su^hTcr:  oTlr 
and  fr„u.  .aenccorth  neither  the  party  making  defauU 
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[OBDEE  XLII.,   BEO.  ZI.] 

nor  hi8  solicitor  is  to  be  at  liberty  to  attend  the  master 
as  the  prosecutor  of  such  decree  or  order,  (m) 

(m)  English  Order  LVI,  of  the  Orders  of  1828. 

Where  the  Master  refuses  an  application  to  take  the  carriage  of  the  decree  from 
the  party  prosecuting  the  reference,  the  court  will  still  exercise  its  authority  and 
entrust  it  to  another  party  if  it  ,;  -■  ":  (WyaU  v.  Sadler,  5  Sim.  450:  Cook  v. 
Bolton,  5  Busa.  282.) 


Prooeeding  on 
olaims  of  credi- 
tors. 


Sec.  11. — ^Advertisements  for  creditors  are  to  appoint 
a  day  and  hour,  and  to  name  the  place  at  which  credi- 
tors are  to  come  in  and  present  and  prove  their  claims 
before  the  master;  for  this  purpose  no  state  of  facts 
shall  be  necessary,  but  the  claims  are  to  be  duly  verified 
by  affidavit.  At  the  time  and  place  named  in  such  ad- 
vertisement, the  master  is  to  proceed  on  the  claims 
brought  in  before  him  without  further  notice,  and  may 
examine  any  parties  as  witnesses  in  relation  thereto  at 
such  time,  or  thereafter,  as  he  may  see  fit ;  and  he  is  to 
allow  or  disallow,  or  adjourn  the  same,  as  to  him  may 
seem  just.  The  cost  of  proving  such  claims  are,  in  the 
discretion  of  the  master,  to  be  allowed  to  the  creditors 
proving  the  same,  and  added  to  their  debts  respectively ; 
or  to  be  disallowed.  A.nd  in  case  of  their  being  allowed, 
they  may  be  alloweu  in  gross  in  place  of  taxed  costs,  (n) 


(«)  The  creditor  may  be'cross-examined  upon  his  afiBdavit. 
li,  J.  Ch.  353.) 


(Cast  T.  Poyser,  26 


In  allowing  costs  to  creditors  the  Master  is  to  allow  to  each  creditor  the  costs  of 
proving  and  attending  on  his  own  claim  only,    (Hare  t,  Rose,  2  Ves.  Sen.  558.) 

^  The  Master  should  allow  creditors  to  come  in  and  prove  at  any  time  before  he  has 
signed  his  report.  And  the  court  will,  after  report  signed,  on  petition  supported  by 
the  affidavit  of  the  applicant,  allow  a  creditor  to  prove  whilst  there  is  any  money  in 
court;  (Lashley  v.  Hogg,  11  Ves.  602 ;)  even  after  a  deficient  fund  in  court  has  been 
apportioned  among  creditors  who  have  duly  proved,  on  payment  of  costs  of  the 
application  and  re-apportionment;  (Angell  v.  Haddon,  1  Madd.  629;)  and  see  Gil- 
lespie V.  Alexander,  8  Buss.  130. 


the  dece&sed  died, 
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charge    affidavit,   deposition,  examination  or   answer  "C^"^" 
brought  m  or  used  in  the  master's  office,  is  to  beTtS 
or  rected,  but  instead  thereof  the  same  may  be  reCd 
to  by  date  or  otherwise,  so  as  to  inform  th^e     „rf  J  . 
the  paper  or  doeument  so  brought  in  or  used.  (») 


C)  Order  XLTIII.  of  (Le  Englhh  Orders  o(  I84I. 


8ion  or  generally  from  givine  the  conrt ?«  ^  *P  ^"""^  *»  »  satisfactory  oonclu- 

mmd  by  the  proceedings  bSo^rehirUon?AT"^*  ?J  *^'  '^«°*  P^^'J^ced  on  hTs  own 
mg  in  the  report  the  diuments  CntLe^inft  Vu'  ^'^'''^'  ^^«***^"g  '^"^  ^ 
see  also  in  re  Grant,  10  Sim.  574    where  it  «  hlli^*?'!' -^  "^l  ^""'  ^  ^are,  93  ;)  and 

ctz  titi:  '-'"'^  i« -?r  re  re^d'e'^eo^r .td:  t 

report  u  made.    (Meux  t.  Bell,  .»"J.)  ""'  °""  ">  ■"  referred  to  after  tbo 

ofBe^'^it  Itnt  '"".t '.*"g  of  """"""t^  in  the  master's  .r'-'f""^ 

laT.  ,1,!  •  !'"""  "■'  "ognizanee  of  the  master  t»l'«'"aS?r"' 

talte  the  same  with  rests  or  othMw;««.  *„  »  >  '""mfc 

of  rents  »n,l  «,.„«..         •     ,  o""*™o,  to  take  account 

0  rents  and  profits  received,  or  which,  but  for  wilful  ne- 

gleet  or  default,  might  have  been  rece  ved;  tol    oceut 

pation  rent ;  to  take  into  account  necessar;  rep^and 

lasting  improvements,  and  costs  and  other  Lenses  pro 

»s  to  all  matters  relating  thereto,  as  fully  as  if  the  sam! 
M  been  specifically  referred;  subject,  nevertheless  "o 

report,  and  it  shall  not  be  necessary  to  the  taking  of 

r:  :~.^'  7  f '.-  -«efs  afoiJa*:f;i  ■ 

!!->,  ...n^,».eu,n  the  pkaaings;  or  that  evidence  thereof 
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should  have  been  given  before  the  decree  or  order  of 
reference;  or  that  such  decree  or  order  should  contain 
any  specific  direction  in  respect  thereof,  (p) 


(P)  ^'  '"  takinff  aecountt  generally. — A  party  bringing  in  an  account  must  do  so  in  the 
form  of  debtor  and  creditor,  verified  by  affidavit,  unless  the  Master  give  other  direc- 
tions as  to  the  form,  &o,,  in  which  it  is  to  be  brought  in.  (See  sec.  6  of  this  Order 
lupra.)  The  items  on  the  debit  side  of  course  need  not  be  proved ;  the  admission 
being  sufficient,  the  party  must,  however,  swear  that  he  has  received  nothing  more 
than  he  has  admitted,  and  if  the  opposite  party  wishes  to  charge  the  accounting  party 
with  more  than  he  has  debited  himself  with,  he  must  give  notice  thereof  pursuant  to 
section  7  of  this  Order.  The  items  on  the  credit  side  must  be  verified  by  the  affidavit 
before  mentioned,  and  also  by  proper  vouchers,  such  as  receipts,  &c.,  which  should 
be  marked  by  the  Master  with  bis  initials  as  a  proof  of  his  inspection  and  allowance 
of  the  same.  (Bennett,  M.  0.  85.)  The  Master  is  bound  to  admit  vouchers  as 
evidence,  unless  the  other  side  can  shew  reasonable  ground  for  impeaching  their 
genuineness.    {Ibid  ;  and  see  Earl  of  Lonsdale  v.  Wordsworth,  there  cited.) 

All  sums,  however,  not  exceeding  forty  shillings  each,  need  not  be  vouched,  the 
oath  of  the  accounting  piirty  is  sufficient  proof  of  them  ;  (Everard  v.  Warren,  2  Cha 
Ca.  249 ;  Bingham  v.  Lady  Clanmorris,  1  Moll.  20 ;  Anon,  1  Vern.  283  ;  Whicherly 
,  T,  Whicherly,  1  Vern.  470 ;  Marshfield  v.  Weston,  2  Vern.  176 ;)  and  see  the  remarks 

of  Kent  Ch.,  in  Remsen  v.  Remsen,  2  John  Ch.  501.  In  such  case,  however,  the  affi- 
davit of  the  accounting  party  should  show  when,  where,  and  to  whom  the  sums  were 
paid,  and  should  swear  positively  to  the  fact  of  payment,  and  not  merely  on  belief 
(Robinson  v.  Gumming,  2  Aft.  409,  410  ;  Anon,  1  Vern.  283.) 

pj  The  aggregate  of  such  sums,  not  exceeding  forty  chillings.  should  not  be  more 

than  JBIOO.    (Whicherly  v.  Whicherly,  1  Vern.  470.) 

Where  the  evidence  of  the  amounts  with  which  the  accounting  party  debits  bim- 
Belf  consists  of  entries  in  his  books,  he  has  a  right  to  make  use  of  the  entries  in  the 
same  book  to  vouch  the  items  with  which  he  credits  himself ;  (Darston  v.  Earl  of 
Oxford,  1  Eq.  Ca.  Abr.  10,  PI.  9 ;)  and  the  accounting  party  may  make  use  of  the 
evidence  produced  by  the  opposite  party,  in  the  same  way;  (Boardman  v.  Jackson,  2 

B.  &  B.  382,  6  ;«4)ut  see  Morehouse  v.  Newton,  3  DeG.  &  Sm.  307;)  and  see  this  case 
as  to  how  far  a  defendant  debiting  himself  by  his  answer  can  also  discharge  himself 
by  such  answer;  and  see  further,  Robinson  v.  Scotney,  19  Ves.  682  ;  Ridge  way  v 
Darwin,  7  Ves.  404 ;  Thompson  v.  Lambe,  7  Ves.  588 ;  Talbot  v.  Rutledge,  4  Bro. 

C.  C.  74,  76 ;  Kirkpatrick  v.  Love,  Amb.  589.  See,  however,  further,  as  to  the 
evidence  to  be  adducei  in  support  of  accounts  taken  in  the  Master's  office,  sec.  2,  of 
this  Order,  and  notes  thereupon  ;  and  also  as  to  where  vouchers  have  been  lost, 
Holstcomb  V.  Rivers,  1  Ch.  Ca.  127  ;  Peyton  v.  Green,  1  Ch.  Rep.  146 ;  1  Eq.  Ca. 

It  must  be  borne  in  mind,  however,  that  the  regular  way  of  proof  of  items  above 

forty  shillings  is  by  vouchers,  and  it  would  sef  m  that  the  Master,  except  so  far  as  he 

18  empowered  by  sec.  2  of  this  Order,  cannot  dispense  with  such  proof  except  by  an 

S.      «S^  *^®  c*^""^*-    (I>»°e3  V.  Scott,  1  T.  &  R.  358;  Maddeford  v.  Austwick,  11 
Sim.  209.) 

^  After  the  accounts  have  been  duly  vouched  the  accounting  party  may  be  examined 
vtvavoee.    (Wormsley  t.  Start,  22  Bea.  398.)  ^     ^      ^ 
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l^iT^llto^hUid^''"'  allo^aoM,"  the  Master  i,  l„  .l,„,  .„  di.b,„,„„„ 

And  see  as  to  the  affidavit  of  the  asXnee  o^ The  m?;/"  ^^'  ?  ^-  ^-  ^-  ^  243.) 
has  been  assigned,  Con.  Stat.  U.  C.  caplxXK%.^,eo^T'  ''^'"  ^'^^  """^^K" 

/JoX^Sf  h'^Tn^srw^wt?:^^^^^^^^^^    °«-  ^'^-g^  ^l^e  bill  be  taken^ro  .on- 
wood,  1  Grant,  547.)  *  ^'''  *^®  *^"«  '^°'«>«'»t  advanced.    (Penn  riS- 

ga^orof^ho^^^^^^^^^^^  cannot  call  the  co.„on  n^ort- 

paS'aTd  Jecrefg;  ZZ7  tL'morT  '"'^'^  °'  '°*«^««*  ^^  «»  ^--  '»*«  h„  been 
the  account.     (Grego'ry  v!  Rfkinginl^J^??.  ^sVt  l'^^iT  difference'iu"  kSJ? 

U.  C.  cap.  LXXVIII.,  sec.  7,  he  can  recover???!"^  ''"•  ^^'^   ^"*  under  Con.  St. 

/?  "7'n*  ''S^'"^* "'«  niortgagor  or  h°8  nerioiL?.     ""'"'  °  *  P^""^*!  """ion  on 

fl'J^W^'J^^^ '  S^^^  v.^JohnCn.     rn  /i^^^^^  Nock- 

auit  against  the  irIg'ayrS.rK  J  ^1*1*'/  T^^^^^^  '"^  '^  ^-«'<>-- 
of  the  mortgagor  to  avoid  circuity  ofacuZ  ^,Jf*''«^^«<^«  however,  against  the  heir 
lands  m  his  hands  as  assets  by  descenV  o^L  °°!,«°a°t  being  a  charge  upon  the 
such  heir  it  would  seem  that  the  mor5!^i^-pt'^"*°V^  '°  »  foreclosure  suit  against 
will  be  entitled  to  20  years' arrears     fs£t-''%'"^^^  tacking  on  hTSf 

decides  that  a  foreclosure  suU  is  a  Lu  f to  Inf^-  "^if'^"'  ^^  ^^'^^^  ^05 ;  which  To 
TuhV  ^o'^bowever,  Round  v  Bel" 5  L  ?Ti 'l^ J'TT^V^r^''^ '''''^^^^^^ 

|0y^^r^lTeaV4^4-o^^^^^^ 

Norwood,  5  DeG.  &  S.  240.)  ^    '  """^^  °°  *be  pleadings.     (Eiyy  r! 

Of  STo?^^^^^^^^^^^^  ^'^iSLTS t;;^u'e^  Kr  ^^^"^^T  -^  «-»«  *  t-ant 
gagee  will  be  liable  for  rents  from  that  time  'A  P°'^««««^«^  »°d  pay  rent,  the  mort^ 
see  Smart  v.  Hunt,  1  Vern.  418,™  T^uloTk  v  ^^T  ^-.^"^^wood.  1  Grant,  647;  and 
And  If  he  continue  in  possess?o'„  „fti  *u  ?^?^'  ^^  '^'"-  265,  267;  2  Ph.  8961 
account  of  such  rents  and  pS  ^r  of  oc.nLT-^'^'  """''^"^^  ^'^'  "  paid  off  the 
and  annual  rests  from  the  time  of  such  navJn  '?f  T'  ''"^  ^^  ^'^^^^  ^i*b  interest 
C  uer  3  Beav.  140 ;  Wilson  v  Met"alfe^  1  RnL  ;^Q*n*  '^^S'^S^  debt.  (Wilson  t. 
654;  Quarrell  V.  Beckford,  1  Mad!  269  j  ''*  ^^^'   **°™«  ^'  I«%  20  Bear! 

A  mortgagee  in  nnsapasi^?'  I-  «'=-  '•  t,?     • 

*«....-  ,-Aooo.  f  Vera.  ^/iSoS^^^Tsl.L'.'SJS.'eL.SS'l'^i^ 
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tori,  1  Mad,  274;  Kensington  v,  Bouverie,  1  Jur.  N.  S.  580;)  but  he  will  not  be 
liable  for  not  letting  at  a  higher  rent  if  the  mortgagor  have  not  notified  him  that 
higher  rents  can  be  obtaioed.  (Hughea  v.  W  >8, 12  Ves.  493.)  And  if  the  mort- 
gagee be  in  personal  occupation,  the  rent  charged  will  be  the/««  annual  value 
(Morony  t.  O'Dea,  1  B.  &  B.  118 ;  Trlmle3»on  v.  llamill,  1  B.  &  B.  385.)  A  mort- 
gagee in  possession  is  also  liable  for  any  destruction  of,  or  damage  to  the  property 
(Hornby  t.  Matoham,  16  Sim.  825 ;  Sandon  v.  Hooper,  0  Beav.  246 ;  14  L.  J.  Ch." 

l«Ua  ) 

A  mortgagee,  however,  will  be  allowed  sums  spent  by  him  in  neceaaary  repairs  and 
<*iji«^  improvements ;  (Neesomv.  Clarkson,  4  Hare,  97  ;  Webb  v.  Rorke,  2  Sch  &L 
676  ;  Quarrell  v.  Beckford,  14  Ves.  177  ;  1  Mad.  273  ;)  and  see  Constable  v.  Guest' 
6  Grant,  510 ;  where  it  is  held  that  if  a  mortgagee  is  charged  with  rents  and  profits 
derived  from  improvements  made  by  him,  it  would  be  unreasonable  not  to  allow  him 
the  expense  of  such  improvements  to  a  corresponding  amount. 

The  improvements,  though  sanctioned  by  the  mortgagor,  must  not  be  such,  how- 
ever, as  will  cripple  his  ability  to  redeem.     (Sandon  v.  Hooper,  6  Beav.  246.) 

Where  there  is  no  contract  between  the  mortgagor  and  mortgagee  (as  by  a  clause 
in  the  mortgage  deed)  as  to  insurance,  the  mortgagee  is  not  entitled  to  charge  pre- 
miums of  insurance  paid  by  him  ;  (Russell  v.  llobertson.  Grant  Cham.  R.  72  ;  6  U. 
C.  L.  J.  143  ;  Dobson  v.^aad,  8  Hare,  216 ;)  and  in  such  case,  if  there  be  any  loss 
from  fire,  the  mortgagor  will  not  be  entitled  to  credit  for  the  amount  received  by  the 
mortgagee  on  the  policy.  The  mortgagee  pays  for  the  risk,  and  ought  to  have  the 
benefit.    (Ibid.) 

Where  the  decree  directs  the  account  to  be  taken  with  "all  just  allowances,"  the 
Master  may  on  a  first  or  subsequent  foreclosure  allow  a  sum  paid  for  insurance 
since  the  last  foreclosure,  with  interest,  though  the  decree  simply  directs  him  on  each 
■uocesaive  foreclosure  to  compute  subsequent  interest  and  tax  subsequent  costs 
(Bethune  y.  Calcutt,  8  Grant,  648.)  This  was  a  case  prior  to  the  Orders  of  1853,  and 
it  would  fleem  that  under  this  section  (13)  the  Master  could  make  such  allowance 
thoagh  the  decree  contains  no  stipulation  as  to  "  all  just  allowances."  ' 

Where  an  assignment  of  the  mortgage  is  made  the  assignee  is  entitled  to  the  full 
Maount  actually  due  upon  it,  no  matter  how  much  he  paid  for  it  ;  (Phillips  v. 
Vaujhan,  and  Williams  v.  Springfield,  1  Vern.  336  and  476 ;  Batohelor  v.  Middleton, 
6  Emu  75  ;)  unless  the  assignee  be  in  a  fiduciary  relation  to  the  mortgagor.  He  ia 
not,  however,  (if  the  assignment  be  without  the  concurrence  of  the  mortgagor,)  entitled 
to  more  than  the  amount  actually  due,  as  he  stands  in  the  mortgagee's  place  and  is 
bound  by  the  state  of  account  between  him  and  the  mortgagor,  (Matthews  v.  Wall- 
iryn,  4  Ves.  118 ;  Chambers  v.  Goldwin,  9  Ves.  254 ;  Jones  v.  Gibbons,  9  Ves.  411 ; 
Moflfatt  V,  Bank  of  Upper  Canada,  5  Grant,  377.)  The  assignee  is  indeed  bound  by 
all  the  equitiea  between  the  mortgagor  and  mortgagee ;  (Parker  v.  Clarke,  7  Jur.  N. 
S.  1267;  9  W,  R,  877  ;  McPherson  v.  Dougan,  9  Grant,  258;)  so  that  if  it  comes  to 
ma  hands  satisfied  in  any  way  he  can  claim  nothing  under  it,  and  would  be  a  bare 
trustee  of  the  legal  estate.  (Woodruff  v.  Street,  per  Vankouahnet,  C,  October.  1862. 
not  reported.)  ^       >     >  >        > 

If  the  mortgagor  be  a  party  to  the  assignment,  however,  the  assignee  would  be 
Entitled  to  the  amount  appearing  due  on  the  face  of  the  mortgage. 

The  assignee  is  also  bound  by  payments  made  by  the  mortgagor  to  the  mortgagee, 
^ter  the  ass:«tnment,  but  without  notice  of  it,  (Williams  v.  Sorroll,  4  Ves.  389 ; 
Norrish  t.  Marshall,  5  Mad.  476 ;  Galbralth  v.  Morrison,  8  Grant.  289  :  Eneerson 
♦.  Smithy  9  Grants  16.)  >        >       & 
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former  legal  rate.  Ls  not'  looked  upon  aauslZ  1' •  * ^^  "^^  '"^^^  '^^o'*  "fo 
as  purchase  money.  So,  where  the  a^rPi^mLf  "  *  '  ^^^  '"terest  being  looked  upon 
Bldgood,  7  Barn.  &  Cr.  ^^¥0^^^^^  (BeetST 

son,  per  Spraff^e,  V.  C,  in  Chan.Tc  1S2  wi  '„  ^^P*  ."^'  Henderson  v.  Dick: 
from  a  mortgage  transaction.  '  '^  *^°  ''°''"^'^°^  ''^  t^^se  respects  differing 

jIorr|l7;rrg\^^^^^  the      r^haser  enters  mto  posse- 

from  the  date  of  entry.  (Cowne  v  RiTk^wiir  i  o't?*^  ^^*'^  interest  at  the  legal  rate 
Hare  1 ;  1  DeG.  M.  I  G.^28T  6  D;o  M  &'^  yif '  t"  ^'V  ''Y'  ^-  Stephfnsol^  ? 
307 ;)  and  it  would  seem  that  unlfke  th^t.^l  /  '  ^.*'''"*  ^-  ^^'^s""'  ^  Sm.  &  Q. 
tions  cited  ,«;.ra.  does  not  apply  as  to  Irrear'o?  inZ'^T  •  "'«.Statute  of  Limital 
(Birch  V.  Joy,  8  H.  L.  665 ;  where  40  vS!L       .  "^'*  ^°'°S  Hmited  to  six  years. 

a  decree  of  the  court;  (Rolertson  v.  SkeUon  12  rL  JV-^  T?  ''^  ^°  *  «'^^«  ""'ler 
shewing  title  is  not  from  the  fault  of  the  v«mW  ^f  ^'^'^  ^"'  ^^  *•»«  delay  in 
from  the  day  agreed  upon.  (Sherwin  v  ShaksnL^^  ^i,^n^T'.  T'^  P^^  '"'^^^s* 
Vickers  V.  Hand,  26  Beav.  630.)  «>hak8pear,  5  DeG.  M.  &  G.  517-27-36-36  ; 

able  .am  for  eiecution.  Md  sheriff"  ?°J-I"''e""«n'  tto  Master  may  „liow  a  reason- 

eatltled  «  .g«L,l  the  land Torarse  sTx  vea»  1V°  "  f»™'='»»°"'  ="'.  to  was  only 
lis  c  aim  into  the  Itfaster's  offioo  TQremw»T,  "  °.f  ,'"J"«''  P™'  ">  ''""■gi-'g 
Smith,  2  Dr.  4  War.  381 ;)  i7wonli  seem  1?„,  « '™''''''''  ^  ""«'  2""  ^  "'"^  '• 
quent  incumbrancers  geneVallyZdopartL  to.hifirT,"  '"  "  S".°P*  '°  ""'«''- 
mob  .ncumbraneers  are  within  the  sti'me  ""^ '"  "'"  Master's  oiliee, if 

i-««r.Aip  a„o»»<,._As  to  .he  mettod  of  Uking  p.rtne«Hp  account,  in  a  diffl- 
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cult  and  intricate  case,  see  DaTidson  v.  Thirkoll,  i\  Grant,  380 ;  '  is  contrary  to  the 
gcneriil  rule  to  cLurgo  piirtnera  with  wilful  noRlect  and  default  In  takinir  their 
accounts.    (Ifjul;  and  see  Rowo  v.  Wood,  2  J.  &  W.  550.) 

In  taking  partnership  accounts,  tho  Master  cannot  find  a  balance  due  from  one 
partner  to  anothi-r,   unless  all   tho  assets  are  realized   and  tho   liabilities    paid 
(Smith  V  Lrookfl,  8  Grant,  321.)    And  see  Crawshay  v.  Collins,  15  Ves.  221  ;  Camn^ 
bell  v.  Mullctt,  2  Sw.  551 ;  Taylor  v.  Fields,  4  Ves.  30G.  ^ 

On  a  bill  filed  by  a  surviving  partner  against  the  executor  of  a  deceased  partner 
the  executor  was  held  bound  to  comply  with  tlio  direction  of  tho  Master  to  make  ud 
the  partnership  accounts  from  tho  books  of  tho  partnership  in  his  possession.  (Strathy 

Under  sec.  2,  of  this  Order,  the  Master  can  receive  the  partnership  books  as 
evidence  for  and  against  partners.     (Lodge  v.  Prichard,  8  DeG.  M.  &  0.  906  :  a  o 
before  tho  court  below,  1  Sm.  &  0.  App.  viii ) 

Capital  advanced  to  the  firm  by  one  of  tho  partners  does  not  carry  interest  • 
(Rhodes  v.  Rhodes,  Jo.  663;)  unless  there  be  a  contract  express  or  implied  that  It 
shall  carry  interest. 

In  taking  accounts  after  tho  death  of  a  partner,  they  must  begin  with  the  lost 
stated  account,  or  if  there  is  no  stated  account,  then  from  the  beginning  of  the  part- 
nership, and  such  accouhts  must  end  with  tho  state  of  tho  stock  at  the  date  of  the 
death.     (Pemberton  v.  Oakes,  4  Iluss.  154.) 

Aecounta  between  principal  and  agent.— kn  agent  fraudulently  misappropriatinjr 
w°"w^orQ  ^  charged  with  interest ;  (Berwick  v.  Murray,  7  DeG.  M.  &  G.  618  ;  6 
W.  It.  :J08  ;)  80  where  an  agent  had  received  large  sums  from  his  principal  and  used 
them  in  his  own  business  he  was  charged  with  interest  with  annual  rests.  (Land- 
man v.  Crooks,  4  Grant,  353.)  ^ 

Where  an  agent  employs  sub-agents  and  the  principal  sustains  loss  thereby,  the 
account  will  be  taken  against  the  agent  "  with  wilful  default."  (Abingdon  v.  Wav 
cited  Seton  on  Decrees,  3rd  ed.,  p.  104.)  "' 

9M  ^  o*5®  agent's  duty  to  preserve  vouchers;   (Stainton  v.  Carron  Co.,  24  Beav.  340 
86J  ;  8  Jur.  N.  S.  1235 ;)  and  see  this  case  as  to  agent's  accounts  generally.  ' 

T  5,l**^^no'^°°°"°*®  between  parties  will  not  be  disturbed.     (Newen  v.  Wellen,  31  L. 
J.  Cn.  792 ;  10  VV.  11.  746.) 

Accounts  of  trustees,  executors  and  administrators.— M  a  general  rule  persons  of  this 
character  (and  generally  in  a  fiduciary  relation)  are  not  allowed  to  reap  any  benefit 
from  the  manner  in  which  they  perform  their  duty.     (VVedderburn  v.  Wedderburn, 
2  Keen,  722 ;  4  M.  &  Cr.  41 ;  22  Beav.  84,  100,  124 ;  Jones  v.  Foxall,  15  Beav.  392 
Morret  v.  Paskfi,  2  Atk.  54.) 

Nor  will  they  be  allowed  any  thing  for  personal  care  and  trouble  in  the  perform- 
ance of  their  duty ;  (Robinson  v.  Pett,  3  P.  W.  249  ;  2  Eq.  Ca.  Abr.  454  PI.  10- 
Moore  v.  Frowd,  3  M.  &  C.  50 ;  Kirkman  v.  Booth,  11  Beav.  273  ;)  but  see  Con.  Stat. 
U.  (..  cap.  XVI.,  sees.  54,  6G,  which  provide  for  allowances  to  executors  and  adminis- 
trators for  their  care  and  trouble;  and  see  McLennan  v.  Howard,  9  Grant  279  which 
decides  that  the  Court  of  Chancery  will  settle  such  allowance  without  a  reference  to 
a  surrogate  judge. 

They  are  entitled,  however,  under  the  head  of  «•  just  allowances,"  to  all  reasonable 
expenses  incurred  by  them ;  (Brocksopp  v,  Barnes,  6  Mad.  90;)  as  by  necessarily 
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Jut  they  will  not  bful  oiodT.  te  ^0^.7,'     x'""'"""  '•  0'C'^"*K''at..^;  V&b  52 
Tra.I,  8  Price,  410;)  see  hrovTMo„l7rRT/^  n'"^^^^  (Gordon  y^ 

her  «»  to  „„der  ,1,„,  cfrourastS,  J  »5™f  ■  ?''.'"''^  "»""«'  "«••     And  m  ef^r 

perty,  for  th,  ^to  of  ttolr  co-tru.t«o'   4„    n„d    '  ,„  ■"  '?''^ .»"''  i"Mt«>'nt  of  pri- 

ru,  eos,  4c.,  or  in  ocquic,ci„g  tabmoie.  "f^- JT'"*  '"  "°°'P"  "i"'  "">ir  o«. 

leading  case,  in  E,.,  pj.  718-706°  """'■  ''°'  "«•  2  Wiiito  and  Tudor^i 

court,  and  np„n  the  certificate  of  the  master  fcreim"-!'""'""^- 
cmm«8,ons  may  issue  for  the  examination  of  wi  „„ss'" 

a      ertt  tV"  °""' ""' "»"''  "■»  master     to  b 

at  hberty  to  cause  parties  to  be  examined,  »„d  to  nro 

dace  books,  papers  and  writings  as  he  shaU  th  nk  fi  ' 
and  to  determine  what  books,  papers  and  wiitin"    are 
0  be  produced,  and  when  and  how  long  they  are  to  be 
left  in  his  oflice ;  or  in  case  he  shall  not  deem  T  n. 
-y  that  such  books  and  papers  or  llit^LZZ 
kf  or  deposited  in  his  office,  then  he  ma/ give  dire„ 
tion   for  the  inspection  thereof  by  the  parLs^  requW  ,. 
he  same,  at  such  time,  and  in  such  manner  as  IT2m 
■ieem  expedient.  (,)   The  master  is  also  to  be  at  libertv  to 
«e  advertisements  for  creditors,  and  if  he  shaU    Unk 
t  necessary,  bat  not  otherwise,  for  heirs  or  next  ofk  „ 
0  other  unascertained  persons,  and  the  represen  ath-es 

^v  *v-^«uui  liau  m  sucii  advertise- 
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ments  to  appoint  a  time  within  which  such  persons  are 
to  come  in  and  prove  their  claims,  and  within  which 
time,  unless  they  so  come  in,  they  are  to  be  excluded 
from  the  benefit  of  the   decree:   and  in  taking  any 
account  of  a  deceased's  personal  estate,  under  any  order 
of  reference,  the  master  is  to  enquire  and  stace  to  the 
court  what,  if  any,  of  the  deceased's  personal  estate  is 
outstanding  or  undisposed  of;  and  is  also  to  compute 
interest  on  the  deceased's  debts  from  the  date  of  the 
decree,  and  on  legacies  from  the  end  of  one  year  after 
the  deceased's  death,  unless  any  other  time  of  payment 
is  directed  by  the  will,  and  in  that  case  according  to  the 
will;  and  under  any  order  whereby  any  property  is 
ordered  to  be  sold  with  the  approbation  of  the  master, 
the  samp  is  to  be  sold  to  the  best  purchaser  that  can  be 
got  for  the  same — to  be  allowed  by  the  master,  and 
either  in  one  lot  or  in  parcels,  as  the  master  shall  direct- 
and  all  proper  parties  are  to  join  therein  as  the  master 
shall  direct ;  and  under  every  order  whereby  the  delivery 
of  deeds  is  ordered  or  the  execution  of  conveyances  is 
directed,   the   master   is   to  give  directions  as  to  the 
delivery  of  such  deeds,  and  to  settle  conveyances  where 
the  parties  differ,  and  to  give  directions  as  to  the  parties 
thereto,  and  the  execution  thereof;  and  for  the  several 
purposes  herein  enumerated  no  special  order  of  the  court 
shall  be  necessary. 


(q)  A  master  is  bound  equally  with  the  court  to  allow  the  cross-examination  of 
each  witness  on  the  whole  case  without  regard  to  the  limits  of  the  examination  in 
chief.  In  such  cases  under  extraordinary  circumstances,  however,  the  Master  has  a 
discretion  as  to  charging  his  own  fees.     (Crandell  v.  Moon,  6  U.  C.  L.  J.  148.) 

It  is  not  necessary  to  obtain  an  order  for  the  transmission  to  the  office  of  a  Master 
in  an  outer  county  by  the  Master  in  Toronto  of  papers  brought  into  his  office,  as  the 
Master  will  do  so  on  praecipe.     (Alchin  v.  BuflFalo,  Grant's  Cham.  24.) 

Sec.  15. — Where  in  proceedings  before  the  master  it 

appears  to  him  that  some  persons  not  already  parties 

ugiiv  iv  (jc  iiiauc  pai  UC3,  jtuu  uuguc  xo  aiieua,  or  oe 
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uoSutin  :^:  f  rf -f «» be  .„., 

effect  set  forth t'sH'    NtZ  ^"\'  ""''"  '»  ""> 
variations  .  oircu  Jat    ^^rf^Z! t'  '""^  ^"<"' 


(r)  Schedule  N.  is  as  follows  : 


SCHEDULE  N. 


To  Mr. 


"'  ^'^^  P'^'*"*  "P°°  ^I^o"^  service  has  been  directed. 
(Set  out  the  order.) 


of  the  jurisdiction'' Order  Virof  th?  °^  ^'^''"^'•^'  ^^^S,  as  to  service  of  t,ar««,      * 
under  stat  20  v;^   '-"«er  vii.  of  these  orders  Drovidns  Lt.  a„»  ""^""f  o*  parties  out 

«ei  vice  of  an  office  copy  of  a  bill  of  complaint  *®  "''  *°*'*- 

S^c.^ia-.So  soon  as  the  hearing  of  any  n^atter  pend- 


'■•i\ 


.  li\ 


is 


ijii^ 
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Bo^ftiPI^WWjgUff  before  the  master  shall  have  been  completed,  he  shall 

»«»«•  80  Jfiform  the  parties  to  the  reference  then  in  attendance, 

and  dhall  make  a  note  to  that  effect  in   the  master's 

^     book;  itnd  after  such  entry  no  further  evidence  shall  be 

received,  («)  or  proceedings  had,  without  the  special  per- 

/     mission  of  the  master;  but  the  master  shall  proceed  to 

prepare  his  report  or  certificate  without  further  warrant, 

except  the  warrant  to  settle,  which  shall  be  served  on 

the  parties  as  the  master  shall  direct.     So  soon  as  the 

master's  Report  or  certificate  shall  have  been  prepared, 

it  shall  he  delivered  out  to  the  party  prosecuting  the 

reference,  or  in  case  he  shall  decline  to  take  the  same, 

then,  in  the  discretion  of  the  master,  to  any  otbor  wty 

applying  therefor;  and  a  common  attendance  sh^iU  be 

allowed  to  the  party  taking  the  same. 


(«)  In  a  creditor's  suit  a  witness  was  examined  by  the  plaintiff  with  the  view  of  dis- 
allowing the  claim  of  an  alleged  creditor  after  the  evidence  had  been  closed,  the  plaintiff 
moved  the  court  (on  affidavit  stating  that  he  had  since  learned  that  the  witness  could 
have  deposed  that  th6  alleged  creditor  bad  admitted  a  settlement  of  his  claim)  for 
l^ave  to  te-examinft  the  witness,  but  the  motion  was  refused  with  costs.  (Patterson 
t.  Sootf,  1  Qra&t,  582.) 

WbeW  the  party  on  whom  the  onus  probandi  lies  produces  evidence  (such  as  a  re- 
ceipt or  release)  of  so  conclusive  a  nature  that  he  is  justified  in  relying  on  it  in  the 
first  instance  and  closes  his  evidence,  and  the  other  side  produces  testimony  tending 
to  shake  such  e\idence,  further  evidence  in  support  will  be  allowed,  though  in 
Btriotness  it  might  have  been  produced  in  the  first  instance,  and  the  other  side  will 
be  entitled  to  adduce  testimony  rebutting  or  explaining  the  fresh  evidence.  (Moody 
▼.  MoOann,  Grant's  Cham.  88.) 

Settlement  and  lignature  of  report— Evidence  must  not  be  received  by  the  Master 
after  he  has  settled  his  report.     (Thompson  v.  Lambe,  7  Yes.  687.) 

The  Master's  report  had  been  confirmed  ;  the  cause  came  on  for  further  directions, 
when  the  court,  from  the  facts  stated  in  the  report,  entertaining  great  doubt  as  to 
the  oorreotness  of  the  Master's  finding,  declined  to  act  upon  it,  though  it  reluaed 
tfcen  to  alter  it.  (Gregory  v.  West,  2  Bea.  542.)  The  court  must  give  credit  to 
what  the  Master  reports  as  occurring  in  his  presence.  (Walmsley  v.  Walmsley,  3  J. 
&  L.  566.)  Pending  an  enquiry  before  the  Master,  the  court  will  not  interfere  with 
hlfl  conduct.  The  dissatisfied  party  must  wait  until  the  report  is  made,  and  then 
appeal  from  it,  before  it  is  confirmed.  (Maddeford  t.  Austwick,  11  Sim.  209 ;  10  L. 
J.  Ch.  106;  4Jur.  1107.) 

The  Master's  report  speaks  from  its  date,    (Jemungs  v.  Elster,  1  M.  &  E.  440 ;  3 


L.  J.  N.  S.  Ch.  72.) 
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Sec.   17 -Reports  become  absolute,  without  order ''«»rt.wi».«. 
confirmiDg  the  same,  in  fourteen  days  after  the  siTjZ^-^ 

hi  if:  to  r  •"'™""'^  '""'^»'^''  fro--     An  appel 
hall  he  to  the  court  upon  motion,  within  fourteen  days 

fn^m  the  s,gn.ng  of  the  report,  in  respect  of  the  finZg 

of  the  master  upon  any  matter  presented  in  his  office  fof 

h.s  decsmn,  without  objections  or  exceptions  being  J" 

party  affected  by  the  report;  and  upon  notice  therVof 

cng  served,  all  the  proceedings  before  the  master  Z 

he  matter,  and  all  papers  and  evidence  relating  theret^ 

are  at  the  instance  of  any  party  interested  therein    to 

dttdT  v'  '^  "^  ""'"  '»  "">  -Si^trar,  t        ^r^ 

^Ln.%         '"  """'   ""O"  '^»  "-'"g   "f  -oh 


"APPEALS  FEOM  MASTEE'S  REPOET 
Section  ,7  of  Genera,  OrderXLII,,  U  «,..«<, ..,  ,„,,,  ,„  .^,  ,,„„^„^,,^, 

fouarX  .tSi  TiS  r&=°S°.f  "■"  ='r/'  "•  «»-««"  of 
sliall  lie  to  the  court  upon  motion  afi^n^?-     P^®'''*"*^^^  appealed  from.     An  SDoeal 

expiration  of  fourteenTys  frl 'th  Sffn^'^the'lS:  "«""«  ''  *^«  report.  W 
the  Master  upon  any  matter  ^resented  in^h?Lffi  T\'?  ''*^P««*  ^^  *»»e  findini?  of 
tions  or  exceptions  Ling  preSy  take^  '"  ^''  *"  ^^°'"'"''  ''^O"*  objSo? 

4irthteTa^r,V^  -port  to  file  t.e  ««,•,  or  . 

purposes  of  this  order  as  ^he  i^  ^tj^lX  X^^^^^^J^  ""^ 

Mast'i'fpJrr""  "  ^"'^"^'^  -  --P-^'-g  the  time  .for  confinnation  of  the 

neo!lTlt:Vn;\rhtX' ''tff  %r\'  "^*"°  *^^  ^«-'«-  '^ay-.  the  appeal 
party  cannot  appeal  afer  fnlrlfn^    (^"™«*»a^«  ▼•  Parks,  6  U.  C.  £.  J  142^^  a 

the  appeal  was^ven  0"?  d'j^to'^at'L'.'te^othr-.  ''•''''''  ''°-«^".  »>' 'i  •  0I 
the  proceeding  aside  served  LtiL^^e'  ®  ^^^^"^  ^'^«  ^°8tead  of  movinir  to  ««* 

irregularity.   ^arlS^riT^  1^0^^^^^  that  he  ^Sf^?^; 

apSr:i^„£";*l^°  i";^^  h"^^'  through  oversight,  been  allowed  f.  -,.: 


ii 
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J?"*?^*,  !!!?**'*'  ^^^^  ^-  ^"*°'  ^  I^ic^^-  862;  1  Swan.  157,  n;  Hawkins  v.  Dav  1 
Ves.  Sr.  189;  1  Sw.  158  ;  Ves.  Sr.  Supp.  109;  Mortara  v.  Hall,  4  L.  J.  N.  S.  53  •  E 
of  Bath  T.  E.  of  Bradford,  2  Ves.  Sr.  587;  Turner  v.  Turner,  IJ.  &  W.  39;  1  o  w.  i54.' 

Where  the  report  is  from  its  nature  final,  and  does  not  require  confirmation  pro- 
ceedmgs  may  be  taken  upon  it,  though  the  fourteen  days  have  not  elapsed.  rEmnrinff 
ham  ▼.  Short,  11  Sim.  78 ;  In  re  Yaggig,  7  U.  C.  L.  J.  293.)  v      f  "s 

Omeral  reports.— Ab  a  ru' ;  the  Master  has  no  authority  to  report  upon  anv  thinir 
not  directed  by  the  decree.     (Lee  v.  Willock.  6  Ves.  605.)     It  has,  however,  been 
asserted,  that  the  Master,  where  from  the  difficulty  of  the  matter  he  thinks  proper 
2*****  /«T  oJPo ''f  ^  "^°''*,  «P^«'ally ;  {Anon,  2  Atk.  621 ;  Champernowne  v' 
Scott,  4  Mad.  209 ;  but  see  Ganderton  v.  Ganderton,  13  Sim.  182  ;)  there  is  no  doubt 
however,  he  has  such  power  in  taking  an  account.     (Anon,  2  Atk.  621.)  ' 

If  a  Master  reports  as  to  matters  not  referred  to  him,  the  court  will  pay  no  atten 
tion  to  such  matters;  (Jenkins  v.  Briant,  6  Sim.  605;)  if,  however,  an  objection  is" 
desired  to  be  taken  to  a  report  on  the  above  ground,  it  should  be  by  moving  before 
confirmation,  that  it  may  be  referred  back  to  the  Master  to  review  his  report- (ibid-) 
■    ,J°^^^  ^®,®™  ***  ^®  improper  to  take  such  objection  by  way  of  appeal  from  the  renort 
(Ibid;  and  see  Ruflford  v.  Bishop,  6  Russ.  347.)    And,  on  the  other  hand    irthe 
Master  do  not  report  on  sufficient  facts  for  the  court  to  make  any  decree  on  further 
directions,  a  reference  back  to  the  Master  to  review  his  report  will  be  directP^l 
(Turner  v.  Turner,  1  Dipk.  313  ;  1  Sw.  156,  n.)  uireciea. 

Where  the  discretion  of  the  court  has  been  exercised  and  the  Master  is  only  called 
upon  to  perform  some  act,  (such  as  to  settle  conveyances  or  appoint  trustees  )  or 
make  some  enquiry  necessary  for  carrying  out  the  order  which  the  court  has  made 
the  report  does  not  require  confirmation.    (Daniell's  Ch.  Pr.,  2nd  ed..  1485   Itt  A  J 
ed. ;  and  see  Ottey  v.  Pensam,  1  Hare,  324.)  '         '     *  ^™- 

The  time  for  confirmation  of  the  report  maybe  enlarged  on  special  appUcation 
therefor.    (Hand.  lo9.)  *^ 

Separate  reports.— Th^  Master  has  power  to  make  a  separate  report  without  a 
special  direction  in  the  decree.  See  the  70th  of  the  English  orders  of  1828  and  aum, 
are  the  English  orders  prior  to  1837.  applicable  here,  where  they  do  not  conflict 
■with  our  own  ?  Separate  reports  are  subject  to  the  same  rules  ns  general  reports  as 
to  appealing  therefrom,  &c.  (Drever  v.  Maudesley,  7  Sim.  240.)  It  would  seem 
however,  that  a  cause  cannot  be  set  down  for  hearing  on  further  directions  on  a  sena' 
rate  report;  if  such  report  is  required  to  be  acted  upon  it  must  be  by  petition  pray- 
ing Buoh  directions  as  arise  out  of  such  separate  report.  (Daniell's  2nd  ed  p  1476- 
Ist  Am.  ed.)  The  separate  report  should  be  alluded  to  in  the  general  report  so  that 
the  court  may  see  that  all  matters  referred  have  been  disposed  of.  (Bennett's  Mas- 
ter's office,  18.) 

As  to  correcting  irror  in  Master's  report.— The  Master,  in  making  a  subsequent 
report,  is  not  at  liberty  to  correct  an  error  in  his  previous  report,  and  if  the  objection 
(that  he  has  made  such  correction)  be  apparent  on  the  face  of  the  report  the  obiect- 
ing  party  is  ii  -^t  driven  to  appeal.    (Crooks  v.  Street,  Grant's  Cham.  78.) 

A  clerical  error  in  a  report  whereby  the  time  for  payment  of  mortgage  money  was 
materially  shortened,  was  allowed  to  be  amended  on  an  ex  parte  application  of  the 
plaintiff;  (White  v.  Courtney,  Grant's  Cham.  11 ;)  and  see  further  as  to  amondine 
errors  in  reports ;  Yow  v.  Townsend,  1  Dick.  59;  Weston  v.  Ilaggerston  G.  Coon  134  • 
Hatohell  V,  Cremorne,  Sau.  &  S.  676.  ^^       "",  w.i^oop.  id4, 


Where  a  bill  had  been  taken  vro  confMsn  n.tfn.\nat  iha  riafan/i«r.^ 


'nxtfisv  VIS 


Ti  a  5e!$  dec 
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office,  ^./e„,  V.  C  S  fho/V'*  *"»  production  of  the  Ll  V^P^''^  ^'e^^-  Oa 
payment,  and  ^ade  an  order  Jf"-  """?  ""  "^''^^^  for  ISL-''""  *^«  Master's 
of  tlie  plaintiff's  claim  to  L«  f u-°«  "  "^^"^  *«  the  MaTterT  J°«  *,°*^  ''^^  fo' 
Pnce  and  to  Postpone^tLrs^K^^Ji:^^^^^^^^^  "i^^t^  «- tw  S^r 
^PP'-l' from  Master's  revert      A        /,    ^  ^  ^^  ^'■"^''"' ^  U.  C.  L.  J  S 

or:ya^nt?drdrstt7^^^^^^  -««-«  of  a 

887 ;  Kemp  y.  wX,  2  Keen  'gSt"  °P-.7'  ''  «^  t'^^S  i  (Jonef 'v'T^'T  ^"^  ^^ 
grere,  4  Beav.  88:  Lucas  v' -r  ',  ^''^  ^-  Mackreth,  3  Bro  p  r  o?,*'^^"'  ^  Si". 
170;   Fenton  V.  Crickett  qw  ^"i'^  ^  ^«s-  299:   PurS',  m'x?^^'  ^'"•«  Con. 

Wnere  the  error  ia  anna      * 

be  Mtertimed.  S/)"'  ""  '"''J««  "f.  and  .re  JaffeoW  b,  ,?  °'"'™  """'S 
U  "rpeal  wouM  not 

the  Master  to  sull  It   !     °^  ^^^  account,  and  SIL     ^  ^''^''  "^'^eady  subiect   I 


llli 
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pealed  from  the  finding,  the  court  considered  this  more  convenient  than  moying  to 
discharge  the  Master's  order  making  him  a  party,  though  such  course  vras  also  open 
to  him.    (McDonald  ▼.  Rodger,  8  U.  C.  L.  J.  245.) 

^  Under  this  section  the  appellant  occupies  the  same  position  as  under  the  old  prac- 
tice he  would  have  done  on  bringing  in  objections,  and  is  therefore  at  liberty  to  shew 
the  report  wrong  on  any  ground  specified  in  his  notice  of  motion  ;  the  notice  of  mo- 
tion by  way  of  appeal  having  been  substituted  for  the  old  practice  of  objections  and 
exceptions.  Parties  may  conduct  themselves  in  the  master's  office  so  as  to  preclude 
objections  to  proceedings,  no  matter  how  erroneous,  but  apart  from  such  specialities, 
the  whole  case  is  open  to  them  on  appeal.     (Davidson  v.  Thirkell,  8  Grant,  330.) 

_  The  practice  is,  however,  to  state  the  objections  to  the  report  in  the  notice  of  mo- 
tion, and  the  notice  of  motion  must  set  out  each  objection  to  the  report  (with  suffi. 
dent  particularity)  upon  which  the  appellant  relies,  although  he  may  conclude  with 
a  general  objection  to  the  whole  report,  and  the  report  if  referred  back  at  all  must 
be  referred  back  on  one,  at  least,  of  the  grounds  stated  in  the  notice  of  motion. 

It  would  seem  that  the  appellant  on  the  argument  is  not  confined  to  the  grounds 
of  appeal  set  forth  in  his  notice.     (Abell  v,  Heathcote,  4  Bro.  C.  C.  278,  283.)     ^ 

The  counsel  for  all  parties  on  the  argument  may  bo  heard  in  support  of  the  report, 
but  only  the  counsel  of  the  appellant  can  be  heard  in  support  of  the  anneal,  (2 
Smith's  Ch.  Pr.,  3rd  ed.  376.)  ^ 

//     On  the  appeal  no  evidence  can  be  used  which  was  not  before  the  Master  when  he 
{ (  made  his  report ;  (Redifer  v.  O'Brien,  3  Mad.  44 ;  Davis  v.  Davis,  2  Atk.  21 ;  but  sep 
Hedges  v.  Cardonnel,  2  Atk.  408;)  so  the  defendant's  answer  cannot  be  read  on  the 
appeal,  if  it  was  not  read  before  the  Master.     (Rands  v.  Pushman,  6  Sim.  46.) 

The  court  cannot  make  any  order  on  the  appeal  inconsistent  with  the  decree,  as 
all  proceedings  subsequent  to  a  decree  should  be  consistent  with  it.  (Brown  v.  Do 
Tastet,  Jac.  293 ;  East  India  Co.  v.  Keighley  4  Mad.  16.) 

If  on  the  appeal  the  report  is  referred  back  io  the  Master,  the  reservation  of  fur- 
ther directions  is  continued  until  the  Master  shall  have  made  his  report.  fDaubenv 
T.  Coghlan,  12  Sim.  507.) 

Reviewing  report.— When  it  is  referred  back  to  a  Master  to  review  his  report,  he  is 

at  liberty  to  receive  further  evidence  ;  (Twyford  v.  Trail,  3  M.  &  C.  645;)  and  that, 

too,  without  special  order;  (Cottrell  v.  Watkins,  1  Bea.  366 ;  3  Jur.  283 ;)  and  where, 

on  a  reference  as  to  title,  the  Master  has  reported  in  favour  of  the  title,  but  upon  appeal 

from  his  report  the  court  thinks  he  has  done  so  erroneously  or  on  insufficient  grounds, 

the  course  is  to  give  the  respondent  the  option  of  a  reference  back  to  the  Master-to 

review  his  report.     (Curling  v.  Flight,  2  Phil.  613;  17  L.  J.  Ch.  359 ;  12  Jur.  423 ; 

varying,  s.  c,  6  Hare,  49;    17  L.  J.  Ch.  79;  12  Jur.  91.)    And  see  Andrew  v. 

,  J  Andrew,  8  Sim.  390;   Egerton  v.  Jones,  3  Sim.  392.     Where  a  party  has  had  an 

fe  opportunity  of  raising  a  question  in  the  Master's  office,  but  does  not,  and  after- 

n  wards  applies  to  the  court  for  liberty  to  do  it,  the  report  will  for  that  purpose  be  sent 

|j  back  to  the  Master  to  review;  but  the  party  applying  must  pay  the  other  party  his 

« )  costs  as  between  solicitor  and  client..   (Kelly  v.  Bonynge,  2  Moll.  383.) 
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wh itl  ::*  aolir"  ^°.'i""""  »»•'  ^«»'«'  Book,"  in^.^u,„. 

of  Cnto  is   o  1  Tfr^  "''"'''^*  """"  '»  *>■»  oity-"4r.K 
otioronto  18  to  specify  the  name  of  an  agont  beins  ■, 

rl^l      ""  r '■  "■"*  ''""^'"S  an  office!  the  dw  „f 
Toronto,  npon  whom  pleadings,  writs,  notices,  ordis 
appointmen ts,  warrants,  annd  other  documents  'andt! 
ten  commnnications  may  be  served. 

Where  the  pleadings  in  any  case  have  been  fil.d  i„ 
the  office  of  the  registrar,  there  all  plead  ngstrf" 
notices,  orders,  appointments,  warrants"  and  Sr  doc„ 
ment,  and  written  communications  in  relation  to  such 

ZU7:    t"  "."'  '"I"'^"  P"^»^>  service  upon    he 
part/to  be  affected  thereby,  are  to  be  served  upon  the 

ohcitor  when  residing  in  the  city  of  Toronto,  or  Cher 
thso^Uiitor  resides  elsewhere  than  in  the  citV^'f  Tor 
onto,  then  upon  his  agent  named  in  "  the  SolLf  j 
Agent's  Book,"  as  provided  above  and  where  hi:", 
.ngs  have  been  filed  elsewhere  thai  in  tL  office  ottht 
registrar,  then  all  notices,  appointments,  warrants  anj 
other  documents  and  written  communications  in  reiation 

sufficient  service, unless  the  coufttrotrerl^C^ 

(")  See  Orde,  promulgated  o.  the  29a  „,  J„„e,  mi  «,  to 

..NOTICES,  APPOINTMe™,  .c.  HOW  I'o  BE  SEETED. 
p.JSc\tr '  °"'^  °' '"'  «-'.  -"«'  «.  i=  a«erod  and  v.H.d  in  .1.  foUowin. 
Wiiere ...  pleading,  u.  „,  ...„  ^„,  ,^  ^,,  ,^  ,^^  ^^^^  ^^  ^^^  ^^^^^^^  ^^ 
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entry  to  be  made  in  «.  the  silicUors'  ani  At„t/Bo?k  "  1^17^0^^  T^ 

frrwr-  ''''''' ''  ''  ''  '''""'^  «"®'''«"'  8ervice^^less^he  crrt^tct 

Bet'sSf '  ^"'''"  '"'^  ^""''  °^  ^'2"*""  8«°«""y'  «««  I>»^«°Port  v.  Stafford,,8 

binding  on  the  parties.     Sbe  observations  of  Lord  Langdali  in  8  8*^11 
HaTi'fn'lfT  f  *"''^^'' ''  '"^'^  *?  ^^  "  P'^^^^'i  "  ^l^«n  the  Registrar  has  inserted  his  in! 

When  passed  and  entered  it  can  only  be  .aried  o^n  a  rehearing.    (Seton  on  Decrees! 

An  order  drawn  up  in  the  absence  of  a  defendant,  will  not  unless  error  pJtho.  nf 
form  or  substance  be  shewn,  be  set  aside.  (Smith  v  Ac  on  26  Bea  559  7  A  Jjtil 
to  draw  up  an  order  served  one  day  for  the^iext  is  regut"'  ?i??Chrfstmls.l9  ta' 

(BiZTZ:L%%fres:;  "'"  ^^  ^^-''^^^^^  -  *o  *^«  fil-«  of  a  pleading. 

iin?  nf  ♦!:  '**'•  ^'"^  Z^"*  *^'  ''^"®  "°Py  '«  insufficient,  the  court  will  not  order  produc- 
q  H  «^*h«;»g,nal  document.  (Attorney-General  v.  Ray,  6  Bea.  835  ^2  Hare  518  • 
3  Hare  335 ;  and  Jervis  v.  White,  8  Ves.  313.)  And  if  an  order  be  appl,"S7or  the 
application  should  not  be  ex  parte.  (Lamb  v.  Danby,  9  W.  R.  765 ;  5  L  T  N  S?342!) 

Name  of  solicitor       Qwri     0        TT,>«^  -.^  i 

to  be  endorsed  on_    ^^^-  ^' — ^pon  cverj  wFit  sued  out,  and  upon  every 

writ.,  4c.         information,  bill,  demurrer,  answer,  or  other  pleading  or 

proceeding,  there  shall  be  endorsed  the  name  or  firm 

and  place  of  business  of  the  solicitor  or  solicitors  by 

whom  such  writ  has  been  sued  out,  or  such  pleading  or 

other  proceeding  has  been  filed;  and  when  such  solici- 
tors are  agents  onlv-  thfin  thAra  almii  Ko  fi,-*i,^~  >.^ j — j 
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Sits  :  ,^Si  »^.  P'-  of  --.  of  *.e 

4^:rfo^iTr:zrdt^,t:r'^^      •  * 

which  he  sues  out,  and  .1!  .    P""  ""^y  writ 

dem«„er,   answer  '  or  oeWpwf""'™'"'™'  ""'..'— ^- 
his  name  and  pla  e  of  reJL i  *  «  T  ^'^^^^i^g."^- 
place  of  residence  is  more  1^'.^        "'',"  f"""™  ''" 
office  wliere  such  pleaZI^    ?,.       '^  ""'*'  fr""  'he 
another  proper  p.ac S  b'e  cali:    h7s  'Tr''"'  '^  ^""^        ■ 
not  more  than  three' mi,::  ^m  t^M^ffi^^r' 
wnts.  notices,  orders,  warrants,  and  lerl;'  "*"' 
proceedmirs  and  writt...  ■»         "  documents, 

for  him.  "'"  """""""■oations,  may  be  left 

affidavits  are  to  Cm^e\r,t.r^T.  "^  P'^^i^'ngs  and  o«<»  "p.- ., 
and  certified  by  the  relt/ar  /      """'  """^  ^^amined^WSL 

"J  tue  registrar,  (v)  padebyBoUd. 

^  '  ton. 

Taking  an  office  conv  nf 

orfetrmttUntf"  "r  of  ""yP'eading.^p-.^,.. 
to  the  solicitor  oHhe  LT'T  T''"""""  *■"'  ""^  samfS^.r/^tliSr 
or  on  whose  behalf  it Tf   I  "^"'^  ''  '"'»  ^^^  filed, »'-r"K/ 

voo    oenait    it    is    to    be    used-    an>^    «,1.  7  fPPUcation  on 

P-ty  has  no  solicitor,  then  to  theTarty  uirif"  ^"'*"""'- 
When  an  anp]in«f;n«  :„ ,     - 

»y  pleading  ^raSa^t'^Us  to  I  "T  r '*'''  ""^^  "^ 
g^    e  ""■™  "«  to  be  delivered  within 


1?10 


keqistrar's  offiob,  ao. 

[OBDKB  XLIII.,   810.   V.  AKD  VI.] 


TZl^tn  forS  forty-eight  hours  from  the  time  of  such  demand,  {w)  and 
ei"ht  hours.      any  further  time  which  may  elapse  before  the  delivery 
thereof  is  not  to  be  computed  against  the  party  demand- 
ing the  same. 


(w)  See  Order  XL.,  sec.  4,  which  is  as  follows :  "  Any  party  who  requires  an  ofSee 
copy  of  an  affidavit  to  be  used  upon  any  applioation  is  to  demand  the  same  froci  the 
solicitor  of  the  party  by  whom  such  affidavit  has  been  filed,  or  on  whose  behalf  ii  is 
to  be  used,  and  such  copy  is  to  be  ready  for  delivery  within  forty-eight  hours  from 
the  time  of  such  demand,  or  within  sueh  other  time  as  the  court  may  in  any  case 
direct." 

See  also  section  4  of  the  Orders  of  the  18tb  day  of  April,  1869. 

Office  copies  of  pleadings  and  affidavits  are  to  be 
written  on  paper  of  convenient  size,  in  a  neat  and  legi- 
ble manner,  and  unless  so  written  the  solicitors  furnish- 
ing them  are  not  to  be  paid  for  the  same. 

K'^Hfcd**       ^^^'  ^•~~'^^^  documents  of  whatever  nature  required 
toroughthe  pogtto  be  transmitted  to  the  registrar  of  the  court,  or  any  of 
meSinii!^'^**     *^®  deputy  registrars,  may  be  so  transmitted  through 
the  post  office,  under  cover,  directed  to  the  registrar  or 
deputy  registrar,  as  the  case  may  be,  sealed  with  the 
seal  of  the  party  required  to  transmit  the  same ;  or  they 
may  be  forwarded  by  a  special  messenger  :  in  that  event 
the  messenger  is  to  make  oath,  before  the  registrar,  or 
deputy  registrar,  that  he  received  the  document  from 
the  hands  of  the  party  required  to  transmit  the  same — 
that  it  has  not  been  out  of  his  possession  since  he  so 
received  it,  and  that  it  is  in  the  same  state  and  condi- 
tion as  when  it  was  placed  in  his  hands  for  transmission ; 
and  the  name,  style  and  place  of  residence  of  such 
messenger  are  forthwith  to  be  endorsed  upon  the  docu- 
ment so  transmitted  by  the  registrar  or  deputy  registrar, 
as  the  case  may  be. 

rity  for  cMtete       Seo.  6. — Bonds  exccutcd  upon  an  order  for  security 

bo  given  to  tbe    r>  j.  xt*.!  •  •• 

regiBtrar.         lor  costs  016  to  06  given  to  the  registrar,  or  deputy 


KEaiSTRAB's  OMIOE,  10. 
[cw><»  zuu.,  sio.  VIU.  A»D  «.] 


211 


riUhe  defendants  are  to  be  included  in  the  8an,e  bond  •  S-'^riSM.- 

and  thepena  sum  to  be  inserted  therein  is  to  be  fixed  "•• «»- 

Y»  tie  application  for  aecnrit,  by  the  judge  or  m.str  --"■%.. 
who  makes  the  order,  (a;)  *.i^"JV."°«» '»' 


Bocurity. 


JrZ  Ir^*"'  ''°""'"'  '"  ''"  ^''P'""«'J  "'k  "">  regis- -p-.... 
pounds  (y)  ""       ""  »"y  petition  of  re-hearing  isln"""'- 


W  8«  th.  c..«  ciM  „,„,  j,p,  80-f8..,  to  re.he„i„g  generally." 

pa.d  mto  the  Commercial  Bank,  with  the  privity  of  the""'"''^"-.' 
registrar ;  the  solicitor    nr  .,.,.,        •       f       ^  '»'°"•<^'>«• 

f     •  i.  .i    ,     """e'™'^'  0"  party  paytng  the  same  is  to  »•"•'  '•'"■ 

rm*  the  bank  with  .  correct  copy  of'^so  much  of  th  "'"-""&-: 

ts^ofT'  "r"'rj"  "■="   P»y-nt,with  th 
names  of  ^he  parties  to  the  suit,  and  the  date  of  the 


All  sums  of  money  to  be  paid  out  of  conrt  are  to  h.    . 

Tof  oTI  •':  ""t  1  *'  '^«'"™'>  cltt^i  L'lHSr 

by  one  of  the  judges  of  the  court,  and  not  othermsl     Ui!^  Tt 

judge. 

the':^is"r-;^;r;:iT "" "  *^ '™™ ""  ^^."»"- 

Sec.  10. — The  evidence  rp.a.^  imftn  ♦!,■«  i,^.-- «.        -     .. 

<»<"e  or  matter  i,  not  to  be  stated  in  the  decree  or^""^---" 

vawuico  wi  not  to  be  entered 


mi 
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In  the  decrM, 
but  noted  In  tha 


order,  but  must  be  entered  in  the  recigtrar's  book  at 

rHut^r-.  boo.,  jhe  time  of  the  hearing,  (a) 


i8  m\mLT^^°?iI  '/;*"'  V'''"  P':"™»'8''ted  on  the  18th  day  of  April.  1859,  which 

«in-«H  Jn  •  I  that  the  same  may  be  entered  by  the  registrar  before  the  caseia 
«h?hi;.  •'T'^^^nc^^'th  the  order  to  that  effect.  When  judgment  is  reserved  the 
tiitV'iu^Z^^'  .^"^""K  ™u9t  be  deposited  with  the  Registrar  for  the  u«e  of 
the  court.  A  1  exhibits  deposited  under  this  order  must  be  described  in  a  aohedSle 
to  be  prepared  by  the  party  depositing  the  same.  The  schedule  shlu  be"n  duplica  e' 
Z  «,Tfh°/  '''^•°''' «'81«d  by  the  registrar,  shall  be  handed  to  the  party  deposSli; 
the  exhibits,  and  the  other  retained  for  the  use  of  the  court."  ^  aepositing 

*-!L^T  *  Pl*'°"ff  rerids  part  of  a  defendant's  answer,  the  whole  answer  is  entered 
As  to  ^;t/^'"'^^  J-  "'"'""'•  ^  *^"''-  N-  S.  685;  Bright  v.  Legerton!  29  ieav  69  ) 
ihn \"o'"^8  ""''°"<'*'  '^^  '•«'»'i  i»th«  Registrar's  bool£.  see  Parker  v  Morrell  2 
Phil   453  ;  Watson  V.  Parker.  2  Phil.  5  ;  McMnhon  v.  Burchell    2  PhU   127     Sh«r 

Seav  I'l^V'wr'  f.^""-  ^^^  '  ^'•''^«  '•  '^'•«^«'  25  BeaTeil  f  Gee  v  Gu'rney  8 
2ar;id     h  ^''"1  '*•?,"''  °°'  "PP^"  ^''°'"  *^«  Registrar's  book  that  any  evTdence 

r/ar'  Ibi::t^^:lxzts:zz  ^^^'"*"^"  ^^^^^^  ^'^'^^^^^  *«^«  -'-" 

•1,tV?h*^®  latitude  allowed  to  Registrars  in  drawing  up  decrees,  and  the  variations 

Q?bbon8  Y^^1?4^16"V"^'''^"MPr  V.  Stfatf^rd.  8  Beav.  603  PmCv 
uiuuons,  I  V.  «  u.  184,  i«6  ;  Taylor  v.  Miliier,  10  Ves.  444. 

on^rA^Jfji*'*^  ®"''V°  * ''^"^^  "'""8  from  an  accidental  slip  or  omission  has  been 
reTth«  HP.  ""*"■'  "."  ?u  "^  'P'""'*.  ''PP"°*'io°.  the  Registrar  being  authorised  to  cor^ 
Pedd  S'lfc'  3'o"l      tr'''  '°  *^«  R«gi«t'-ar'8  book  in  couft.     See  Askew  ^ 

rected  TheT;,?««  n,„^.  ^^  ^u'^'^'J'^^'I  ^H""  "  °^''''^^  ^"°''  ^^''"ot  be  so  cor- 
reciea.     ine  cause  must  be  re-heard.     See  Stewart  v.  Forbes   Ifi  Sim  4a<i .  ti:-.i 

252"  m'it'h"r  I'^'J^^'-  ^^'-'1   Coll.  93;  dIou   ;   San^LrSW  R 

fieldV  B  X'v  2'S  &?'6?-  Ph'''-  '''  ""'"'^  ;•  ^"'''"«-'  3  Sw.  233  ;  Broo£ 
nem  t.  uraaiey,  z  a.  &  8.,  64 ;  Charapernowne  v.  Brooke,  9  Bligh  N.  S.  199. 

An  accidental  slip,  such  as  the  omission  of  the  usual  direction  to  settle  the  con 
Teyance  may.  it  seems,  be  supplied  by  a  pe.ition.  (Turner  v.  HoTson  9  Beiv  265 
Trevelyan  v.  Charter,  9  Beav.  140  ;  Hughes  v.  Jonls,  26  Beav  24!)  ' 

•n^irieBd'irected  ^^^'  H" — Where  accounts  are  directed  to  be  taken 
n^be*^  or  enquiries  to  be  made  by  any  decree  or  order,  each 
direction  is  to  be  numbered,  so  that,  as  far  as  may  be, 
each  distinct  account  and  enquiry  may  be  designated  by 
a  number,  and  such  order  may  be  in  the  form  set  forth 
in  schedule  Q.,  appended  hereto,  with  such  variation  as 
the  circumstances  of  the  case  may  require,  {b) 


(5)  Schedule  Q  is  as  follows  :— 

SCHEDULE  Q.  P 
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sv 


2nd.  An  account  of  the  aaid  testator's  debts 

l;\'°"°"°*°^*'^-^^^*-'*tor.  funeral  expenses. 
4th.  An  account  of  the  said  testator's  legacies. 

staig^ru"n'5;s:i''of.'''''*^' ''  '^^y'  ^'  '^e  said  testator's  personal  eataf  i^  out- 

..  liber,,  .0  .p^ir"""-  »'  '"■•  «"••  b.  .dJo„„,d,  ..d"  r„y'-<,flL'  p  Ju°.?r'..''i' 

inal  order  or  del  «'„!."  ""^  V"  "'  '"""^'^  "■""  ">«  ^^^""* 
When  the  final  de   or  tdr"'    "  ^""'  P'™""""'''- 
t~-s  book  he  is   0  stlte  in  h   i^'  "'"I  "  "■'  '^g'-^^A"" 
date  at  which  suohCr^ZtT''''f:'''  """^  "'""^"'-"Si. 
ration  of  thirtv  dJ.f         !     f^ '  ""^  ""«■•  the  expi- '"■»""»* 

petition  for  elaZ  :"  b^  '"'"  f  '"'=''  '""'y'  "^  »»  ^«"  »•  -^ 

'he  registrar,  a7thTfnstan.„f  '"  *'"'  ■"'""  «'°"'  fi^'-J. ""'  ?^»  ^ 
o      "*,  at  lue  instance  of  anv  nnrf-n-  f^  *u  e°t'y  of  a  dMi»« 

:  '"."ttach  together  the  bill,  pleadfni  fnd  o,.'  <""'»'' JilK"'"^ 
ceedmgs  h  the  cai^iP  «n^  •  *    """"^"g^*  ana  other  pro- 

»ftheLreetr:r  rrnrdtr\'^''""''^ 

««d  counteraigned  by  the  regTstrf"  Id^l        """'""• 

Proceeding,  so  annexed  and     "'ed  are  f' ^'''''"  ""'' 
record  in  I.:-  ./» .  ,  »i^nea  are  to  remain  of 

"'^  '""'^^' '"'''  «««''  filing  is  to  be  deemed  »/ 
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[OBDXS  ZLIV.,    SBO.   I.] 

M^fesr  Of  enrol,  taten  to  be  an  enrolment  of  tb/:  decree  for  all  pur- 
poses, {c) 


(e)  It  is  not  necessary  to  petition  to  enrol  deorees  no  matter  what  time  has  elapsed. 
(Anon,  1  Grant,  168.) 

The  effeob  of  enrolling  the  decree  is  to  make  it  a  record  of  the  court,  and  to  prerent 
a  re-hearin$r  of  the  cause. 

A  decree  maj  je  enrolled  notwithstanding  an  abatement  of  the  suit.  (Qartside  t. 
Xsherwood,  2  Dick.  612 ;  Carrington  y.  H0II7,  there  cited ;  Sheffield  t.  Dacliess  of 
Buckingham,  West.  Rep.  673 ;  Amb.  686  ;  but  see  Bertij  y.  Lord  Falkland,  1  Dick. 
26.) 

The  enrolment  of  a  decree  will  be  yacated  in  case  of  surprise  accompanied  by 
maia  fidet.  (Wright  y.  Wright,  1  Ves.  409;  1  Vea.  Sr.  Supp.  158;  and  see  1  Ves. 
826 ;  Steyens  y.  Guppy,  1  T.  &  R.  173 ;  Parker  y.  Dee,  3  8w,  629 ;  1  Rep.  temp. 
Finch,  123 ;  2  Ch.  Ca.  200 ;  Anon.,  1  Vern.  131 ;  Enraght  y.  Fitzgerald,  1  Dr.  &  War. 
72 ;  Belguy  v.  Chorley,  1  M.  &  E.  640 ;  Barnes  y.  Wilson,  1  R.  &  M«  486 ;  Hargraye 
T.  Hargrave,  8  M.  &  G.  348;  Wildman  y.  Lade,  4  DeG.  &  J.  401.) 

And  see  further  as  to  yacating  enrolment  on  the  ground  of  malQ,  fides  or  otherwise. 
(Williams  y.  Page,  1  DeG.  &  J.  661 ;  6  W.  R.  854  ;  Wickenden  y.  Rayson,  25  L.  J. 
Ch.  162 ;  Backhouse  y.  Wyld,  3  Jur.  N.  S.  398 ;  Pearce  y.  Lindsay,  7  W.  R.  474;  6 
Jut.  N.  S.  661 ;  33  L.  T.  176 ;  4  DeG.  &  J.  211.) 

As  a  rule,  after  enrolment  the  decree  cannot  be  altered,  except  where  the  error  is 
apparent  on  the  face  of  the  decree,  under  eeo.  17  of  Order  IX.  of  Orders  of  1863.  See 
Weston  y.  Haggerston,  Coop.  Rep.  134 ;  Spearing  y.  Lynn,  2  Vera.  876 ;  Yow  y. 
Towcsend,  1  Dick.  59 ;  Yiney  y.  Chaplin,  7  W.  R.  1. 169 ;  as  to  in  what  cases  a  decree 
will  be  amended  after  enrolment. 

Ab  to  opening  a  foreolosuro  after  enrolment  of  decree,  see  Ford  y.  Wastcll,  2  Ph. 
691 ;  Thornhill  y.  Manning,  1  Sim.  N.  S.  461. 

The  order  on  the  petition  for  re-hearing  must  be  served  before  the  enrolment, 
(pearman  y.  Wyoh,  4  M.  &  Cr.  560 ;  Stevens  y.  Guppy,  T.  &  R.  178 ;  Groom  v. 
Stinton,  2  Ph.  384.)  And  see  Pearce  y.  Lindsay,  4  DeG.  &  J.  211,  from  which  it 
?7onld  appear  tLat  the  cause  should  be  set  down  for  re-hearing  and  notice  given 
within  tile  thirty  days. 

DEPUTY  MASTERS  ANT*  DEPUTY  REGISTRARS. 

XLIV. — Deputy  masters  and  deputy  registrars  re- 
spectively are  to  perform  the  duties  of  their  several 
offices  in  the  same  manner,  and  under  the  same  regula- 
tions, as  the  like  duties  are  performed  by  the  master  and 
registrar  respectively ;  and  all  orders,  rules  and  reguU- 
tions,  in  force  respecting  the  master  and  registrar 
mSd^put^Il"  respectively,  and  respecting  the  regulations  of  their 
SmSo'dBtiet  respective  offices,  are  to  be  in  force  and  applicable  to 


aH  pur* 

as  elapsed, 
to  prerent 


}art8lde  t. 
Ducliess  of 
id,  1  Dick. 

panied  by 
see  1  Ves. 
lep.  temp. 
[)r.  &  War. 
HargraTO 

otherwise. 
,  25  L.  J. 
B.474;  6 


lie  error  is 
1858.  See 
5;  YowT. 
s  a  decree 


tcU,  2  Ph. 

nirolment. 

Oroom  T. 

I  which  it 

tioe  given 

IS. 

rars  re- 
several 
I  regula- 
ster  and 
1  reguU- 
'egistrar 
)f  tbeir 
cable  to 


perform;  and  the  liU  »     ^^ f  t       %  ^®^"^^ed  to "-p-otiTeiy. 

the  deputy  masters  and  j  "  7         *         *  '"y"''  "> 
in  relatio/to  sX^Llw^S'strars  respectively 

the  plaintiff-  h^M^  oil  ^.^  7  f^        ^' **  ^^®  ^P^ion  of « ''•p-V^^ 
befiir.    4el  Ue:.'".''"^'  "  »?  «""-'»  n.«st»?&:V&C 
the  oiSoe  of  a  d Zrl  sLLlr  "^  "  "'" ''  «''"  « 
H.-3.  be  varied  acoorfiX{"        """"""  ""*"" 


ail  Bucn  powers  and  authorities  in  i-aio*-      x         ,         "<»  "i-puty  wgi^ 
-  be,on«  u,  the  .aster  .nC^a:!:;:^^,;^/^^'"'"* 


(/)  See  pp.  184,  et  .eg.,  and  VP^m~^^^^^^^^i^ 
confe^ed'iiiion  K-^'^'k'"''!,*''  *^^  P^"""""  *"^  authorities  Ap"<*«on. 

wmerrea  upon  him  by  the  nrevi'mifl   o««*-  xi        ,  may  be  made  to 

m«ter  in  the  cpunty  ^here  the  hlH  ^    l'  */  ''*P»'y '"^S^^S^ 
Hear  and  dispose  of  I  !     ,•  '  '"'"'  *'«*  »  to ""  — •  "^ 

-b»it,forh:?2:i:Kc::,t:^'"-'-^ 

(1.)  To  appoint  guardians  ad  litem  for  infants.  ' 

(2.)  For  time  to  answer  or  demur. 

(3.)  For  leave  to  amend  before  repUcation. 


>m 


i 


216 


DEPUTY  MASTERS  AND  DEPUTY  RBQISTRARS. 

[OBDEB  XHV.,    8E0.  V.  AND   VI,] 

(4.)  To  postpone  the  examination  of  witnesses,  or 
to  allow  further  time  for  the  production  of 
evidence. 

i 

(5.)  For  security  for  costs,  (g) 


(ff)  See  pp.  146, 147,  supra. 

tota'totJ?^      Sec.  5. — All  orders  in  the  progress  of  a  cause  which 

by  the  deputy  j  i         i  . 

wgjatrwA  are  drawn  up  by  the  registrar  without  the  special  direc- 
tion of  the  court  may  be  drawn  up  by  the  deputy 
registrar  with  \Thom  the  bill  is  filed,  (h) 


(A)  See  pp.  211,  212,  tupra. 

De  ntyreristrar      ^^^'  ^'~^^^^  deputy  registrar  is  to  keep  in  his  office 
toSLpIX)k"  a  book  to  be  called   "  The  Solicitor  and  Agent's  Book  " 

to  be  called  •' The  •         i,'  ■>  t  ■,■   .  .,.  °  ' 

BoHcitor  and      m  wiiich  cach  Bolicitor  residing  elsewhere  than  in  the 

Agent  •  Book."  t.      '         i  '  ^  t      •> 

county  in  which  such  deputy  registrar's  office  may  be, 
is  to  specify  the  name  of  an  agent,  being  a  solicitor  of 
this  court,  and  having  an  office  in  the  city  or  town  where 
the  office  of  such  deputy  registrar  is  situated,  upon 
whom  whom  all  writs,  pleadings,  notices,  orders,  war- 
rants, and  other  documents,  and  written  communica 
tions  in  relation  to  proceedings  conducted  in  the  office  of 
the  deputy  master  or  deputy  registrar  of  such  county, 
may  be  served. 

All  writs,  pleadings,  notices,  orders,  warrants,  and 
other  documents  and  written  communications  in  this 
section  specified  which  do  not  require  personal  service  upon 
the  party  to  be  affected  thereby  may  be  served  upon  his 
solicitor  residing  in  the  county  where  such  proceedings 
are  conducted,  or,  where  such  solicitor  does  not  reside  in 
the  county  where  such  proceedings  are  conducted,  then 
upon  the  agent  named  in  "  The  Solicitor  and  Agent's 
<^-vvs.,      «c   «vxciii  piuviuuu.     2x.-a{i  n   any  sucn   SOiiCi- 
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document  or  written  communication  for    he'li 
trar,  is  to  be  deemed  sufficient  service,  (i)  ^ 

(*)S^^VP.  206,  et  teg.,, upra. 
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COSTS.   (k) 
«cciua  16  proper  to    award  COSfq   tn    ^ifk^  .        •    5°  !?'•<»*  inatead 

may  by  the  order  direct  paymenrof  »  «  "'^  ^'  '""""•"»"• 

lieu  of  ta.ed  costs,  and  direct  bvani .    7  '"  ^""'  '" 
in  gross  is  to  be  paid     And  Z  "^"^  ""^  ""^ 

clone  upon  suchTroeeedings  befo^tr' '"'"""  '^ 

-poti- p^gt  VpSr  ':2'i-7'^-r' 
whfn.s„chtfnSs^rb:raid:^''^"'^^»<''' 

If  upon  the  taxation  of  costs  if  sl^nnU 

taken,  it  shall  bo  the  d„tv  Tf  T  *'"'  """^  '^'e 

eosts  of  such  nLcZd-  '  °'°"'''  *»  *^'''l'"'  'he 

00-  bet^t  sSS'crtt;-  t  ,"^"''""  "^ 
tor  and  client,  as  on  a  taxation  beCe„l:^""?  '"''"'' 
unless  the  master  shnll  Kn    p     "^^^^  Partj  and  party, 

inga  wore  taC  Jt  e  .olLr  7  "■*'  ".""  '""''''^- 
!„•„:.. J.  ."J' "-"^^  solicitor  because  th«.Tr  «r««^  .-_ 

-".uug^eru  couaucive  to  the  interests  of  hisch-enrw  it 
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shall  not  be  the  duty  of  the  master,  on  a  taxation  of 
costs  between  a  solicitor  and  his  client,  to  disallow  to  the 
solicitor  his  costs  of  such  proceedings  where  it  is  made  to 
appear  that  such  proceedings  were  taken  by  the  desire 
of  the  client,  after  being  informed  by  his  solicitor  that 
the  same  were  unnecessary  and  not  calculated  to  advance 
the  interests  of  the  client ;  but  the  costs  of  such  pro- 
ceedings are  not  to  be  allowed  in  any  case  where,  accor- 
ding to  the  present  practice  and  rules  of  taxation,  the 
same  would  not  be  allowed. 


( k)  This  order  as  to  "  Costs,"  and  the  powers  of  the  master  thereby  given,  has 
been  altered  by  the  following  Orders  promulgated  since  June,  1863,  and  to  which 
reference  must  be  made. 

By  the  Orders  of  the  ,6th  February,  1858,  it  is  provided  as  follows  :— 

''  Where  a  mortgagee  has  proceeded  at  law  upon  his  security,  he  shall  not  be 
entiti<>d  to  his  costs  in  equity,  unless  the  court,  under  the  circumstances,  shall  see 
fit  to  order  otherwise." 

And  by  the  Orders  of  the  13th  April,  1859,  as  follows  :— 

"  IV.  From  and  after  the  first  day  of  July  next,  every  bill  and  answer  filed,  and 
every  affidavit  to  be  used  in  any  cause  or  matter,  shall  be  written  in  a  plain  legible 
hand,  and  shall  be  divided  into  paragraphs,  and  every  paragraph  shall  be  numbered 
consecutively,  and  as  nearly  as  may  be  shall  be  confined  to  a  distinct  portion  of  the 
subject.  No  costs  shall  be  allowed  for  any  bill,  answer  or  affidavit,  or  part  of  any 
bill,  answer  or  affidavit  substantially  violating  this  order;  nor  shall  any  affidavit 
violating  this  order  be  used  in  support  of,  or  opposition  to,  any  motion,  W'thout  the 
express  permission  of  the  court." 

And  by  the  Orders  of  the  29th  June,  1861,  as  follows  :— 

"  TAXATION  OF  COSTS. 

Where  costs  are  awarded  to  be  paid,  it  shall  be  competent  to  the  master  in  ordi- 
nary to  tax  the  same,  without  any  express  reference  to  him  for  that  purj  ose." 

And  by  the  Orders  of  the  28th  April,  1862,  as  follows  :— 

"  RE-TAXATION  OF  COSTS. 

It  shall  be  competent  for  any  party  against  whom  costs  have  been  taxed  by  a 
deputy  master  of  this  court,  to  obtain  as  of  course  an  order  for  a  re- taxation  of  the 
same  before  the  taxing  officer  of  this  court  at  Toronto. 

It  shall  be  the  duty  of  the  party  obtaining  such  order  to  deposit  with  the  deputy 
master  or  registrar  and  with  whom  the  papers  are  filed,  a  sufficient  sum  to  cover  the 
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beSa'ittLVb'S^t^^^  nS^to^'arpl^j'r ^  'r''  t'  -"  -  *«  b"'«  that  may 
final  proceedings  have  been  takea  „ ^o^  h«  ^  ''  where  the  costs  have  been  pa^d?or 
for  the  levying  If  such  cosL  is  not  to  Cdeeme^f  f ^^^^^^^  costs  already  had ;  Voce2s 
ing  of  this  order."  ^  aeemed  a  final  proceeding  within  the  mean- 

was  dismissed.  (Frien§  v^  SoSyf  foiel  ^529!^&  W-*^°^«*T°«^  ""''  *»^»«o« 
costs  have  been  wrongly  omitted  from  ^^7+'  J '  ,  ^**^'°'  ^^  Bea.  508.)  Where 
reviewed.  (Greenwo^d"^  v  ChurcMlT  14  fifa  ?So*^1r*"?"'^'^  ^"^  ^«  ordiredto  be 
362;  2  L.  T.  N.  S.  350;  affirmedon  appeat  9  W  l{  m)"^  "^  '''^'°'"''  «  ^-  ^' 

Frazer  v.  Thompson,  t^G^f.  VbT?  o^S^eal!  TdV^.'  J^  6^9  ''  ''  ''  "^  ^^  ^'''''' 

allJwTerm"J?erof t^^^^^^^  'l^^^  t^^f^''  ''  P"*'-  *<>  *^«  «-^  and 
obtained  in  this  court  requSg'the  proceedtii  n  h^  ^'"'Tc  ^"  P^'""^^  J^'^"  «'«' 
the  case  of  writs  specially  directed  to  Mm  3  M  be  served  by  the  sheriflF,  unless  in 
ties  should  not  be  permitted  to  effect  seJ^cS  fw"  'f  ""l^"'^  reason  why  the  par- 
by  employing  third  persons  to  do  so    an7  if  a  w.^f^'^^'  themselves,  as  well  as' 

seem  but  reasonable  that  the  same  Jew  sLumL^^^^^^^  *^'!^'  ^'^^  P'^Pers  it  would 
had  been  effected  by  anv  oer/nn  nfi,l  *if  i^  ^®,  "'lowed  therefor  as  if  the  service 
Jones,  6  Grant's  Ch.  Km)lnd;n^V^l  '^'^J^  ^'  ^is  officer.  (McClZV 
December,  1867,  the  judges ''dirtctedsumin'-//  P^^''-^  Registrar's  Utes.  24th 
county  registry  office  ii  a  forecWe  sunrForlo  rhrfir^'V".^  disbursements  in 
and  a  considerable  amount  was  aUowJd  '  bT*  if  w»-  ^S^^^l*'*  ^"^'  ^  ^^  t««d,  . 
should  be  given  that  such  searches  iTdlisbu'r^sllr  w^e^i^  al^S  *'^*  ^'^^^ 

C^^V^t^ZC:^%^5:S:^^^^^  ''■  ^■'  '^^  «^'*-'  PP-  ^027.  ..  .,.,.  and  smith's 

?^^^nii:S^::^^  his  debt  under  a  decree 

mghis  claim,  see  Hatch  v.  Searles  2  <?m   *  nMl''^'xf^'"8 '*•    If  he  fails  in  prov- 
127     Where  there  is  a  defi  ienofof  assets  the'  onJt '  I'T""'  ""j-  «*y°««'  ^4  ^ea. 
not  be  payable  in  the  first  instance  butlin'J      Tu   °^  ^^^  creditors  proving  will 
Morshead  v.  Reynolds,  21  Bea  638  ?    aI  f  ?.  ***  \^  portioned  with  their  debts 
kaynes,4  Hare,^309;  Read  vsS,^  bL.  521      ^^'^^'^^'^  '"''''  '''  ^^^''^  ^' 

l^^JnpS'^^^^^^^  party  and  party,  and  costs  as 

Smith's  Ch.  P.  7th  edit.,  pp.  1081-1084,  "/^  ^^'  '  '''  ''^•'  ^^'^ 

fi.  n  rtnu'ttrstpTrtre^r ^^  (^-«^"-t .  Vanslttar*, 

(Murray  v.  Barlee,  8  M  &  K  20^     nl        ^-  -      '^°"*''  "*^  ^^  liable  to  oos'ts. 
Pugh,  17  Bea.  336;  23  L  J  cl  i32  f    '  ^^  ^^°'^«'^««°»  Cr.  &  Ph.  48,  54,  55;  5?; 

_  As  to  the  costs  of  the  Attornfiv-Qnr.»-«i  „^  j  xi. .  « 
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978  r  oti  appeal,  2  M.  &  G.  247 ;  14  Jur.  205 ;  Burney  y  Macdonald  Ifi  MS™  ft 
oLf  .1     '7  ?^  •    1°  i-ngland  by  the  act  18  &  19  Vic,  ch.  90,  tbe  Crown  if  s,,n 

costs,  it  BucceasfuJ,  against  the  Crown  as  against  a  subject.     In  this  nVovince  hnl 
ever  tlie  ru  o  is  very  arbitrary;  heretofore  the  decisioL  of  the  couriCe  bein  n!t" 
to  allow  coyts  as  against  the  Crown,  if  the  subject  were  successful  but  tnlllnl«    ? 
as  aga.nst  the  subject  if  the  Crown  succeeded"!     It  would  seem  to  be  more  "a^^ 
If  the  Crown  does  not  pay,  that  the  Attorney-General  should  S,t  receive  cost^a' 

vJ'^!;^"*'™^^"°*'^o''*l  "^''^''  ^*^  ^''P^y  <'°«t«  e^en  on  interlocutory  applications  20 
V.c,  c.  2.  sec.  1  and  2,  does  not  alter  this  rule.  (Gibson  v.  Clench,  Sa7t?Cham  69  ) 

^^^^^l^l^;ZlX^ZrS^S^l  a  sumwUlun 

Where  the  p;i^,>:tiflF  changes  fraud  in  his  bill  and  fails  to  establish  it  b«  *ni  „„* 
containing  such  allegations,  and  the  evidence  taken  thereunder.  ^  " 

Where  a  decree  had  been  pronounced,  holdine  the  nlaintiff  antifi^^  ♦^ 

A  decree  directing  costs  to  be  taxed  cannot  be  variprl  in  rf,or«T.„—  j-     ^.      ., 
to  be  taxed  as  betwfen  solicitor  and  S  suchTarkt  ^.^  ^o^^^^^^^^  '^'"^ 

hearing.     (Bernard  v.  Jervis.  Grant's  Cham   24  \     a  t„      *•       -^   •    ™*'^®  °°  ''^" 
to  appSrtio^n  costs  can,  howev'e^  "be  l'i'e^"-ChaLbe^rr*r/S.r"'''"^  "  '"'''*''° 

in^sZt^'f"i!L'J:;;Tr4f.°  ?u^!^J^--*-'  -Irninistrator  or  devisee,  as  such. 
^--  -.  ^-_— ^  -._,..„av«,  cucjr  „x«  uv  entiiiei  ;o  tiie  costs  out  of  the  fund, 
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aax 


In  Patterson  v.  Crawford  1  TJ  r  T    t  K7  ,. 

suit  was  allowed  all  his  costs.      '  ^-  ^-  •'•  ^^^ ;  a  solicitor  for  several  parties  to  the 

M«|  Baaman  ,.  Mattbews,  4  L.  T.  N   S    ?S?.  nij"^""""'  Ob-  P-  3rd  edition 
M«.rt..y  ,.  6raha„,  2  r,  &  m.  853 , VJg?.;  v^t™  V&Tklf  ™'  ""^ 

^»  to  wAa<  are  costs  in  the  eau^f      tj.„ 
-ally  ce«a  i„  ,,.»  cause.  '  (oSi™";.  So„°r,  *7  S^^ir/f,  ^  '°J-««™  •" 

^«  <o  the  costs  of  a  demurrer Whora  n  ,i« 

and  a  demurrer  ore  ter^us  allowed.  thrSefenZtTJ V^'  "''l'*'*  ^""^  "^^^^  overruled. 
and  the  court  made  no  order  as  to  the  costs  of  fhl  i  *!°  ^^^  ^^^  °°«t«  «f  ti>e  former 
dS  J-.^^f;  Attorney-Geuera  Iv  Br?w/  Sw  28«  g^^^^^'y'-e  v.  ConnS,^' 
DeG  &  S.  689;  Mortimer  v.  Praser.  2  M  &  C  173  T'  R  .'  ^^^.P"*  ^-  ^"^  Po^"  3 
Sim.  283,  where  the  court  refused  to  tiv«  i\Z'  i  •  V«^"*  ^®«  ^'""^n  v.  Douglas  11 
«.^r.^»d.  see  a,.o  «ew.0B  ,.  i:^lriXttT..  iV4T4%^=i:ls 

fcinc.gro»«dB,  of  ««rof  iSo;i„r.nr  '°.  'J'  •""■■""»  bm  on  .h!'twi 
lb.  dmurrer,  bat  without  eoate"rtl,ni.taHfr  h  H  °'  ',1"!'J'.  *«  «eurt  over-raled 
ker  b,i,  a.  would  have  entitled  t"to  ,elS'°on  tte'tSing  "^  =''"'°  '"«"  «  «""  b' 

demurrer  allowed  without  costs.         °^^"^"'^»g.  «•  c.  11  Jur.  898 ;  as  cases  where 
wirj.^^srS:^^  ^''^  P^-«^  -b-itted  Within  four  days,  see  Bald- 

ilftU^tlf  rht"drnJrt^.V --^  after  the  demurrer  set  down   ....... 

if     '  °  *'"'^-  ■^^^*0    Query,  should  not  the 
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order  be  of  course  ?    (Jacobs  v.  Hooper,  1  W.  R,  61.)    This  practice  is  now  followed 
in  Englaud,  but  it  has  not  been  adopted  in  this  country. 

Aa  to  coats  of  amendfnent.--Co8ts  of  unnecessary  amendments  are  not  allowed 
(Burchell  v.  Giles,  11  Bea.  84;  Watts  v.  Manning,  1  S.  /fe  S.  421 ;  Pledge  v.  Buss 
Johns,  663  ;  6  Jur.  N.  S.  695.)  Where  important  allegations  contained  in  the  origil 
nal  bill  are  struck  out  by  the  amendment,  the  plaintiff  will  have  to  pay  the  additional 
costs  occasioned  by  the  amendment.  (Strickland  v.  Strickland,  8  Bea.  242  ;  Bower 
v.  Cooper,  2  Hare,  408 ;  Mavor  v.  Dry,  2  S.  &  S.  113.)  The  proper  time  for  asking 
for  such  costs,  which  ought  to  be  the  subject  of  a  special  application,  is  when  the 
cause  of  complaint  arises.     (Mounsey  v.  Burnham,  1  Hare,  22.) 

Aa  to  the  eoata  of  motions. — Where  a  motion  for  an  injunction  was  ordered  to  stand 
until  the  hearing  and  the  plaintiff  failed,  on  the  bill  being  dismissed  with  costs  it 
was  held  that  the  defendant's  costs  of  the  motion  were  costs  in  the  cause.  (Betts  v. 
Clifford,  1  J.  &  H.  74;  Carruthers  v.  Armour,  7  Grant's  Chancery  Reports,  34.) 
The  costs  of  an  interlocutory  motion  which  rests  upon  affidavits,  which  may 
be  displaced  by  evidence  in  the  cause,  will,  as  a  general  rule,  be  reserved 
until  the  hearing;  (Waring  v.  Manchester,  Sheffield  and  Lancashire  Railway, 
14  Jur.  613,  616;  Jones  v.  Batten,  10  Hare,  App.  xi.;)  and  if  the  costs  are 
reserved  until  the  hearing,  care  should  be  taken  to  ask  for  them  at  the  time,  for  it 
seems  a  general  reservation  of  the  costs  of  the  suit  until  further  directions  will  not 
include  the  costs  of  the,  motion.  (Gardner  v.  Marshall,  14  Sim.  688.)  And  see  also 
Jones  V.  Batten,  supra.'  A  party  too,  may  have  to  pay  the  costs  of  a  motion  though 
parually  successful.  When  he  asks  for  something  which  he  is,  and  also  for  some- 
thing which  he  is  not,  entitled  to,  he  pays  the  costs  of  the  motion  though  he  succeeds 
(Lancashire  v.  Lancashire,  9  Bea.  130 ;  Sturch  v.  Young,  6  Bea.  557.)  Costs  may 
be  given,  although  not  asked  for  by  the  notice  of  motion.  (Clarke  v.  Jaques  11 
Bea.  623  ;  Butler  v.  Gardener,  12  Bea.  625;  Dawson  v.  Jay,  2  W.  R.  598;  Sanders 
V.  Christie,  1  Grant,  137;)  hni  semble,  not  if  the  party  served  does  not  appear,  f  Pratt 
V.  Walker,  19  Bea.  261.)  i'v         \      ^-^' 

Parties  served  with  notice  of  motion,  though  not  interested,  will,  as  a  geoeral  rule, 
be  entitled  to  their  costs  of  appearance.  (Heneage  v.  Aikin,  1  J.  &  W.  377  ;  Barn- 
ford  V.  Watts,  2  Bea.  202  ;  Major  v.  Major,  13  Jur.  1, 202 ;  Shaw  v.  Forrest,  20  Bea. 
249.) 

An  order  to  discharge  an  irregular  order  with  costs  carrier  the  costs  of  an  applica- 
tion to  discharge  it.    (West  v.  Smith,  3  Bea.  492.)    An  appeal  motion,  made  on  new 
facts  and  evidence,  is,  with  reference  to  costs,  a  new  motion.    (Re  Joseph  &  Webster 
1  R.  &  M.  496.)  ^  ^  ' 

As  to  costs  on  dismissing  hill  for  want  of  prosecution. — See  Finden  v.  Stephens,  11  Jur 
898;  on  appeal,  12  Jur.  319;  St' '  us  v.  Keating,  1  M.  &  G.  659;  14  Jur.  167; 
Rumbold  v.  Forteath,  4  Jur.  N.  S.  608 :  Betts  v.  Clifford,  1  Jo.  &  H.  74. 

As  to  where  the  dismissal  will  be  without  costs,  see  Blanshard  v.  Drew,  10  Sim. 
240;  Knox  v.  Brown,  2  Bro.  C.  C.  186;  Kemball  v.  Walduck,  18  Jur.  69;  but  see 
contra,  Levi  v.  Heritage,  26  Bea.  560  j  5  Jur.  N.  S.  215 ;  Haddon  v.  Pealer,  6  Jur. 
N.  8.  1123.  * 

Aa  to  allowing  a  plaintiff  to  dismiss  his  own  bill  without  costs,  see  Goodday  v. 
Sleigh,  3  W.  R.  87  ;  Lister  v.  Leather,  26  L.  J.  Ch.  557  ;  5  W.  R.  666 ;  Hansard  v. 
Hardy,  18  Ves.  460 ;  Broughton  v.  Lashmar,  5  M.  &  C.  136. 

Where  a  bill  has  been  dismissed  with  costs,  as  against  some  of  the  defendants,  it 
cannot  be  without  costs  as  against  the  rest,    ''Troward  y=  Attwood  2?  Bea.  85.^ 
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cost^wC^^^^^^^^^^^  I.  entitled  to  hi. 

consolidate  his  suit  in  that  of  the  S  J!  .  ®.^  ^"  ^'"  *«  foreclose  offera  to 

he  will  be  allowed  his  cos'ts  ^X'  "c^^J t^lf  ^u^t'"  5i^,f  ''«  ^"'  '^'^^^"'^^ 
U.  C.  L.  J.  64;  Goodhue  v.  Whitmore,  "Tc!  L.  J  124.)      ^  '''  ^°J^O"«a»l.  « 

wh^he^h*  haSrecSved^iufficLn^fnltl        "  ^"'«"'^°  «*"'«««  »*  the  hearing 
(Gooderham  v.  DeGrassi,  2  Grant,  TsV.)  ^  ^  ^  *^'  mortgage,  costs  will  bo  resemd? 

filed  a  bill  to  foreclose,  Ind  on  takinethe^  acnoJn.  f^"'""  ""'/""'^  *»»«  *«°d«r  and 
amount  tendered  was  found  due  ?he  cLJ?  n^^  ^^M"""  **^  ^^or  £8  above  the 
(Cornwall  y.  Brown,  3  Grant,  6330  '  executors  to  pay  costs! 

Where  the  costs  of  a  foreclosurfl  snif  1,0 ^  i 
parties  in  the  Master's  oZranZXJonforZ''''''rf  }'^  '°'*'''°«  unnecessary 
additional  costs  were  deductedfand  a  Jew  1^.^^^^ 
Brooks,  Grant's  Cham.  71.)  ^  "'^^  appointed  for  payment.    (Rice  v! 

biirtM^Sf  rt^t";^^^^^^^^^  Z:':,  --  P-Perty  files  separate 

costs  of  the  first  suit.    (Noble  v.  LiJe.  5  U.  C  L  Jul)'      '°'*''  *'"'"  ^^^^  *^« 

is  P'X;^&T::S^^^^^^^^^  usual  order  as  to  costs 

t  up  as  an  absolute  purchase,  he  will  have  Jo '  ^l^  ^  "mortgagee  fraudulen  ly  sete 
(LeTarge  v.  DeTuyl^  Grant  S&T  and  see  furK/^ '*'"'*'.  ''^'^  »"'*  *«  redeem  ; 
resisted.  (Harvey  v.  Tabbutt,  1  J  Tw.  203  Fish '*1"°S'  f "'  ademption  is 
on  Decrees,  8rd  ed.,  876.)  •  «-  "■  ^u^ ,   lisher  on  Mortgages,  655 ;  Seton 

.h,  o,„x.  r^^d  W.  li.  COS.,  0,  a  su1tt„1^„!'"S  ^  O.."."?" "^'^^^.^.^T 
included  in  the  reference.    (Ibid.)  pleadings,  and  the  question  of  costs 

^^^lnt\f:S.^f:,,a^^^^^^  -o^tgage  refused  to  give  any 

pay  the  costs  of  a  suit  for  auTcTunllZl  „  k  T""'^'  ^"''  ^«  ^"s  ordered  tJ 
(Morrison  v.  Nevins,  6  Grant,  677.)       '       ^^  *  ^^^''°'''  ^»«  ^o^nd  ^o  his  faTOur! 

peSf^rfsS^^^^^^^  a  vendee  seeling  specific 

chison  v.  Rapelje,  2  Grant,  638  f  i?e'aly;"ward,'8  G^a'nt  38?''"  *'  '''''  '''^"'- 

As  a  general  rule  the  vpn^lor  i-i  ontU^oA  ♦„        1    ^ 
good  title  ;  (Harford  ,.  Pnrrier,  1  M°d  6se  8  ■  w?ll  '^'°°'  "j  ''°"  °'  "oraplelmg  » 

S'i.'i?;;?  ?"f-~-» « -i=tJr„„;Ssw!r°n'°r;'i:!;.'a  ;^■'iVr 'lil 

(Croome  v. 


i^J^sSyl 
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,  /*  "  *  general  rule  m  suits  for  specific  performance  by  the  vendee  against  the 
infant  heira  of  the  vendor  that  tho  decree  should  be  v?lthoat  costs,  ihc  guardian's 
costs  being  paid  by  the  plaintiff;  but  if  the  purchase  money  be  not  paid  the  court 
Tt^o  X    r'  payment  out  of  such  purchase  money.     (Commander  v.  Qilrie,  6  Grant 
473.)     See  further  as  to  costs  in  suits  for  specific  performance.     (Currah  t.  Rapelje' 

At  to  the  ^uedim  o/ coats  between  a  tolicUor  and  hit  client  and  the  lolicitor't  lien  —A 
Boliciior  IS  itot  juatiiled  iu  accepting  from  his  client  a  gross  sum  in  lieu  of  taxed  costs 
without  adonting  some  mode  of  extricating  his  client  from  the  eflFect  of  that  pressure 
which  the  law  assumes  while  the  relation  of  Holicitor  and  client  subsists,  such  as  the 
intervention  of  a  third  party  ;  (Morgan  v.  Higgins,  (Eng.,)  5  O.  C.  L.  J.  216  •)  so 
also.  If  a  solicitor  accept  security  for  a  gross  sum  in  litu  of  tax^d  costs,  without  the 
intervention  of  a  third  party,  or  othprwir-  extricating  his  client  from  presumed  nrea 
Bure,  the  security  will  stand  n-r;  ioi  Uxou  .osts.    (Ibid.) 

Where  a  client  pays  his  solicitor's  bill  under  protest  in  order  to  obtain  papers  on 
which  the  solicitor  has  a  lien,  the  objectionable  items  in  the  bill  should  be  specified 
before  payment,     (/n  re  Davie,  ex  parte  White,  (Eng.,)  6  U.  C.  L.  J.  192.) 

A  solicitor's  bill  of  costs  does  not  carry  interest ;  if  the  solicitor  agrees  with  his 
client  for  interest,  he  is  bound  to   inform  him  that  such  agreement  is  a  special  bar- 
fr^^A^      J^^^  )!,  sanctioned  by  law  or  the  ordinary  course  of  the  profession 
(Lyddon  v.  Moss,  (Ei)g.)  6  U.  C.  L.  J.  239.) 

The  papers  in  an  application  to  tax  a  solicitor's  bill,  under  16  Vic,  c,  175.  sec  20 
must  be  entitled  in  the  matter  of  such  solicitor.  See  sec.  25,  and  Duggan  v'.  Cotton! 
o  U.  ij.  Jj.  J,  15,  ' 

Where  a  soUcitor  offers  to  reduce  his  bill,  he  is  not  chargeable  with  the  costs  of 
the  taxaUon  unless  the  bill  be  reduced  one-sixth  by  taxaUon  independent  of  the 
voluntary  reduction.  (In  re  Freeman,  Craigie  and  Proudfoot,  Grant's  Cham.  lOi:  ■ 
o  U.  L.  L.  J,  189.)  ' 

Where  a  solicitor  irregularly  proceeds  to  tax  his  costs  in  the  absence  of  his  client 
the  court,  on  a  petition  by  the  client,  filed  seven  years  afterwards,  may  order  a 
re-taMtion  and  the  solicitor  to  pay  costs  of  tho  application.     (Clarlte  v.  Manners 
In  re  Manners,  4  Grant,  432.)  ' 

The  lien  of  the  solicitor  for  his  costs  is  subordinate  to  the  equities  between  the 
parties  to  the  suit,  so  where  money  is  decreed  to  be  paid  by  the  plaintiff  to  t!  o 
defendant,  and  costs  by  the  defendant  to  the  plaintiff,  the  party  entitled  to  the  larger 
Bum  can  insist  upon  the  amounts  being  set-off  one  against  the  other;  tecua  however 
where  there  are  two  debts  due  in  different  rights.    (Wilson  v.  Switzer,  infra.)         ' 

If,  however,  tho  claim  for  set-off  be  for  costs  at  law  the  set-off  will  not  be  allowed 
80  as  to  defeat  the  lien  of  the  attorney-at-law,  unless  such  lien  can  never  arise  by 
ST  R  ?!  \°*'"°*"^*'°  ^**y^°S  the  proceedings  at  law.    (Wilson  v.  Switzer,  Grant's 

As  against  third  parties  the  solicitor's  lion  attach,  a  onlv  on  propfity  ineoormd  in 
w"ld  r  J   °°'  °°  ^^^'^^  property  of  the  client  in  the  solicitor's  posMnion.   (Verity 

A  solicitor's  right  of  lien  does  not  preclude  a  fair  compromise,  but  where  the 
client  IS  about  to  receive  money  to  the  exclusion  of  the  solicitor,  the  solicitor  may 

?pS/5*'ATT*n°T'*AF°^^'^®  ^""^  ^^  costs-     i^^i<^i  and  we  Bruuadon  v.  Allard, 
{hug.,)  6  U.  C.  L.  J.  22.)  ' 
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:£?!  r*'?""*"«^^^^^  ''"ent  of  hi. 


MoMM,  T.  Burahiuo,  .U  cited™  rl,; 


^^'-'^-^:^A\''•z^XZ■■,'^: 


.  {  f"**  P*^'7»  the  master  may  allow  fn  +>,«  v,    * 
ent.Ued  to  receive  such  cost,  the  like  c    ts  a^a  e  taLbf 
where  costs  are  direct*,!  tA  i,.  .      j       ■  «»xaWe 

and  client  in-  '  ""^  "^  ''^«»»^''  '"'wi'or 

^^^r^,^'^  °°""'''  ""  *">'  P'^^^i'-g^.  evidence 
md  other  proceedings  in  the  cause.  ' 

Procuring  counael  to  settle  and    ign  such  plead 
»ga  and  petitions  as  may  appea  ^o  have  beet 
proper  to  be  settled  by  counsel. 

Procuring  and  attending  consultation,  of  counsel. 

The  amend  .ont  of  bills. 

On  proceedings  in  the  master's  office. 

^"nfc'i?  T'"  "'""  "^'^  "'  «-"»«'«  from 
necessarj  documents. 

Bu^  m  allowing  such  costs    the  master  is  not  to 
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ftt!<)ir  such  party  any  costs  which  do  not  appear 
to  have  been  necessary  or  proper  for  the  attain- 
ment of  justice,  or  for  defending  his  rights;  or 
which  appear  to  have  been  incurred  throui^h 
over-caution,  negligence,  or  mistake,  or  merely  at 
the  desire  of  the  party. 

The  following  foes  and  disbursements  may  be  charged 
and  allowed  in  respoot  of  the  services  hereinafter  enumer- 
ated: 

SOLICITOR. 

Instructions  for  suit •. £0  10  0 

Instructions  to  defend 0  10  0 

Instructions  for  petition  where  no  bill  filed....  0  10  0 

Letter  of  notice  before  instituting  suit ,  0     2  6 

Drafting  bill,  not  exceeding  20  folios,  includ- 
ing copy  to  keep 10  0 

For  every  additional  folio  above  20,  (to  be 
allowed  in  the  discretion  of  the  master,) 

including  copy  to  keep,  per  folio .,  0     1  0 

[No  greater  enm  than  SOs.  to  be  taxed  by  th«  master 
for  drawing  any  bill,  without  the  special  direction  of  one 
of  the  judges  of  the  court  upon  the  application  of  the 
solicitor  requiring  the  same,  for  which  application  no 
Charge  is  to  be  ibade.] 

Drafting  answer  or  other  pleading,  petition,  or 
special  affidavit,  per  folio 0    1    0 

[No  greater  sum  than  SOs.  to  be  tared  for  drawing  any 
answer,  petition,  or  affidavit,  without  the  special  direction 
of  one  of  the  judges  of  the  court,  as  provided  for  in  the 
case  of  bills ;  aad  no  greater  snln  is  to  be  allowed  for 
drawing  any  answer,  petition  or  affidavit,  than  would 
Jiave  been  taxed  irrespective  of  this  order.] 

Engrossed  copies  to  file,  copies  to  serve  (other 
than  copies  on  which  a  fee  is  paid  to  the 
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master  or  registrar,  for  reading   over   or 

authenticating  the  same)  each  per  folio 0    & 

Copies  of  orders  or  other  papers  or  documents, 
not  office  copies,  required  to  be  served,   per 

folio ^ 

0    0> 

Office  copies  to  be  authenticated  by  the  regis- 
trar, and  engrossment  of  affidavit  read  over 
by  the  master  to  the  de|)onont,  per  folio....    0    0 

Affidavits  of  service,  including  attendance  to 
«™^ ■ 0    2 

Pmcipe  for  any  process  including  attendance   0     1 

Special  attendance  on  the  master's  warrant  or 
appointment,  or  on  examination  of  witnesses, 
or   on  hearing   of  cause   or  demurrer  or 

special  n    tion a     i- 

V     o 

When  the  hearing  shall  exceed  one  hour,  then 
for  every  additional  hour  which  shall  be 
occupied  by  such  hearing,  and  at  which  the 

■  solicitor  shall  be  present  in  court,  provided 
the  same  be  noted  in  the  registrar's  book, 
or  bo  proved  by  affidavit,  (such  affidavit  to 
be  without  charge,)  the  same  not  to  exceed 
20s  Q    ^ 

For  every  additional  hour  beyond  one  hour  in 
the  master's  office „ q     r 

For  every  additional  hour  in  the  examination 
of  witnesses  where  no  counsel  employed 0    5 

Attending  consultations  of  counsel,  per  hour...   0    5 

[No  special  attendanoe  to  be  aUoweH  tn  a  o«i;«:*„ 
proceedings  upon  which  he  ap^arlXVs^ounteT.f  "* 

Appointment  to  settle  minutes,   or  to  pass 

decree  or  order,  copy  and  service Q    8 

J  or  every  hour's  a**^"'^""— i--^--  ■' 
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trar  by  his  appointment,  on  settling  minutes, 

the  same  being  noted  by  the  registrar 0    5    0 

For  every  hour's  attendance  before  the  regis- 
trar by  his  appointment,  on  passing  decree 
or  special  order,  the  same  being  noted  by 

the  registrar , 0     5    0 

Where  minutes  settled,  or  decree  or  special 

order  approved  of  or  passed  between  the 

«         solicitors  after  appointment  issued  by  the 

registrar  ,...  , 0    5    0 

[In  such  case  no  fee  to  be  allowed  to  either  party  as 
for  attendance  before  the  registrar  in  respect  of  the  same 
settling  or  passing.] 

Fee  on  all  writs  and  orders  of  court  to  the 

party  obtaining  the  same 0     5    0 

^  Instructions  for  brief 0    5    0 

Brief,  per  folio,  including  briefing  and  fair 
copy,  subject  to  be  reduced  by  the  master, 
if  the  same  contain  superfluous  matter,  or 
be  of  unnecessary  length 0     0    6 

Observations,  or  other  original  matter  in  brief, 
per  folio , 0    10 

[No  fee  or  brief  for  second  counsel  to  be  allowed,  unless 
by  order  of  a  judge  ;  and  a  brief  of  depositions  or  special 
affidavits  to  be  allowed  only  where  fee  and  brief  for  second 
counsel  is  taxed,  und  then  only  by  the  direction  of  a  Jadge 
upon  special  application.] 

Advertisement  for  sale  of  real  or  personal 
estate,  under  the  direction  of  the  court,  in- 
cluding all  copies,  except  for  printing 0    5    0 

Copies  for  printing,  per  folio 0    0    6 

Fee  on  conducting  sale — including  arrange- 
ments with  auctioneer,  correcting  proof- 
sheet,  (if  any,)  and  attending  at  sale 15    0 

For  every  hour  beyond  three  occupied  at  such 
sale , 0    5    0 
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Drawing  bill  of  costs  and  attending  taxation...   0    5    0 
Drawing  judge's  appointment,  and  attending 

lor  his  signature,  and  to  serve ,o    5    q 

Every  necessary  attendance '  q     j     o 

Postages— the  amount  actually  disbursed* 

niJi*L??r  ""'^'^  ^""^  °°Py^°«  a"*!  briefing  shall  be  six- 
pence  per  folio,  except  where  authenticated  hv Thf  J^ 

COUNSEL. 

On  argument  at  judges'  chambers  in  cases 
proper  for  the  attendance  of  counsel,  to  be 
increased  at  the  discretion  of  the  judge 0  10    0 

On  settling  and  signing  pleadings  and  petitions 
respectively,  where  from  their  special  nature 
the  master  shall  think  the  pleading  or  peti- 
tion a  proper  one  to  be  settled  by  counsel...    0  10    0 
On  consultations 1     ^     n 

On  special  applications  to  the  court,  arguing 
demurrer  or  other  special  argument,  or  at     ' 
the  Hearing  of  a  cause 15    0 

To  be  increased,  in  the  discretion  of  the  mas- 
*'^'  *°- 5    0    0 

a  L^^I  f?»!"'°K?^-'°«/^'  *°  ^«  »"°^«d  only  by  order  of 

MASTERS  IN  ORDINARY  AND  DEPUTY  MASTERS;  MASTERS 
AND  MASTERS  EXTRAORDINARY.        ^'''''''^^ 

Every  summons  or  warrant 0     1     3 

Administering  oath,  or  taking  affirmation  *.".'.'.'.'   0     1     0 
Marking  every  exhibit 0     10 

Drawing  depositions,  reports  or  orders' 'per 

folin...  '^ 

■ 0    10 
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One  fair  copy  when  necessary,  per  folio 0  0 

Copy  of  papers  given  out  when  required,  per 

folio 0  0 

Every  attendance  upon  a  reference 0  5 

For  each  additional  hour. Q  5 

Every  certificate '.,,  q  2 

Filing  each  paper q  q 

Taxing  costs,  including  attendance 0    5 

,      Making  up  and  forwarding  answers  and  depo- 
sitions   Q        H 

Every  special  attendance  out  of  office,  within 

two  miles ^^^^ q  k 

Every  additional  mile  above  two 0  1 

Reading  over  affidavit,  per  folio , 0  0 

Matter  ^added,  per  folio 0  1 

REGISTRAR. 

Entering  parties'  names  and  filing  bill,  answer 
or  demurrer , ,,,,^  q     o 

Entering  and  filing  all  other  pleadings,  interro- 
gatories and  depositions,  or  other  evidence    0     1 

Filing  and  registering  affidavits,  exhibits,  or 
other  papers. , , q     q 

Subpoena,  including  filing  prjecipe 0  2 

Special  writ,  writ  of  commission 0  5 

Office  copy  of  papers  required  to  be  given  out, 

per  folio q  q 

Examining   and    authenticating  same,   when 

office  copy  prepared  by  solicitor,  per  folio.  0  0 

Attendance  on  appointment  of  guardian 0  2 

Amendment  of  record  when  re-engrossment 

not  necessary,  per  folio 0  ] 

Drawing  fiat  on  petition 0  j 

Attending  a  judge  for  his  signature  to  any 

document  or  paper 0  1 
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Making„pa„dforwardmg  interrogatories.,..    0    1    3 
betting  down  cause 0     9 

Certificate  of  pleadings  being  filed'.;;;;;;*; n     o     n 

Certificate  of  state  of  cause....  0     9    « 

Dra^ving  minutes  of  decree  or  sp^d^'i^^^^^ 
per  foho ' 

Drawing  decree  or  order^  per  fol^o.r.*.'.'.* o     i     n 

Entering  same,  per  folio ^     " 

Fee  on  payment  of  money  into  court.';;.';.; q     1     I 

Fee  on  Payment  of  money  out  of  court '*'   n     1     t 

J^ee  on  admission  of  solicitor....  "o     W 

Certificate  on  each  office  copy  of  the"dme"of 

fi^^ngbill 

Searching  files  in  office 0     1     ft 

Commission  appointing  deputy  mas'ter'or  r  Jgis! 

trar,  or  master  extraordinary  (m) 0  10    0 


2il 


of  the  services  .hereia^nu.eraSd\^Vptov1i:rf^^^^^ 

SATURDAY,  30th  APRIL,  1869. 

JstSCtraS^^^^^^  in  them  under  and  by  virtue  of 

in  their  several  counties,  shall  Se^tiS  40^.1^"°*  '^A'  ,*^«  '^'"^'  and^cloners 

Rbceivino  filing,  ertering,  and  endorsing  every  paper 

Rkturx  of  all  Process  and  Writs  except  Subpoena!        ^^    ^  ^ 

.£50,  and  under  £100 «w  ^ou 0    5  0 

^lOOandovcr .,  * * 0  10  0 

AmcHMENT-not  defined,  arrest  on'..'." ^     ^  Q 

Arrest  upon  attachment  in  the  n&tnZ^'eZ"^ '.'•' 0  10  Q 

endorsed  is  under  £50  ...  .  '^^<^^i^on,  when  the  sum 

Over  £60,  and  under  £100.. 0    5  0 

«iOOorover ' 0  10  0 

1    0  0 
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Besides  Poundage  for  sums  endorsed,  when  sum  endorsed  is  under 
^1^0 5  per  cent. 

Exceeds  £100,  but  is  less  than  £1000,  5  per  cent,  for  the  first  £100, 
and  2J  per  cent,  for  the  residue.  £1000  and  over,  1 J  per  cent,  on 
whatever  exceedf  £1000,  in  addition  to  the  poundage  allowed  ud  to 
£1000.  f  6  i' 

Sequestration— Upon  seizure  of  estate  and  eflfecta  under  Writ  of  Se- 
questration     0  10    0 

Schedule  of  goods  taken  in  execution,  including  copy  for  defendant, 
if  not  exceeding  5  folios 0    5    0 

Each  folio  above  5 __ 0    0    5 

Removing  or  retaining  property,  reasonable  and  necessary  disburse- 
ments, and  allowances  to  be  made  by  the  master,  or  by  order  of  the 
court  or  judge. 

Poundage  upon  sequestration,  followed  by  sale. 

Where  amount  made  under  £100,  at , 5  ^„  Q^J^^ 

£100,  but  under  £1000,  6  per  cent,  for  the  first  £100,  2^  per  cent,  for 
the  residue. 

£1000,  and  over,  1 J  per  cent,  on  whatever  exceeds  £1000,  in  addi- 
tion to  the  poundage  allowed  up  to  £1000,  in  lieu  of  all  fees  and 
charges  for  services  and  disbursements,  except  mileage  in  going  to 
seize,  and  disbursements  for  advertising,  and  except  disbursements 
necessarily  incurred  in  the  care  and  i  ^moval  of  property,  to  be  al- 
lowed by  the  master  in  his  discretion.  ^ 

Foe  Sbevicbs  not  SPECiriED— The  like  charges  as  are  allowed  at  com- 
mon law  for  analogous  services. 

By  Order  I.  of  the  Orders  of  court  promulgated  on  the  13th  day  of  April,' 1869 
the  fee  for  setting  down  causes  other  than  those  pro  confetso  is  increased*     The 
Order  is  as  follows : 

"  I.  That  from  and  aft3r  the  first  day  of  July  next,  the  fee  payable  to,  and  to  be 
received  by  the  registrar  of  this  court,  on  the  setting  down  of  each  cause  other 
than  those  ordered  to  be  taken  pro  confesso  shall  be  the  sum  of  ten  shillings." ' 

And  by  Order  III.  of  the  Orders  promulgated  on  the  10th  day  of  January,  1863  the 
fees  payable  to  a  deputy  registrar  for  setting  down  a  cause  for  examination  of 'wit- 
nesses and  hearing  is  fixed  at  £2  for  each  case  set  down.  This  Order  abrogates  the 
Order  promulgated  on  the  6th  day  of  February,  1858,  as  to  fees  payable  to  deputy 
registrars  for  setting  down  causes  for  examination  of  witnesses. 


PROCESS. 

XL VI.— No  writ  of  execution  phal).  be  issued  for  the 
purpose  of  requiring  or  compelling  obedience  to  any 


Ot'niS'r  O**  nP''^00   r\f    i\\n.    <i/mi»4-  .     l^..i.   aU i._ ?        .1    1 
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^h  order  or  decree  to  do  any  acp,  shall,  upon  being '^«u,„».„„ 
duly  served  with  such  order  or  decree,  be  h^Id  bound  to      ""'• 
do  such  act  >„  obedience  to  such  order  or  decree.  («) 

(n)  English  Consolidated  Order  XXX.,  Rule  4.      '  ' 

Jo'XS'g^Eirtr^^^^^^^^  subsequent  to  the 

KingT.  Bryant,  3  M.  &  Cr  191  !aS    "«  w'  -  "  ^'  ^^''''"««°'  ^  «*••«.  590; 

kins  V.  Hall,  1  Bea.  73  ;  4  M.  &  cf.^80.)  ^'         ''  ^  ^^'  *  ^^'  ^^^  '   "'^^- 

J^'^'a^:^^^ ''''^  party,  Who  is  by  any  order  or  decree 
ordered  to  pay  money,  or  t>1do  any  other  act  in  a  limited 
time,  shall  after  due  service  of  such  order  or  decree,  re- 
fuse  or  neglect  to  obey  the  same  according  to  the  exi. 

17  Tr^'  '^"  ^"''^  prosecuting  such  order  or  decree 
shall,  at  the  expiration  of  the  time  limited  for  the  per- 

dav^t  of  the  service  of  such  order  or  decree,  and  of  the 

non-performance   thereof,   be   entitled  without  further 

order  to  a  writ  or  writs  of  attachment  against  the  dis- ^*^^«"=^*' 

obeaient  party  ;  and  in  case  such  party  shall  be  taken  or 

d  tamed  in  custody  under  an>  such  writ  of  attachmen 

without  obeying  the  same  order  or  decree,  then  upon  the 

s  eriff  s  return  that  the  party  has  been  so  taken  o 

detained  the  party  prosecuting  such  order  or  decree  shah 

be  entitled  without  further  order  to  a  commission  of, 

s  questration  against  the  estate  and  effects  of  the  dis    ''"'"""• 

obedient  party,  (o)  ' 


f^'^^^'^m^^^^  act  re        t        arrest  and  imprisonment 

recovered  hvji.  fa.  as  at  Jaw.     (See  sec.  j  J^  °°"  P^y'^^"*  ^^  'aoney,  which  must  be 

inS.uZ  ^1^':^^'''  *  Pl^'-^y  was  ordered  to  t,av  mono.  ,'„ ,   ... .  .  . 

,  ■    '••u:u  uui  prevent  ilia  iieiuff  &ri<0cta/i  *„\.  1     ^      -"  '^""ji,  his  uccoffliU!* 

order.    (Brewer  v.  Rose,  2  U.  C.  Jur  eT  <^^^^^^Pt,  on  disobedience  of  the 

30  '    '' 
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PROCESS. — ATTACHMENT. 

[OBDBR  XLVI.,    aiO.    H.   AND   HI.] 


ad 


A  married  woman  being  assumed  to  be  under  the  control  of  her  husband  unon 
default  by  her,  the  husband,  and  not  she,  will  be  in  contempt,    f  Mauehan  v  Wilkes 
Grant's  Cham.  91  ;  8  U.  C.  L.  J.  186.)     Where  an  application  for  in  atUchment 
against  a  married  woman  for  not  bringing  in  accounts  into  the  master's  office  was 
refused  on  the  above  ground. 

It  is  not  necessary  in  proceeding  against  a  corporation  for  contempt  to  sue  out  a 
writ  of  dtttrtngas,  the  proper  course  is  by  orders  nisi  and  absolute  for  a  sequestraUon 
(Attorney-General  v.  Brantford,  Grant's  Cham.  26.)  »<*«»uon. 

On  moving  absolute  nn  order  nisi  to  deliver  an  abstract  of  title  to  the  plaintiff  or 
his  solicitor,  It  must  be  shewn  that  it  has  not  been  delivered  to  either  party  named 
in  the  order.     (Dick  y.  McNab,  Grant's  Cham.  81.)  ^    ^ 

Effect  of  contempt.— A9  a  general  lule  a  party  in  contempt  cannot  take  any  sten  in 
the  cause  till  he  has  cleared  his  contempt  by  doing  the  act  required,  and  payine  tha 
costs  of  contempt.  f  j""8  •■"»» 

A  party  in  contempt,  hcwever,  is  entitled  to  move  to  discharge  an  order  made 
vcisely  to  hira.     (Futvoye  v.  Kenaard,  8  L.  T.  N.  S.  087 ;  2  Gi£  110.) 

And  generally  to  take  any  proceedings  to  clear  his  contempt. 

Where  a  £ 'ay  of  proceedings  was  ordered  against  a  plaintiff  in  contempt  until 
clearance  of  conterint,  and  the  plaintiff  had  not  cleared  his  contempt,  a  motion  bv 
the  defendant  to  ou^n^.ss  for  want  of  prosecution  was  refused  as  irregular.  rFutvove 
V.  Kennard,  2  Giff.  533  ;  30  L.  J.  Ch.  262.)  *  V^Juivoye 

Clearing  contempt.— k  party  in  coniempt  in  order  to  clear  his  contempt,  should  do 
.he  act  required,  and  pay  the  costs  of  contempt.  So  where  a  party  in  contemot  for 
noi  brinpingin  accounts  into  the  master's  office  filed  the  accounts,  but  did  not  oav 
tiie  costs  of  contempt,  an  order  was  granted  «  parte  to  remove  the  accounts  filed  in 
order  that  the  party  might  be  proceeded  against  for  contempt.     (Corbett  y.  Meyers, 

For  forty  days  before  and  after  each  session,  a  member  of  the  Provincial  Parlia 
ment  is  privileged  from  arrest  for  contempt.  (Wadsworth  v.  Boulton.  2  U.  C  Cham 
76;  Meyers  v.  Harrison,  4  Grant,  148.)  v"»iu. 

A  solicitor  while  proceeding  to  attend  an  appointment  with  a  person  for  whom  he 
18  acting  professionally  is  privileged  from  arrest  under  attachment.  (Re  Barrow 
(Eng.,)  4  U.  C.  L.  J.  200 ;  Eyre  v.  Barrow,  (Eng.,)  6  U.  C.  L.  J.  46.)  "»^'o^' 

Query,  whether  the  sheriff  can  be  compelled  to  aer/e  any  papers  other  than  nro- 
cess  issuing  from  court ;  (Porter  v.  Gardner,  Grant's  Cham.  15  ;)  the  proper  course 
where  a  sheriff  will  not  return  papers  sent  to  him  for  service,  is  to  give  notice  to  the 
sheriff  that  unless  the  papers  are  returned  by  a  day  named,  a  motion  will  be  made 
for  an  order  that  the  sheriff  do  return  them.     {Ibid.) 

SfcannoS"     Sec.  3.— Tf  an  attachment  cannot  be  executed  against 

executed.         gugh  party  SO  refusing  or  neglecting  to  obey  such  order 

or  decree,  by  reason  of  bis  being  out  of  the  jurisdiction 

of  the  court,  or  of  his  having  absconded,  or  that  with  due 

diligence  he  cannot  be  found,  and  the  court  be  satisfied 


PROCESS. — ENDORSEMENT  ON  ORDER  OR  DECREE. 

[OBDKR  XLVI,,   8K0.   IV.,  V.,  AND  TI.l 

by  affidavit  that  such  is  the  case,  the  party  prosecuting 
such  order  or  decree  shall  be  entitled  to  an  order  for  a 
commission  of  sequestration  against  the  estate  and  effects 
of  the  disobedient  party ;  and  it  shall  not  be  necessary 
for  this  purpose  to  sue  out  an  attachment  in  the  first 
instance,  {p) 
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{p)  Property  seized  under  a  writ  of  sequeatration  cannot  be  sold  Trithout  an  order 
for  that  purpose  previously  obtained  on  motion,  notice  whereof  must  be  eiven  f  Forbes 
V.  Connolly,  Grant's  Cham.  6.)  ox "«  given.  ^Doroes 

Where  property  Bequestered  is  claimed  by  a  third  party,  on  motion  an  enquiry  by 
the  master  will  be  directed  as  to  ownership.     (Re  Brennan,  2  Grant,  274.)        '    ' 

On  the  sheriff 's  return  of  "  non  est  inventus,"  and  on  affidavit  to  that  effect,  seques- 
tration will  issue  at  once  under  this  order,  which  is  similar  to  the  188th  of  V  C 
Jamieson's  orders.    (Prentiss  v.  Brennan,  1  Grant,  497.) 

Sec.  4. — Commissions  of   sequestration   are  to  be  con»«>»i««ion  of 
directed  to  the  sheriff,  unless  some  good  reason  exists  for  ^^°^  direct.'a. 
the  contrary. 

.    Sec.  5. — Attachments  with  proclamations  and  com- Attachment  with 
missions  of  rebellion  are  hereby  abolished;  aud  it  shall Snd''SiMion 
not  be  necessary,  in  order  to  enforce  any  order  or  decree,  aboHsS"** 
to  obtain  any  order  for,  or  sue  out  a  warrant  to,  the 
sergeant-at-arms.  {q) 


{p)  English  Consolidated  Order  XXX.,  Rule  5. 

Sec.  6. — Every  order  or  decree  }  aquiriuff  any  party  ;^''"*  **"'« 

.,  ,.11  1  1,1,  r^      ,         ^        i'  limited  hyd«ore« 

to  do  any  act  thereby  ordered  shall  state  the  time  after  °*"  *''^"'^- 
service  of  the  decree  or  order  within  which  the  act  is  to 
be  done  ;  and  upon  the  copy  of  the  order  or  decree  which 
shall  be  served  upon  the  party  required  to  obey  the  same, 
there  shall  be  endorsed  a  memorandum  in  the  words,  or 
to  the  effect  following,  namely,  "  If  you,  the  within 
name^,  {here  insert  the  name  of  the  party)^  neglect  to 
ouey  this  order    'i  decree  by  the  time  therein  limited, 
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'GndorKetucnt. 


PKOOESS—COSTS.— WRIT  OP  ASSISTANCE. 

[order  XIVI.,   BIO.   VII.  AND  VIH.J 

will  'l "  I"  ?m'  *'  ^'  ""'"''''^  ^y  '^'  «^^"ff ;  -nd  you 
Will  also  be  hable  to  have  your  estate  sequestered  for  the 
purpose  of  compelling  you  to  obey  the  same  order  o 
decree  without  further  notice."  (r) 


Jr^^  Tins  section  doea  not  appl,  to  process  for  cout^;;;;:;";":;^^ 

pr:;ercl';«r-rorlr"rcr4S  otS:toVe'*^'"^'.'  •'^"^  an  award  made,  the 
notice,  (specifying  the  acts  to  bVperfrrmeS  )  Vat  tSrnl/'  ]'  '""'T  ^'^  ''^'''  «« 
within  a  time  limited  by  the  ordeV  which  must  hi  .n,!  ^  ^- "^^  P''^"''"  *^«  ^^ard 
section.     (W,l«on  v.  Switzer,  Grant'! Cha.^  R  Jl)"^^"^'^ '°  accordance  with  this 

enSlir^a'nd'sTrvXroSirlltJtS^^  T  ^'^^  f  --*'  though  such  bo 
default,  and  it  would^certainly^e  insircS^J  the^aT  *^  P"*^'"  ''""^^^P*  on 
the  performance,  as  directed  by  this  section!     (/Jirf.)  '^'^  °"*  "">'*  *  «««  ^^r 

Subpoena  for  Qwn    T         Q    1,  « 

».<.  .boiLM.       OEO.  /,— bubpoenas  for  costs  are  herebv  abolisheil  •  » 
deoreeororderdirecti„gthepaymentofco,t,i3i„  future 

p«n..n..f.»h,  ='"'"'"'  ™f'>'''=«d  ■"  the  same  manner  as  any  other  decree 
......™.    or  order  d,recting  the  payment  of  money  f  for  tlusTur 

pose  .t  shall  be  necessary  to  serve  only  a  copy  of  so  much 
of  he  decree  or  order  as  directs  the  payment  of  s"ch 
costs,  and  the  time  to  be  fixed  is  to  be  a  certain  "me 
after  such  service.  («)  ™® 

(*)  It  would  seem  that  if  the  order  do  not  fix  a  t™^  r     iT"  "        ~~"^ " 

payment  of  them  could  not  be  enforced  until  an     ".     ""l  *^®  Payment  of  the  costs 
obtained  and  duly  served.     (Saulv   Cooper"  i  Qrant't[..^'"^  '""'^  "■"«  ^^^  ^een 

Writ  of  attach- 


Seo.  8._It  shall  not  be  necessary  to  issue  any  writ 
P»..a.„k.      delivery  of  possession,  but  the  party  prosecuting  such 

rfse,v.ce  of  he  same,  and  of  non-compliance  therewith 
shall  he  entuled  wuhout  further  order  I  a  writ  of  asTi^I 


need  not 
V.  Tayloi 

Sec. 

writingj 

court,  8 

quired  t 

sufficien 

writ  or  i 

to  any  s 

present 

orders  n; 

(tt)  This 

Sec.  1 
cause,  wh 
order  has 
ence  to  su 
party  to  t 
in  any  ca 
tlie  court  ] 
process  fo 
were  a  pai 

(y)  See  Hei 
senting,  the  ( 
in  the  maste 
whether  they 

XLVIL- 

ting  in  chai 
any  act,  or  i 
upon  such  (i 
or  to  give  a] 
ceeding  in  i 
orders,  (to) 
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Order  for  produo. 
tlon  of  paperi. 
nowtobeaeryed. 


Proceedings 
thereon  to  be  by 
orders  niti,  and 
absolute. 

Order  niti  to 
DO  personallr 
served. 


need  not  shew  an  Aviatin^  ~- 

court,  shall  require  ^erso^^r.^f  1        f ''''' 

orders  i..„:::f;i7„,r;:rr/;r"'-"''-^ 

vauoc,  nuo  nasoDtamedany  order,  or  in  nl.A=.  <•  ■' kyotagmnM 

order  has  been  made,  shall  be  en  iXd  ,!     f       ""  »Er-"- 
ence  to  such  order  bv  tl.«  «»  *"'^"''''*  '''•«'^'- 

par.y  to  the  eaul:;  /„  fvy  peCnTbf  '"  ""'  ' 
in  any  cause,  against  whom  obedLnce  to  ^^  T"^ 
the  court  may  bo  enforced,  shal  be  L 1  ^^  "  "' 
process  for  enforcing  obedience  to  sul  oX  J  Zl 
TCre  a  party  to  the  cause.  (»)  ''^  ''* 

(»)  See  Heal  y.  Harper.  2  Qr,iif    mk  _i.  7 ' 

;Pon  .oh  (if  an/)  tefml  ZtlZ  o  ^ ^ '"r 
OHO  g.ve  any  special  directions  as  to  the  course  of' pro! 
::?(:)  "^  ^"^^  "^  "'^"-'  -  -■"^-'ed  by  th'ese 


(•--)  EngUA  Ora.r.  No.  XXXV,  Eul.  62,  Mid  Ko  XXXVir   p  ,   „  ~ 

,  «««  «©.  AAiVIL,  Bole  17.  This  Order 


288         APPOINTMBNT  OP  GUARDIAN    AD   LITEM    BY   PARTY. 

[OBDERS  Grn  JUNE,  1863.] 

seems  to  reserr"  to  the  judges,  whether  sitting  in  court  or  in  chambers,  their  inhereat 
right  to  alter,  in  Fpeoial  cases,  the  times  limited  by  the  General    Orders. 

The  following  cases  may  be  consulted  as  to  the  operatidn  of  General  Orders,  and 
the  oonstrnction  which  will  he  placed  upun  them.  (Coyle  v.  Alloyne,  14  Bea.  171; 
Btirrell  v.  Nicholson,  6  Sim.  212  ;  Boehm  v.  DeTastet,  1  V,  &  T  i27  ;  Matthews  v. 
Chichester,  11  Jur.  49;  on  appeal  from  5  Hare,  207  ;  Beavnn  v.  •lornington,  8  W. 
R.  669;  Ferrand  v.  Mayor,  &o.,  of  Bradford,  8  DcO.  M.  &  (}.  93.)  In  this  lattc^ 
case  it  is  held  that  any  judge  of  the  court  may  disnense  with  the  General  Order 
where  justice  requires. 


Appointment  of 
guardian  ad 
littm  by  party 
bimaelf. 


6th  JUNE,  1858. 

I. 

The  following  Orders  and  parts  of  Orders,  comprised 
in  the  General  Orders  of  the  third  instant  namely,  VI, 
section  9  of  IX,  section  3  of  XII,  section  8  of  XIII, 
XV,  XVI,  XVII,  XX,  XXV,  XXVI,  XXVII,  XXVIII, 
XXIX,  XXX,  XXXI,  XXXII,  XXXIII,  XXXIV, 
XXXV,  XXXVI,  XXXVIII,  XXXIX,  XL,  XLI, 
XLII,  XLIII,  XLIV ,  XLV  XLVl-are  to  take  effect 
from  the  date  hereof,  as  to  all  suits,  as  well  those  now 
pending,  as  those  subsequently  instituted. 

II. 

A  party  desirous  of  appointing  a  guardian  for  him  to 
defend  a  suit,  may  go  before  a  judge  or  master  with  the 
proposed  guardian,  and  the  judge  or  master  may  appoint 
such  guardian  if  he  shall  think  fit  so  to  do.  But  he  must 
be  satisfied  by  au  lavit  that  such  proposed  guardian  is  a 
fit  person  and  has  no  interest  adverse  to  that  of  the  per- 
son of  whom  he  is  to  be  the  guardian  in  the  matter  in 
question ;  and  if  the  affidavit  is  not  sufficient  for  tins 
purpose,  he  may  examine  the  proposed  guardian,  or  the 
person  making  the  affidavit,  viva  voccy  or  require  further 
evidence  t  j  be  adduced  until  he  is  satisfied  of  the  pro- 
priety of  the  appointment,  (a;) 


(x)  See  tupra  pp.  71-74. 


^. 


Orders,  and 
14  Boa.  171; 
Matthews  v. 
ngton,  8  W. 
n  this  lattc' 
aeral  Order 
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MONDAY,  Cm  FEBRUARY,  1851. 


It  is  ordered,  tho>  whenever  hereafter  any  solicitor  "f,. 
..s  court  shall  be  .    ,ek  off  the  roll  of  solfciroX  or  b^H  Bf 
proh  bUed  fron.  pr„c.i.-„g  „  ,  solicitor,  by  order    f  thisSit  1^ 
c  urt,  for  malpra.„oe  or  misconduct  as  a  solicitor,  or 
other  sufficent  cause,  the  registrar  of  this  court  shall 
forthmt ,  .-ortify  such  dismissal  or  prohibition,  and  the 
grounds     .ereof  expressed     :  general  terms  under  the 
seal  of   his  court  and  shall  transmit  such  certificate  to 
each  of  the  superior  courts  of  I,  pper  Canada. 

Anu  that  this  court  on  receipt  of  any  similar  certifi-„ 
cate  from  the  Court       Queen's  Bench,  or  Court  of  Com-  i^^i-'t.u 
.non  Pleas,  of  any  attorney  of  eithc/of  the  said  courTs  rTO^"' 
respectively,  having  been  struck  .  ffth.     11  of  such  co^t  «-?K-" 
or  prohibited  from  practising  th.   ein,  shall  thereupon 

tT.t  "^'  'V*"^""^  '"'"'  P"'"".  being  a  soli, 
ctor  of  this  court,  from  the  roll  of  solicitors ;  or  for 
prohibiting  his  practising  therein  according  to  the  course 
.nd  practice,  and  in  like  manner  and  under  like  circum- 
stances observed  in  similar  cases  in  the  superior  courts 
in  ii^ngland. 


MONDAY,  30th  APRIL,  1865. 


It  IS  ordered,  that  in  future  all  motions  for  decrees  m  «     . 
and  motions  by  way  of  appeal  from  the  master's  report' r-4l'^' 
are  to  be  set  down  in  a  paper  of  motions  and  will  be  eal>"-- 
led  on  m  their  order,  after  other  motions  are  heard.  (^) 


on  Mondays.    Sp«  Or^-!.  TI-  00'!?!:''^''^!'**^^*  iJ"}^^'  ^notiona  "  are  to  be  h/»M 
Ot  lUv  x,uiu  uay  01  April,  ibOi:,  infra,  
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BVIDBNOB,  AC. — APPOINTMENT  OP  GUARDIANS  TO  INPANTS. 
[0BDBB8  17th  sxptkhbir,  1856,  AND  8th  hovxubxb,  1856.] 


XTld«noe  may  Iw 
token  before  ex 


WEDNESDAY,  17th  SEPTEMBER,  1856. 

Witnesses  and  parties  maybe  examined  before  any 
BSSt;.m«tor.''°®^a"iner  of  this  court  in  those  counties  in  which  there 
may  be  no  deputy-master,  until  the  appointment  of  a 
deputy-master  in  any  such  county.  (2) 


v.Jf)  J  ?  l*','n.l"?*"®^®^  ^y  ^^''^^  8ub8eqaently  promulgated,  and  particularly 
by  Orders  of  the  lOth  day  of  January,  1863,  for  which  see  infra,  ^hich  Orders  pll 
Tide  (Order  II.)  that  no  evidence  is  to  be  used  on  the  hearing  of  a  cause  which  has 
been  taken  before  any  examiner  or  officer  of  the  court,  unless  by  the  ordei  first 
had  of  the  court  .or  a  judge  thereof,  upon  special  grounds  adduced  for  that  purpose 
ijid  indeed  since  the  Orders  of  February,  1858,  and  the  practice  of  going  circuit  ha^ 
been  adopted,  the  court  has  refused  to  act  upon  this  Order  of  September,  1856.  and 
that,  too,  eyea  if  all  parties  consented.    (Phelan  v.  Phelan,  6  Grant's  Ch.  R.  384 ) 


SATURDAY,  8th  NOVEMBER,  1856. 

iSSSSS'toin'      "When  infants  or  persons  of  unsound  mind,  not  so 
dee»4.  lound  by  inquisition,  are  made  parties  to  suits  after  de- 

cree, or  are  served  with  a  notice  of  motion  under  order 
XIII.  of  the  General  Orders  of  June,  1853,  guardians 
ad  litem  are  to  be  appointed  for  *hem  in  like  manner  as 
they  are  now  appointed  at  any  time  after  bill  filed ;  and 
this  order  is  to  take  effect  from  the  date  hereof  as  to  all 
suits  as  well  those  now  pending  as  those  hereafter  to  be 
instituted,  (a) 


Ord2  ly  Yvm  ^  ^o^''  ^J?"  ''^  *»»«  0^^8's  of  1853,  p.  71  et  seq.,  and  notes  to 
Order  XXXVIII ,  sec.  2,  p.  1 75,  tupra.  The  Court  of  Chancery,  in  itfi  ordinary  juris- 
diction,  can  entertain  applications  relating  to  the  property  under  its  control,  of  per- 
N  Si  9n« !*'«?'*r?'^'rr*o^o?°^,k"?^"°  ^^  inquisition.  (Macfarlane,  In  re,  8  Jur. 
S*  f "l.??  /•  iJ-  ^\-^^^  l  ^^  ^-  ^-  ^^^  5  ^  ^-  T-  N.  S.  164.^  As  to  property 
W  R T  7  T  -p'^'^^o*'??.  ^^T""^'  «**  Scammell  y.  Light,  8  Ju,:  N.  S.  1122 ;  11 
8  J.S:'  N  fl  -^k  ft  ;  \  *i*  i  o^!"'°^'  ^"  '■*•  ^  ^*^-  ^-  *  J-  43 ;  Wheeler,  In  re, 
loi  2k  :  '%  \^'  ^-  ^-  ^^^  '  Trevylyan,  In  re,  31  L.  J.  Ch.  560 ;  10  W.  R. 
«h?n'«7i?*l*°\  S""*"  partners  became  lunatic,  the  court  ordered  the  partner- 
BHip  pruperty  to  be  sold  as  a  going  concern,  with  liberty  to  all  parties  to  bid.  (Row- 
lands T.  Eyans,  Williams  y.  Rowlands,  8  Jur.  N.  S.  88  j  31  L.  J.  Ch.  265 -i  0  W  R. 


'sm 


md  notes  to 


SERVICE  OP  BILL  ON  CORPORATIONS. 
[OEDEE  17th  mahch,  1857.] 
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«ide.    (Cresswell  v.  hLcs,  8  JurY  S  2?8 -IilI  ctsSI)  ''  ^'"^'^  '°  '^^^^^ 


THURSDAY,  ITtii  MARCH,  1857. 

Jh-  ^'V"™^^f  ^  ^i»  of  complaint  has  been  made  Service  on>m  on 
withm  the  jurisdiction  of  the  court,  upon  a  corporation  KLru-'a.. 
aggregate,  by  personal  service  thereof  on   the  mayor  -"rA'''*''' 
warden,  reeve,  president,  or  other  head  officer,  or  on  the"^"" 
ownship,  town,  city,  or  county  clerk,  cashier,  manager 
treasurer,  or  secretary  of  such  corporation,  or  of  an^ 

^^r    7.'^'"'^*^'''^  ^^  ^PP^^  Canada,  or  other 
person  discharging  the  like  duties,  and  when  no  answer 

has  been  filed  to  such  bill  within  twenty-eight  days  from 
he  service  thereof,  the  plaintiff  may,  after  the  expira- 
tion of  twenty-eight  day.   ^rom  the  service  of  such  bill, 
apply  to  the  court,  ex  parte,  for  an  order,  to  take  the 
biU^ro  covfesso,  and  the  court  upon  being  satisfied  of 
the  due  and  proper  service  of  such  bill  of  complaint,  and 
hat  no  answer  has  been  filed  thereto  by  such  corpora- 
tion,  may,  if  it  think  fit,  order  that  the  bill  be  taken  pro 
contesso  against  such  corporation. 

2.  In  cases  where  a  foreign  corporation  aggregate, 
defendant  to   a  bill  of  complaint,   has  no   brancf  o; 
agency  in  Upper  Canada,  then  upon  application  to  the 
court,  supported  by  such  evidence  as  may  satisfy  the 
court,  m  what  place  or  country  such  corporation  is  situ- 
ated,  the  court  may  order  that  an  office  copy  of  the  bill 
may  be   served  on   such  corporation  in  such  place  or 
country,  or  within  such  limits,  and  by  personal  or  other 
service  on  such  officer  of  such  corporation,  as  the  court, 
may  think  fit  to  direct.     Such  order  is  to  limit  a  time  '-«--- 
(depending  on  the  place  of  service)  within  which  such  de^^'''^^ 
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Order  P.  0. 
need  cot  be 
aerred. 


Order  applies  to 
aUBait6. 


EXAMINATION  BEFORE  DEPUTY  MASTEH. 
[order  6th  APRIL,  1857.] 

fendant  is  to  answer  or  demur  to  the  bill,  or  obtain  from 
the  court  further  time  to  make  defence  to  the  bill,  and 
where  such  corporation  has  neglected  to  answer  or 
demur  to  such  bill  within  the  time  limited  by  the  order 
authorising  such  service,  the  plaintiff  may  apply  to  the 
court  ex  paite  for  an  order  to  take  the  bill  pto  confem 
against  such  corporation,  and  the  court  being  satisfied 
of  the  due  service  of  the  said  bill  according  to  the  exi- 
gency of  such  order,  and  that  no  answer  has  been  filed 
for  such  corporation,  may,  if  it  think  fit,  order  the  same 
accordingly. 

3.  Such  order  to  take  the  bill  pro  confesso  does  not 
require  to  be  served,  and  all  further  proceedings  may  be 
ex  parte  a,ga.inat  such  defendant  unless  the  court  order 
otherwise. 

4.  This  order  is^to  apply  as  well  to  all  suits  and  mat- 
ters now  depending  in  this  court,  as  to  those  hereafter 
to  be  commenced,  (b) 


(b)  See  notes  to  Order  IX.,  sec.  4,  of  the  Orders  of  1858,  pp.  30  etteq.,  njira. 


iii 


MONDAY,  6th  APRIL,  1857, 

Whereas  it  is  absolutely  necessary  for  the  proper  des- 
patch of  business  in  the  court,  that  the  change  herein- 
after provided  be  made  in  the  practice  as  regards  the 
examination  of  witnesses  and  parties ;  it  is  therefore 
ordered  that  all  examinations,  out  of  examination  term, 
of  parties  or  witnesses,  whether  in  a  suit  or  in  any  mat- 
Partie.  and  ter  or  othcrwisc,  be  taken  until  further  order  before  a 
"tSSteforJ  ^^P'^v-master,  or  before  a  special  examiner  appointed 
for  that  purpose,  unless  the  court  or  a  judge  thereof  in 


of  term  beforw 
master 


EXAMINATION   OP  WITNESSES. 

[oEDKBg   I.  AND   11.,   28ed  D«C«MBBE,    1867.] 

Chambers  Shall  otherwise  order  upon  application  to  be 
made  for  that  purpose,  which  may  be  ex  parte,  but  must 
be  supported  bj  affidavits  setting  forth  the  special 
groutida  on  which  it  is  made,  (c) 


(c)  See  note  to  Order  of  the  17th  of  September,  1856,  ,apra. 
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alSeic:  &Tgh1r faS'fe^^^^^^  «t«*«  of  which  was  that 

has  refused  to  Bircct  the  SamWion  of  w;t„    ''"^f  l»  ^"^  ^®«°  "^'^P^''^'  *»»«  "O"' 

the  parties,  notwithstandrng  thtorde^LdTheTi°*'^^?r^^^  *«  "^^ 

1856.    (Phelan  v.  Phelan,  6  GranrS  )  ""  °^  ^^^  ^^*^  °^  September, 


WEDNESDAY,  23rd  DECEMBER,  1857. 
I.  O^he  judges  of  the  Court  of  Chancery,  in  pursuance 
and  in  execution  of  all  the  pr .  rs  enabling  them  in  that 
behalf,  do  hereby  order  and  direct  that  the  rules,  orders, 
and  directions  hereinafter  set  forth,  shall  henceforth  be, 
and  for  all  purposes  b.  deemed  and  taken  to  be  General 
Orders  and  llules  of  the  Court  of  Chancery,  viz. : 

II.  The  orders  numbe-ed  XXIII.  and  XXV.  of  the 
Orders  promulgated  on  the  3rd  day  of  June,  1863,  are 
hereby  abrogated  and  discharged. 

EXAMINATION  OP  WITNESSES,  [d) 

The  plaintiff  is  to  select  the  place  at  which  the  wit- 
nesses in  the  cause  are  to  be  examined,  which  may  be-'-'Kt^ 

anv  onfi  nftlio  «lo«««  „*„!-•   I.    .„        •         .  .     .''  neiwestobe 


any  one  of  the  places  at  which  examinations  ire  held  as^^"^'^^' 


thn 
the 


hereinafter  provided.  The  place  selected  is  to  be  desig-  "uTK^^DSnt. 
nated  in  the  margin  of  the  bill  of  complaint;  and  the 
witnesses  of  all  parties  are  to  be  exa  Ined  at  the  place 
80  designated  before  one  of  the  jud^^es  of  this  court 
unless  otherwise  ordered. 


(rf)  See  notes  to  Order  XX.  of  the  Orders  of  IBM  nn  qb  ii/i       j     . 
XL.,  seo.  7,  pp.  180-182,  supra.  '  ^P'  ^^""*'  ^""^  "o'^s  to  Order 
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EXAMINATION  OF  WITNESSES. 

[OEDBE  11.  23bD  DKOBMBBB,  1857,  BEO.  I.  AND  11.1 


♦!,«  «!!2  ^'*"''«'"fj«  ^'\^  e»^en  evidence  at  law  in  an  action  between  8ub8tp.«t:r.ilv 
riw^!^"-        '^.V*'"^".  "*  "'ll^'^y  '^'^  afterwards  committed  to  the  penitentiary  and 

to  bo  read  from  the  judge's  notes.     (Switzer  v.  Boulton,  2  Grant,  693.)        ""'-P""* 

»i,^AV''"*5*t'*"''  "f^L ^^''^  ^y  *'>«  plaintiflFfor  examination  and  hearinjr  under 
the  Orders  of  January  1863,  and  the  plaintiflF  is  not  prepared  when  the  case  is  per! 
emptonly  called  on,  the  defendant  may  either  have  the  cause  struck  out  with  cosL 
of  the  day,  as  m  the  above  case,  or  he  may  have  the  plaintiflF 's  bill  dismLred  o?,t  S 
court  with  costs.    (See  sec.  8,  of  Order  III.,  of  these  Orders  fn/ra!)  ^""'^''"^  "'^^  "^ 

Where  the  examination  of  a  witness  is  closed  and  it  is  necessary  that  ho  should 
produce  certain  bocks,  &c.,  at  the  hearing,  the  court  may  require  him  to  do  so  by  a 
subpoena  duces  tecum.    (Vorley  v.  Jerram,  5  U.  C.  L.  J.  71)  ^ 

Examinations  de  bene  «««. -Examinations  of  this  kind  are  allowed  where  an  imnor- 
tant  witness  is  about  to  go  out  of  the  jurisdiction :  rM'Intosh  v  O  W  R  r«  i  ct 
328  ;  Botts  V.  Verelst.  2  W.  454  ;  b'ut  see  E.  I  civ  NaLhl-Bunb.-  3200-or?h:ro 

l\  vT 9flrr"^^''''''^''*'°.?f  ^'*'™°^'^  ''S^'  (say  70yearsormore;)  (Rowey  _ 
13  Ves.  261  ;)  or  dangerous  illness ;  (Bellamy  v.  Jones.  8  Ves.  81 ;)  or  where  he  is  th« 

only  wi  ness  to  an  important  fact ;  (Shelley  v. ,  13  Ves  56  •  Brvdcea  v  Ha/i 

1  Cox.  423 ;  Shirley  v.  Earl  Ferrers,'  3  P.  W.  77  ;  Pearson  v  Ward.  2%1cT  648  )  and 
r„  E,f  "^'"""'^^y  ^-  5-  f  Oxford,  4  Bro.  C.  C.  157;  where  two  pe;8ons  were 
?:!,r'r:er=:'l/Vf:"32T'  *'^^  '^^-^  *'^  ^-^^  °°«^  -^«  k^newmltS 

Where  the  ground  of  the  application  is  that  the  person  is  the  only  one  who  knows 
the  fact,  the  affidavit  should  state  the  particular  points  to  which  the  proposld 
evidence  18  o  apply,  and  that  the  proposed  witness  is  the  only  person  who  knows  £e 
foots  and  also  the  grounds  for  believing  that  he  is  the  only  Jnl     (Rower  13 

Ves.  261 ;  Hope  v.  Hope,  3  Beav.  317  ;  Pearson  v.  Ward,  2  Dick.  6487  1  Cox,  177.) 

The  order  will  be  granted  at  the  instance  of  the  plaintiflF  in  a  uronep  ^ahp  immo 
diately  after  bill  filed  ;  (Dew  v.  Clarke,  1  8.  &.  S.  10^8  ;)  but  not  K  tKs  ai^of  a 
defendant  till  he  has  answered.    (Williams  v.  Williamp  1  Dick.  92.)        °''"''"'®  °'  * 

Where  the  ground  of  the  application  is  that  the  witn.^s  is  dangerously  ill  or  above 
70  years  of  age,  the  order  will  be  granted  ex  parte,  in  other  cases  notice  of  motion 

nt^'V^'^'Bel^^^^^^^^^^  "•  '^"^«'  '"^^"'-  ^'^'"^^  ^-  «---'  «  ^Id'S?: 
In  this  province  the  order  will  be  granted  where  the  practice  requires  it  thoueh 

th.^t:j",j;nrt^nx\i^^^ 

Seo.  2.— Any  party  to  the  suit  may  apply  to  the  court 
upon  notice  to  all  parties,  to  change  the  venue,  and 
thereupon  the  court  is  to  make  such  order  as  to  the 


/ 
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EXAMINATION  OP  WITNESSES. 

[ORDEE  II.  23ED  DBCBMBEH.  [857.  SKO.  in.,  j,.,  AND  V.] 
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taking  of  the  evidence  in  the  cause  as  the  circumstances  ^—na  p,«^ 
of  tiie  case  may  require;  and  such  order  is  to  be  upon^--ina 
such  terms  and  conditions,  as  to  costs  or  otherwise,  as  the""'" 
court  may  thmk  right  to  impose. 

Sec.  3.-Witnesses  resident  out  of  the  jurisdiction 
may  be  examined,  as  heretofore,  upon  commission,  (e) 


oulttjafcuX^^^  ^-  the  examination  of  witne.es 

purpose.     His  application  mu^b^e   SpporS'^v  In  affi? *T  ^^^  T  '"^''  ^"^  '^^^ 
the  names  and  addresses  of  tiie  rtSr^ronr^Tf   k"""'*  ""'•'"'^ '^  ««*«"* 

material  and  necessary,  and  that  thev  Z  T^^  A  *°  ^^  examined,  that  they  are 
the  application  is  tonlfTaMluZ  Z  Sos^'ofX;'  7fT  ^-*^»"«i  ^^^^t 
elects  to  join  in  the  commission  ho  is  at  1  beVtv  to  1  J  ^"  *?  *^^,  opposite  party 
mission  having  been  obtained,  the  ^arty  fppMn^  for  th.  .  *^'  •'^''•/"''  *^«  ««™- 
the  other  two  days'  notice  in  writinVcallinff  UDon^Jr^  !.  commission  should  give  to 
party  is  entitled  to  name  four  coinmiSfrs^;"^"  °'?'  commissioners.  Each 
the  names  are  struck  before  thrreSar  *The  Zrrl  """V^  *^'  appoin.a^ent 
ogree  among  themselves  upon  two  pfrsons  to  I.tJ^-  "?"*"y'  *«  «'*^«  «*Pe°se, 
missioners'  names  are  strSck  or  affrp7r„nl  2  '  «°™™»8sioners.  When  the  com- 
which  is  prepared  by  the  registra?     WheS  .  ^^7  '^'^e.  i'^f  ^ted  in  the  commission, 

commission  are  net  to  be  extended  where  the  I  loT  *    ?'°"'  ^"^  ^«  *'''^«"  ""<1"  » 

lutX^SeT"^^^^^^^^  exammed  by  means  of  written 

Order  LIII.  of  the  Orders  of  May.  1850  beine  £ld  n  A  f  '  ''^°?  'f  ^^"^  '^""^  »« 
sions.    (Anon,,  2  Grant  122.)  '       ^     ^  """^  ^'^  "P^'^^  *«  ^^^^eign  commis- 

Seo.  4.— The  following  terms  are  fixed  for  the  exami- 
nation  of  witnesses  at  the  undermentioned  places,  viz. :  (f) 


freSnUltSL^Vs'uU  rrnvSi:!^^^^  '^*^l«  ^-^^^  --  -^j«<'t  *« 

ranged  to  adopt  the  practice  foHowedbvJhePo^r"*,'  *'°'^.  *5'  -""l^Ses  have  now  ar- 
circuits  in  the  spring  aniforTnd  hereafter  f^".  ""I  ''"n^"'  '"^  '*"'^"Si«g  their 
previous  to  the  spring  and Til  circuitrrrTnnf^f-  i"*"^  promulgate  an  order 
and  when  examinations  and  J^eSSkre^^trilf  'Sf  ^tu''  '^"^  ^^"^  ^'^^^^  ^^«" 
dmdedinto  ..theHome,"  '^TZILn^  aL'?ut\slt " SliS""  '^^^ 

Sec.  5.~No  rules  to  produce  witnesses  or  pass  publi- 
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!*;iL,jrtJ. ; 


EXAMINATION  OP  WITNESSES. 

[OEDKR   II.    28kd    DECKMBIR,    1867,    filC.    V.] 


duJ"wuneJLT  cation  aro  to  bo  taken  out.  When  issue  has  been  joined 
tionWic*  in  a  cause  three  weeks  before  the  commencement  of  tfiA 
proTidea  herein,  "©xt  onsumg  examination  term,  at  the  place  where  the 
venue  has  been  laid,  publication  is  to  pass  at  the  close  of 
such  term ;  and  when  issue  has  been  joined  less  than 
three  weeks  before  the  commencement  of  the  nexf  onsu- 
ing  examination  term,  at  the  place  where  the  venue  has 
been  laid,  publication  is  to  pass  at  the  close  of  the  follow- 
ing term,  (g) 


rJ^Ul     "Pjicalion  be  filed  m  time  to  allow  a  cause  to  be  set  down  for  examina- 

Jw„fS\"'^*^*if'"'>"*u^*  ''  °°*««*  ^°^°'  publication  does  not  pass  tS  fhe 
close  of  the  term  following  the  jne  for  which  it  might  have  been  set  dowS. 

rlo««  nf  7vfJ!«  ''•"""f*  has  been  set  down  for  examination,  publication  passes  at  the 
?t  .ll!i  «     ",w^,  T'  ^^T§^  '"'""  ^"^^  »'««"  J°'°«d  '«««  than  three  weeks  beforS 
It  commences ;  (Walla(ie  v.  McKay,  Grant's  Cham.  67  ;)  and  see  sec.  10  of  this  Order 
which  provides  that  "the  witnesses  of  a«  parties  are  to  be  examined  dTrinR  the 
term  for  which  the  cause  has  been  set  down."  "ur^g  me 

«.S  ^♦°'^''*  ^S'  however,  in  a  proper  case,  grant  an  order  enlarging  the  time  for 
Fa«it  ^Ir '  Ir  "'.^^  "■  ^'"'''i^'  ^  *^'^^-  85  5  ^«»"««  ^-  Abram,  3  Mad.  103  Tn  the 
init vf r  P'lJ''*'-^'"'  '"''  '"''''■g"''  ««^«'"*1  ^'""^s;)  or  in  special  cases  will  open 
publication  after  i  has  passed.  Applications  to  open  publica  ion  are,  however  C 
encouraged ;  (Mallock  v.  Pinhey,  Grant's  Cham.  105  ;  8  U.  C.  L  J.  190  -T  and  »n 
rp««nl?i''°??-     *^®  proposed  evidence  could  have  been  obtained  in  due  course,  with 

inf  !^f  ?  ^i'^*"?^.'  '^^Y'^'  ^•S^'^^^'  2  Grant  218;)  and  suits  for  alimony  are 
not  excepted  from  this  rule.     (McKay  v.  McKay,  6  Grant,  279.)  ^ 

«vM«nrnf*«5"i?'^  !f  ''P^"  publication  at  the  instance  of  a  defendant  to  obtain 
fendaS;  nn  Z  ^  ^^i  conversation  between  a  person  named  in  the  bill  and  a  co-de- 
Derson  bv  the  hifrrl  ^''^  *v'  ^"'°"°°  °^  the  defendant  having  been  called  to  the 
personby  thebill  It  was  negligence  not  to  have  made  enquiries  of  such  person  • 

J.  Pinhey?  supraT^  *^''^'''"'  '^  ''*  '°  ^"""^^  "*'*  ^^  conclusive.     (Mallbck 

urn'S^^Kr'^!)  *^^''!  ^*«  h^en  no  negligence  on  the  part  of  the  applicant,  and  it 
Snn  Sn  K  """^""T*  *"  J"'*'?*'  publication  will  be  opened,  and  if  necessary  a  commis- 
hlL  n      l^^Vu   *°  f^a"»n«  witnesses  out  of  the  jurisdiction.     (Blain  v.  Terry- 
JS  ?TJ  '  ^^T'  l^V     ^^«  *^™«  °»  ^hich  the  'application  was  granted,  we7e 
payment  of  the  costs  of  the  application,  and  of  a  counsel  attending  the  examination 

examinaS'''\/iS  r^^^^'  *"*^  °^''°  °^^''''  **''°'^  insuring  due  diligence  in  the 

«„!!?®^f  publication  had  closed,  and  nothing  had  been  done  by  either  party  for  six 
years,  ,t  was  open^  on  the  application  of  the  plaintiff.  (Chambers  v.  Chambers,  4 
iTo"^  ;  '  ii:^  ^^"^  ^^®  defendant  had  examined  his  witnesses,  but  the  plaintiff 
had  not,  and,  there  was  a  short  delay  on  his  part  on  account  of  poverty,  the  court 
STt  15?")         ''''*'°°  ^^  *^®  plaintiflF  to  open  publication.     (Taylor  v.  Shoff,  3 
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been  joined 
nent  of  the 
0  where  the 
the  close  of 
3  less  than 
nexf  onsu- 
5  venue  has 
the  follow- 


for  examina- 
pass  till  the 
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103 ;  in  the 
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liowever,  not 
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247 


-^^ne'^i^^^^  what  had  become  of  a  deed 

secondary  evidence  of  its  contents  loav!  1„!^*°*'  ,^«"  precluded  from  giving 
prove  where  the  deed  was  after  ♦?!  .„  ^^f  .8'^®°  *<>  <'*l»>bit  an  interrogatory  to 
?.  Bank  U.  C,  1  Grant!  666  )  "'"''  ^"^  ^''°  ">'  ^«^°  ^^^  hearing.  ^Covert 

other  Ptie7marex3nTanaJgfunTe8s  "th^^rl?  "'^  •'*  *°  T?  P^^ication.  the 

betj^dTiSttTc:"  ^Wg^^rttiHor/ii^^  ?/r^-  <^«^-<^-t3 .«. 

e  ,  1  W.  K.^109.    The  application  mu.t  be  made  ii  chambers.* 
jjt  ^T/"^   T  *^'  ^^*''  *^"  ^««"«  i^i°e^>  the  case  Any  party  hav. 

may  be  set  down  for  the  examini  I'nn  nf  ^u  i.  '""^  ^."'''««««  to 

no-fTT  *«  *i.  ,      examma.ion  ot  witnesses  by  any  "amine  may  set 

party  to  the  cause  who  has  witnesses  to  examine.  ^'^SJ!" 

down'J'tV^^"  ^""''^^^^  ^''™  *^  have  a  cause  set, 
own  for  the  exammation  of  witnesses  is  to  enter  it  ior'^JT.'^.  the 
t  purpose  with  the  registrar,  or  dcputy-registrar,  a  P^^STr^^ 
he  place  where  the  venue  has  been  laid  at  leasf  four Ln 
days  before  the  commencement  of  the  next  ensu  n^ 
exammation  term,  (i)  ensuing 


jai?;:  ms!'^]s^:i^'  *^«  Orders  of  Court,  promu";;:;:^^7;;:i^;;:^ 

o/Z'JthS ^h^tl^rn*  w^^^^^^^^^  'if^^  -  to  be  had  in  any  town 

the  duty  of  the  party  set/ng  down  the  mn^??^'  ""  ^^^  '*"^«  "'^  fil«d,  it  shall  I? 
registrar  or  depi^ty-registS  S V t  trJ'^'r'^  examination,  to  deliver  to  the 
fore  the  day  fixed  for  fuch  exriTurtioT  ^JlltJ"^'  ^''■'■^''^^  *  «"ffi°'«°t  «me  be! 
registrar  or  deputy-registrai^at  the  nlac;  £f^^^^^  requiring  him  to  transmit  to  the 
be  had,  the  pleadings  in  the  cause^  anS  nf  .^  ««eh  examination  of  witnesses  is  to 
ficient  sum  to  cover  the  6x060^0/ tran.ml?*  '*°!f  ^''"^  ^"^  *^«P°«it  ^^th  him  a  suf- 
an  thereupon  it  shall  be  tffduty  of  suTief;??^  '''^T'^'itting  such  pleadings, 
to  transmit  the  pleadings  accordingly''        »-«g^«trar  or  deputy-registrar  forthwith 

-TheZn!  ^iiZ  '^i'  P'^0"'Jed  a^  foMoWa: 
going  orde^irfotVwVpSuIr^""^^^*''^"  ^^^  netting  down  causes  under  the  fore- 

par?t  itrJ^ir^^'*'''  ''  deputy-registrar  is  to  pre- 

&*<'  ^      IZt  n         •  !  f  '^"'''  ^"*''°^  ^^^  examination,  and 
ta^en  „p«oora.each  cause  18  to  ba  set  down  in  such  list  in  the  order  in 


f, 
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EXAMINATION  OP  WITNESSES, 
[onoin  II.  23bd  dkokhher,  1867,    bko.  ix.  and  x.] 


jn^to  the  rogii-^ijicji  j^  has  beeD  entered  with  the  registrar,  and  causes 
are  to  be  called  on  according  to  the  registrar's  list. 


Notice  that  ilio 
CAUfip  hftfi  boon 
aot  down  tor 
examination  to 
bo  gorv«(l  upon 
all  parties ;  but 
no  appointment 
to  be  taken  out 
or  llatfi  of  wit- 
ncBseg  to  bo  fur- 
nisbed. 


Sec.  9.-  -Notice  that  the  cause  has  been  set  down  for 
thp  examination  of  witnesses  is  to  be  served  by  the  party 
sotting  the  same  down  upon  all  parties  at  least  fourteen 
days  before  the  commencement  of  the  examination  term 
during  which  such  evidence  is  to  be  taken,  which  notice 
may  be  in  the  form  sot  forth  in  schedule  A.  to  these 
orders  annexed,  but  no  appointment  is  to  be  taken  out, 
and  no  list  of  witnesses  furnished. 


Thewitnegiedof     Sec.   10. — The  witncsscs  of  all  parties  are  to  be 

be  examined  at  examined  duHug  the  term  for  which  the  cause  has  been 

^  appointed  unless  set  down,  unloss  the  court  shall  have  seen  fit,  upon  a 

the  examination  .  ...  ,  *      r 

haa  been  post-    provious  application,  to  postpono  such  examination ;  or 

poned,  or  further  ^  i         .     i        ,     »  ,  ,  .  ■.  . 

time  allowed,  uulcss  the  judge  bofore  whom  the  evidence  is  to  be  taken 
shall  see  fit  to  postpone  such  examination,  or  to  allow 
time  for  the  production  of  further  evidence  ;  and  when 
such  examination  is  postponed  in  the  manner  aforesaid, 
or  when  time  is  allowed  for  the  production  of  further 
evidence,  the  order  is  to  be  upon  such  terms,  as  to  costs 
or  otherwise,  as  the  court,  or  a  judge,  may  think  it  right 
to  impose,  {h) 


(h)  See  Orders  promulgated  on  28th  April,  1862,  vliioh  provide  for  the  examina- 
tion of  parties  to  suits  without  order : — 

"EXAMINATION  OF  PARTIES  TO  SUITS. 

Any  party  defendant  may  be  examined  as  a  witness  without  order,  on  behalf  cither 
of  the  plaintiff  or  of  a  co-defendant.  And  any  party  plaintiff  may  be  examiued  as  a 
witness  without  order,  by  a  co-plaintiff,  6r  by  a  defendant,  in  cases  where  under  the 
present  practice  such  examination  may  be  had  upon  the  common  order  being  ob- 
tained for  that  purpose." 

The  attendance  of  witnesses  can  be  compelled  by  subpoena.  If  a  witness  is  resident 
in  Lower  Canada,  an  application  may  be  made  ex  parte  to  a  judge  in  chambers  for  on 
order  that  a  subpoena  may  issue  commanding  such  person  to  attend.  The  applica- 
tion must  be  supported  by  an  affidavit  which  must  negative  the  fact  that  any  action 
is  pending  for  tho  same  cause  of  action  in  Lower  Canada.    It  must  state  the  name 


the  examina  • 


r«.n«.,      oo     ''^^**'^^'r^0'^  or  WITNESSES.  OAQ 

: ?»;.Jirrd  ^trrJVi^„t'ta^"„f-- C-^  r^— c.  that  h.  I. 

subpoeoa.  A  copy  of  the  order  should  tfe7Z  oS^th"!^'';  '^'  "«'"*•••'  ""«-  «»• 
poena  and  the  originals  produced  to  him  The  n"--  ^'  ''"  "  '"'"  "  *''*  ""»*" 
.nrea  to  the  court  by  Con^  Stat.,  of  CnLa  ch  LXXIX  f  "'°f  «  °^  !i  '"^P""  " 
891.  The  witness  may  be  punished  3  Aul  i^XXIX.,  sees.  4.  6,  6  &  7,  pp.  890, 
But  his  expenses  must  be  pay  ir  tendLd  ^»  *^'"'°a  *"i?*  "abpoena.  see  sec.  8 
cb  66.  does  not  authorise  parties  bern^r^n^l.^^  "'"•  ?:  ^*'«  "'**"'«  ^*  *  16  Vlfl., 
(Fuller  V.  Richmond,  2  GrJnt,  5S9  )  ^  """^'''  "  witnesses  on  their  own  behalf. 

geJe"ri^t^terstrd.fs2^^^  -  *«  *  Pr«?«l-  fact  after  th. 

abuse,  on  the  ground  that  such  witnL«i,r^  ,' '"^ ''^•'*'<'''°"W«  "^^  open  to 
evidence  has  been  given  by  the'otlers  '  h  th«  n.n"  ,?P°'»"°'ty  "^  aeeing^hat 
having  the  previous  evidence  taken  out  of  tl  ^f  *'  ^/'^^  ""  opportunity  of 
(Peterborough  v.  Conger,  Grant's  Cham  37  )      *  P''''°°'  "^  *^«  P'«PO'«d  witiiaa. 

Sec.  ll.-Where  differences  arise  as  to  the  conduct  of '"»•  J«««^  b.ib» 
he  examination,  the  judge  before  whom  the  evidence  is--^-"-SJ,*. 
being  taken,  IS  to  prescribe  the  order  in  which  the  se vera  «  ^'"SSI 
parties  are  to  adduce  their  witnesses,  or  to  give  such        ""• 
directions  as  to  the  general  conduct  of  the  examination 
as  the  circumstances  of  the  case  may  require;  and  the 
evidence  of  any  person  who  declines  to  produce  his  wit- 

unless  the  judge  shall  order  otherwise. 

Sec.  12.— Any  witness  may  be  recalled  for  further  ^«'"«»«  »v 
examination,  as  in  trials  at  nisi  prius,  without  any  order -^'S?«- 
of  the  court  having  been  obtained  for  that  purpose  -'^"'^'' 

Sec.  13.— Articles  are  not  to  be  filed  in  future  for  the 
purpose  of  discrediting  a  witness :  but  witnesses  may  beS'eSISi^H.? 
called  for  that  purpose,  without  the  leave  of  the  court  i^ta'SS? 
and  they  are  to  be  examined  at  the  time  and  place  fixed''*"'* 
for  the  examination  of  the  other  witnesses  in  the  cause, 
unless  the  judge  before  whom  the  evidence  is  being  taken 
snail  otherwise  order. 

fu  fi^t*""'^'^'''']'''"'  ^''  *^  ^^  *^^'^  ^""^  expressed  Di.^ii6a.  to  b. 

the  first  nflrsnn  nf+V,«  ,1 i     /.\  '^  InflrMt^vSL-"* 


in  the  first  person  of  the  deponent,  (i) 


\a  first  person. 


(0  top^SUt..  3  *  4  W».'4,  ^.  XCIV.. ..«.  27.  .nd  lOTtt  Ord.,  of  tUj,  1M6,  B-g. 


!l! 


■  If  . 

I 


260  EXAMINATION  OF  WITNESSES. — HEARINGS. 

[ORDRR  II.,  810.  XT.  AND  XVI.,  AND  OBDIK  III.  Off  28bD  DIOBMBBB,  1867,  SIO.  X-V.1 

Ordera.  The  witness  must  Bign  the  depositions,  and  it  has  been  held  that  Hf  the 
■witness  omits  to  sijrn.  and  afterwards  dies,  the  depositionn  cannot  be  used.  /Cone, 
land  T.  Stanton,  1  P.  W.  414.)  ^     ^ 

S"llU-"t?^o*''u^  Sec.  15.— Any  person  ia  to  be  at  liberty  to  make  uao 
iny"*X'iw'".d'o*'  *he  depositions  of  any  witness  adduced  by  any  other 
othe"r  pwty?     pa^ty  to  the  suit,  subject,  however,  to  such  terms,  if  any, 

as  to  the  costs  of  taking  such  evidence,  as  the  court  may 

think  it  right  to  impose,  {k) 


(A)  See  Order  promulgated  on  the  28th  April,  1862,  as  follows  :— 

•«  READING  DEPOSITIONS  IN  OTHER  CAUSES. 

Any  party  shall  be  entitled  in  future  upon  notice  without  o'-der  to  use  depositions 
taken  in  another  suit  in  cases  where  under  the  present  practice  he  is  entitled  to  use 
such  depositions  upon  obtaiuiog  the  common  order  for  ttiat  purpose." 

S?'.*p';Zc";n     Sec.^  16.— The  court,  if  it  see  fit,  may  require  the  pro. 

ofwitnewcAo.  Juction  and  oral  examination  before  itself  of  any  witness 
or  p^^rty  in  any  cause,  matter,  or  proceeding,  and  is  to 
direct  the  costs  of  and  attending  the  production  and  exami- 
nation of  such  witness  or  party  to  be  paid  by  such  of  the 
parties  to  the  suit,  or  in  such  manner  as  it  may  think  fit. 

SETTING  DOWN  THE  CAUSE—HEARING,  &o. 
III. — (/)— [Abrogated    and  discharged  by  order  of 
court  dated  the  ^8th  day  of  April,  1862J 

Sec.  2. — (I) — [Abrogated  and  discharged  by  order  of 
court  dated  the  28th  day  of  April,  1862.] 

Se9.  3. — (l) — [Abrogated  and  discharged  by  order  of 
court  dated  the  28th  of  April,  1862.] 

jugirtrw  to  pre-     Sec.  4.— (?)—[ Abrogated  and  discharged  by  order  of 
court  dated  the  28th  day  of  April,  1862.] 

Sec.  5.—{l) — [Abrogated  and  discharged  by  order  of 
£l~.emr'°*  court  dated  the  28th  day  of  April,  1862.] 


Oaases  to  bo 
beard  daring 
term  only. 


Hearing  term. 


CaaMR  to  be 
enteivd  with  the 
Begiatrar. 


pare  a  Ii8t,acoonl- 
iDK  to  «  h<ch 
eauseii  to  be 
called  on. 


(l)  Sections  1.  2.  3,  4,  5,  of  this  Order  are  abrogated  and  discharged  by  the  Orders 
of  court  promulgated  on  the  28th  day  of  AprU,  1862.   Thele  Ordera  are  as  follow  :— 


87,  sio.  x-v.] 

lid  that  \r  the 
its«d.     (Cope- 

0  make  uso 

r  any  other 

ms,  if  any, 

court  may 


9  depositions 
ititled  to  use 


HBARTNaS. 
[OBDIB  in.,  28bd  DIOIMBIB,  1867,  >io.  i-v.) 

>' JNDAY,  28x0  APRIL,  1862.-SITTINGS  OP  COURT. 
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The  judges  of  the  court  will  sit  separately  and  by  alternate  weeks,  as  follow.  • 
reS:.^i"nX'J'UlU"er'^^^^^^^^^^^    ''"'  '^^  ^^«  ^"P'^'<^'»  °f  «^"  business  other  than 
The  business  before  such  judge  will  bo  taken  as  follows : 
Monday — Motions. 

Thursday,     )  . 

Friday,  [--Hearings  of  causes:  demurrers    rezoonttn.  ^„.-      ^^. 

Saturday,     j  i»earing  term.)  '"""""«"'  Ce«epting  duruig  the  re- 


"tm 


re  the  pro. 
ny  witness 
and  is  to 
.nd  exami- 
uch  of  the 
'  think  fit. 

ko. 
order  of 


SETTINO  DOWN  CAUSES. 
The  party  who  desires  to  have  a  cause  set  Hn»n  ♦„  k    i.      ^  . 
jeg..r^for  that  purpose,  at  least  Ure^^d^X^^^d^'^^rw^^th^e"^^^^^^ 


LISTS  TO  BE  PREPARED  BY  THE  REGISTRAR 

down  jn  the  order  in  which  it  has  been  entered  wUhthfp  ^•'"'*  "*""  '«  *«  ^eSet 
be  called  on  and  heard-aocording  to  the  Estrada  Us  Lf'^'T"'"  ^''"««''  «''•«  ^^ 
wise.  *      '"*  registrar  s  list,  unless  the  court  order  other- 


'.■f 


he  Orders 
follow  :— 


NOTICE  OP  HEARING. 

Notice  of  hearinff  must  be  eervefl  h,,  ♦»,««..  . 

proper  p«rUe..  for!  proper  Say  flungVihin'S^'l'f  1'^.^'  ^*"''«'  "?«»  »» 

.8t  the  same  is  set  down  is  to  sit,  and  sucTZiJhtnZ         **!!  J"^8«  '»  "hose 

twelve  days  before  the  day  for  which  such  not"ce?8g?ve^'      """"^  ""*  '*•«  ">»«» 

see  al     Orders  promulgated  on  the  9th  day  of  May.  1862.  as  to  «.  Hearings"  : 

each%S  ;U;  ^aZrbe  C^^rl^l^l^r'  ^^V^^"  '^  ^-'"^  ^or 
a  cause  for  hearing  is  io  notify  the  Kistrl  nf  *?  P!""P°'*  ^^^  P'^'-^^  «etting  down 
notice  of  the  hearing  of  such  LsenotTsltJ/  ^'^^  1"^  *■»»•  which  he  has  giv'S 
such  notice  is  given  »  ®  °°'  ^*''  '^''°  ««^e°  days  before  the  day  for  wS 

And  the  second  order  of  the  Orders  nf  ♦»,«  in*i.  j 
lates  the  present  practice  ^^to^^He^^^^^^^  1863.  which  regu- 

after  the  examinatiou  of  witnesses.    The  0,derL  L  JoU;;^  T^  ^"^^  immediatllj 


=:% 


#fe 


252  HEARIN,3S. 

[OBSXQ  m.,  28bd  dkoembbe,  1857,  sbo.  vi.  vii.  amd  vin.] 

"HEARINGS.  ^ 

K.  CftQaes  are  to  be  heard  at  the  same  time  that  the  witnegaes  are  examined  anon 
,?!„  kI'!  I  *'\  r  """•"''Von-.  No  evidence  to  be  used  on  the  hearing  of  a  eanse 
IS  to  be  taken  before  any  eiaminer  or  officer  of  the  court,  unless  by  the  order  firat 
had  of  the  court  or  a  judge  thereof,  upon  special  grounds  adduced  for  that  purpose." 

i,-!^*""®  **-?l*'°*'^  after  replication,  set  the  cause  down  for  hearing,  (without 
having  set  it  down  for  examination,)  and  on  the  cause  coming  on,  declined  to  S 

!itt  "?*^  ^'t*?,  "f*  ^°^°  ^°  ^^"  ""^  *°«'^'''  ^^^  coart  ordered  it  to  be  atrook  out 
of  the  I. St.     (Killaly  v.  Graham,  2  Grant,  281.)  '  ' 

Where  an  objection  exists  to  the  setting  down  a  cause,  the  opposite  party  must 
take  the  objection  before  the  cause  comes  on  for  hearing,  or  he  will  be  deemed  to  have 
waived  It,  unless  he  could  not  with  reasonable  diligence  have  taken  it  earlier.   (Ibid. 

mnYf'^KlV  ^'^J'"®  '?  proconfesso  against  one  defendant,  and  others  have  answered,  it 
most  be  heard  against  all  at  the  same  time.     (Fuller  v.  Richmond,  2  Grant,  24.) 

The  court  will  aot,  since  the  Orders  of  10th  January,  1863,  at  the  hearine  of  the 
cause,  allow  evidence  by  affidavit  under  sec.  4  of  Order  XX.  of  the  OrdeS  oVjuni 
1858,  unled^  by  eonsenU  v*u~o  ui  uone, 


If  plidntiff  ne- 
gleotatosetdown 
eatfM  defendant 


SECi  6.— If  the  plaintiff  neglects  to  set  down  the  cause 
to  be  heard  within  one  month  after  publication  has  passed, 
any  defendant  may  cause  the  same  to  be  set  down,  and 
may  serve  notice  of  hearing  on  the  parties  to  the  cause,  {m) 


♦.J^^i^pn-  1^?  *'T.^^'^*o*i*^S''"'®  '^°^"  ^°''  hearin,?  before  publication  has 
passed  (Elhs  v.  King,  4  Mad.  126 ;  Langley  v.  Fisher,  6  Beav.  589;)  nor  before  the 
expiration  of  the  month  mentioned  in  this  section,  and  accordingi;  where  ad Jfen! 

2L«Vrl«?w'l**°7°*^^l^rj^  ,^°^  ^""^  ^'^«^«  ♦*»«  expiratioS  of  the  montMt 
Was  ordered  to  be  struck  out  of  the  list  with  costs,  notwithstanding  that  by  the  dc  ay 
ofiheplamtiflFm  moving,  the  defendant  was  unable  to  set  the  case  down  for  SJ 
ensuing  hearing  term;  (Toronto  v.  McGiU,  Grant's  Cham.  16  ;)  serf  yu^^-esiice  the 
Orders  of  January,  1863;  see  sec.  6  of  Order  II.  of  Orders  of  23  DeoeiSer,  18^^^^^^^^ 

ingdefeuit";*  Sec.  7. — Whero  a  defendant  makes  defanlt  at  the 
«r»to*be*«b8^  hearing  of  a  cause,  the  court  is  to  make  such  decree  m 
■uno^  "  *  it  may  think  fit;  this  decree  is  to  be  absolute  in  the  first 
instance,  without  giving  the  defendant  a  day  to  shew 
cause,  and  such  decree  is  to  have  the  same  force  and 
etfeot  as  if  the  same  had  been  a  decree  nisi  in  the  first 
instance,  and  had  been  afterwards  made  absolute  in 
default  of  cause  shewn  by  the  defendant. 


-If  the  plaintiff  causes  the  bill  to  be  dismissed, 


IM 


[I.] 


amined  upon 
g  of  a  cause 
le  order  first 
at  purpose." 

ng,  (without 
ined  to  treat 
>e  BtcQok  oat 


)  party  must 
emed  to  have 
•lier.   {Ibid.. 

answered,  it 
UQt,  24.) 

aring  of  the 
era  of  June, 


the  cause 
as  passed, 
lown,  and 
cause,  (m) 


tlioation  has 
r  before  the 
ere  a  defen< 
le  month,  it 
)y  the  delay 
lown  for  the 
'e,  since  the 
>er,  1857. 


HEARINGS. 

[OBBKB  m.,   23H1,  MOEMBEE.   1857,   S.C.   tX.  X.,  AKD   Xl!] 
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Z^IT  "PP'^'"*'°"^  ""^''^  i*  ^^  been  set  down  to  be  i^p^aint..  a., 
plaintiff  makes  default,  and  by  reason  thereof  the  bil  is'^"'-^'^^*°'- 

lent  to  a  dismissal  on  the  merits,  unless  the  court  order 
otherwise,  and  may  be  set  up  in  bar  to  another  su  t  for 
the  same  matter,  (w) 


orfi.t?:f  couTe!  '"  dSs^'hlrbilf^'^itr^^^      ^^P/'^^^^'ff  -  -*  -titled  to  an 
Brennan,  4  Grant,  199 ;  Smil?  v^'Cj^H^Sfntbr^cl^V  c".  n.  l?9!r"  " 

Sec.  9.— The  practice  of  excepting  to  bills,  answers  Exceptions  for 
or  other  proceedings  for  scandal  -or  impertinence  isSW^' 
abolished.  But  if  upon  the  hearing  of  any  cause  or 
matter  the  court  is  of  opinion  that  any  pleading,  petition, 
or  affidavit  is  scandalous,  the  court  may  eilh;r  orde; 
such  pleadmg,  petition,  or  affidavit  to  be  taken  off  the 
fi.e,  or  may  direct  the  scandalous  matter  to  be  expunged, 
and  IS  to  give  such  direction  as  to  costs  as  it  may  think 

nr!ffl^;^!!T;^   """"i'^?    *^   ^^^^   ^^^   P^^^^'^g'  petition.  Motion  toe. 

or  affidavit  taken  off  the  file  for  scandal,  or  to  have  theS'pti^SS- 
scandalous  matter  expunged,  may  be  made  at  any  time*' 
before  the  hearing  of  the  cause  or  matter. 

Sec.  ll.-If  upon  the  hearing  of  any  cause  or  matter,  if  court  consider 
he  court  IS  of  opinion  that  any  pleading,  petition,  o^Knn^Srr^ 

affidavit,  IS  of  unnecessary  length,  the  court  may  either -^^-t"i:*c. 

direct  payment  of  a  surp  in  gross  or  in  lieu  of  taxed  costs 
herefor,  or  it  may  direct  the  taxing-officer  to  look  into 

such  pleading,  petition,  or  affidavit,  and  to  distinguish 

what  part  or  parts  thereof  is  or  are  of  unnecessary  length 

ana  to  ascertain  t.fiA  mot:,  r. — „:-^-j  ..  "^       ^.  ' 

-  —  ^-,3v^  v/vuaoiOuua  lo  any  party  bv 

any  unnecessary  matter ;  and  the  court  is  to  make  such 
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254        FORBCfLOSURE  OR  SALE. — PARTIES  IN  MASTER'S  OPPOE. 

[OBDER  6th  tebbuabt,  1868.] 

order  as  it  thinks  just,  for  the  payment,  set-off,  or  other 
allowance  of  such  costs,  by  the  party,  his  solicitor,  or 
counsel.  ** 


HearinK  on  fur- 
ther directiona. 


Sec.  12. — Causes  may  he  set  down  to  be  heard  on 
further  directions  for  any  court  day,  but  notice  thereof 
must  be  served  at  least  seven  days  before  the  day  for 
which  the  cause  has  been  set  down. 


SCHEDULE  A. 

FORM  OP  A  NOTICE  OP  EXAMINATION. 

In  Chancery, 
Plaintiff, 


.Defendant. 


A.  B, 

and 
CD,.. 

To  the  above 

Take  notice  that  this  cause  has  been  set  down  for  the 

examination  of  witnesses  at _—  on  the 

day  of at  which 

time  and  place  the  witnesses  for  all  parties  must  be 
examined. 

E.  F. 

Solicitor  for  the  plaintiff. 

{Or  «?  the  case  may  he.) 


In  foreclomra 
Bulto,  incum- 
brancers not  DOT' 


SATURDAY,  6th  FEBRUARY,  1858. 

PROCEEDINGS  IN  SUITS  FOR  FORECLOSURE  OR  SALE,  (o) 
In  suits  instituted  by  mortgagees  or  judgment  creditors 
for  sale  or  foreclosure,  when  all  incumbrancers  have  not 
been  made  parties,  or  further  enquiries  are  sought,  the 
complainant  is  to  bring  into  the  master's  office  together 
with  the  decree,  a  certificate  from  the  registrar  of  the 
county  wherein  the  lands  lie,  setting  forth  all  the  regis- 
tered incumbrance^   whinh  afffint.  fliA  nmn^r*^  ^n   ♦h'* 


roB. 


ff,  or  other 
lolicitor,  or 


I  heard  on 
ice  thereof 
he  day  for 


POEmOSUBE  0        ._LE.-PARIlBa  ,s  masmb's  OPHOH.       236 
f       BE  6th  fibeuaey,  1858. J 

pleadings  mentioned,        such  other  evidence  as  he  may  «« to  the  m, 
be  advised  ;  and  upon  .us  ex-parte  application  for  IhatP-tK^r 
purpose   the  master  is  to   direct  all  such  persons  as""**" 
appear  to  him  to  have  any  lien,  charge,  or  incumbrance 
upon  the  estate  in  question  to  be  made  parties  to  the 
cause* 


XT     m 


(o)  See  supra,  pp.  129-145. 

When  the  bill  is  filed  by  a  subsequent  incumbrancer  """r^b.^ 
seekmg  relief  against  a  prior  mortgagee,  such  mortgagee  SSJ.n'SU 
must  be  made  a  party  previous  to  the  hearing  of  ?he?'S"'K 
cause.    Butwher.  the  plaintiff  in  any  such  cause  prays  l"""^ 
sale  or  foreclosure,  subject  to  a  prior  mortgag;,  such 
mortgagee  ,s  not  to  be  made  a  party  either  origLuy  or 
in  the  master's  office.  , 

Cw        /r   '?  '"  ""^  "»''"■«  office,  under  the  p'rSK'l* 
pr   .s,ons  of  this  order,  there  must  be  endorsed  a  notice  "'•"""^ 

or  Itl?  '■'"''""°'  ""^  *"""  '^''*'"*''  -^ '» incumbrances,  ^.d ..  „,„.. 
or  to  settle  prionties,  in  any  case  provided  for  by  this -""t-XJ-'-u^ 

n  ",!r^''~  "P?"'"'""""  ">  '"e  effect  set  forth  ' 

.^  ^.  »„  ihis  oraer  annexed,  to  be  served  upon 


I ,:  (ti 


fci. 


Effect  of  parties 
neglecting  to 
attend  belbrb 
master. 


$S6        FOREOLOSURB  OR  SALE.— PARTIES  IN  MASTER'S  OFMOB. 

[ORDBR  6th  FKBBUAEY,  1858.] 

all  persons  made  parties  before  the  hearing,  whether  the 
bill  has  been  taken  pro  oonfesso  against  such  persons 
or  not. 

When  any  person  who  has  been  duly  served  with  an 
office  copy  of  the  decree,  or  with  an  appointment  under 
the  provisions  of  this  order,  neglects  to  attend  at  the 
time  appointed,  the  master  is  to  treat  such  non-attend- 
ance  as  a  disclaimer  by  tho  party  so  making  default- 
and  the  claim  of  such  party  is  to  be  thereby  foreclosed' 
unless  the  court  order  otherwise,  upon  application  duly 
made  for  that  purpose. 

LTe'/of  pertns  ^^^  master's  report  in  the  eases  specified  in  this  order 
SfoVra^d*"  «^"st  state  the  names  of  all  persons  who  have  been  made 
prioriuet'ic.  parties  in  his  office,  and  of  those  who  have  been  served 
with  the  appointment  hereinbefore  provided.  The  names 
of  such  as  have  made  default,  having  been  duly  served 
must  then  be  stated ;  and  then  the  report  must  go  on  to 
settle  the  priorities,  &c.,  of  such  as  have  attended,  and 
these  latter  are  to  be  certified  as  the  only  incumbrancers 
upon  the  estate. 


Where  a  mortgagee  has  proceeded  at  law  upon  his 


Mortgagee  pro- 
ceeding at  law  o"©"""  """  j/iv/vjocuou  ub  law  upon  bis 

?nlX"''    ''^""*y'  he  shall  not  be  entitled  to  his  costs  ih  Equity 

unless  the  court,  under  the  circumstances,  shall  see  fit  to 


order  otherwise. 


Fees  to  deputy 
registrar. 


MASTER'S  AND  DEPUTY  REGISTRARS. 
The  masters  and  deputy-registrars  appointed  by  this 
court,  shall,  in  addition  to  tho  fees  already  payable  to 
them,  be  entitled  to  receive  upon  the  setting  down  of 
causes  for  the  examination  of  witnesses,  the  sum  of  one 
pound  ten  shillings  for  each  case  to  be  set  down,  (p) 


■i  (P)  By  "^'^der  of  court,  promulgated  oa  the  10th  day  of  Joiiuary,"^68,  it  ii  pto- 


PORBOLOSURB  OR  SALE.— NOTICE  "  A." 
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two1o*iSs!''  '''  P*^^"^  *°  ^«P"*^  -«-*-rs,  for  setting  down  can-.,  U  to  bo 

SCHEDULE  A. 

Whereas  a  suit  has  been  instituted  by  the  within 
named  complainant  for  the  foreclosure  (or  as  the  case 
may  be)  of  certain  lands,  being  the  west  half  of  lot  No. 
ly,  m  the  second  concession  of  the  township  of  Toronto 
(or  come  other  sufficient  description  of  the  property,)  (a) 
and  I  have  been  directed  to  enquire  whether  any  person 
other  than  the  plaintiff,  has  any  charge,  lien,  or  in  cum" 
branceupon  the  said  estate ;   and  whereas  it  has  been 
made  to  appear  before  me  that  you  have  some  lien, 
charge  or  incumbrance  upon  the  said  estate,  and  I  have 
therefore  caused  you  to  be  made  a  party  to  this  suit,  and 
appointed  the  j^yof 

for  you  to  appear  before  me,  either  in  person  or  by  your 
solicitor,  to  prove  your  claims.  J  J     >■ 

Now,  You  are  hereby  required  to  take  notice  : 

1st.  That  if  you  wish  to  apply  to  discharge  my  order 
making  you  a  party,  or  to  add  to  or  vary  the  within 
decree,  you  must  do  so  within  fourteen  days  from  the 
ervice  hereof ;  and  if  you  fail  to  do  so,  you  will  be 
bound  by  the  decree  and  the  further  proceUlngs  in  thi 
cause  as  if  you  were  originally  made  a  party  to  the  suit. 

nit  ^I'^f /'".  ^^^  *"  "**^^^  ^*  ^y  chambers  at 
Osgoode  Hall,  m  the  city  of  Toronto,  (or  as  the  case 
may  be,)  at  the  time  appointed,  you  will  be  treated  as 
disc  aiming  all  interest  in  the  property  in  question,  and 
will  be  disposed  of  in  the  same  way  as  if  you  h^d  no 
claim  thereon,  and  your  claim  will  be  in  fact  foreclosed 
by  such  non-atter  5.  ice. 
A.  B.,  Master. 

Not.  (|^^Whea  the  Uecree  is  for  the  sale  of  the  debtor's  land.  generaUy  at  th. 


,1 


\k    1l 


<i     ' 


m 
m 


im 


?68  POREOLOdUBB  OH  SAAB. — APPOINTMBNT  "  B." 

[OBDEE  80tU  JUSi,   1858,  AW)  OnJ)fi&  1^T^  APBIL,  1859.] 

nit  of  *  ju(^m6nt  creditor,  wy  for  the  smle  of  aU  the  lan^  of  (Oa  d4ltiw\  wiiiiin 
the  county  of  York  (or  ai  the  case  may  be. )  ^      ^^^  ^^ 

SCHEDULE  B. 
In  Chancery. 

•A-  B.,  plaintiff, 

and 

I         C.  D.,  defendant. 

Having  been  directed  by  the  decree  in  this  cause  to 
enquire  whether  any  person  other  than  the  plaintiff  has 
any  lien,  charge  or  incumbrance  upon  the  lands  in  the 
pleadings  mentioned,  being  the  west  half  of  lot  10,  in  the 
2nd  concession  of  the  township  of  York,  (or  some  other 
plain  description,)  I  do  hereby  appoint  the 
^ay  of  at  my  Chambers  at  Osgoode 

Hall,  iij  the  city  of  Toronto,  (or  as  the  case  may  be,)  to 
proceed  with  the  said  enquiries.  And  you  are  hereby 
required  to  take  notice  that  if  you  fail  to  attend  4t 
the  time  and  place  appointed,  you  will  be  treated  as  dis- 
claiming all  interest  in  the  land  in  question,  and  it  will 
be  dealt  with  as  if  you  had  no  claim  thereon,  and  your 
claim  will  be  in^fact  foreclosed. 

E.  F.,  Master. 


WEDNESDAY,  30th  JUNE,  1858. 

It  is  ordered  that  the  time  of  the  long  vacation  is  not 
to  be  reckoned  in  the  computation  of  the  time  appointed 
or  allowed  for  the  purpose  of  answering  either  an  original 
or  amended  bill,  {q) 


(?)  See  Order  V.  of  the  Orders  of  1853,  pp.  8,  and  4,  »upra. 

WEDNESDAY,  18th  APEIL,  1869. 

The  judges  of  the  Court  of  Chancery,  under  and  in 
'  pursuance  of  the  powers  vested  in  them  under  the  statute 
in  that  behalf,  dn  YiovoKir  tv-Aaif  n^A  A^^x^^c.^ 


^Mm:^^ 


HEARINa.-gOEroi¥OR.-ENTRY  OP  EXHIBITS. 
[OBDEE  I.,  ir.,  Aim  m.,  18th  aphil,  1869.] 
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J*  Jvlh/'r  ^""^  '^*''  '^'  ^'''  ^^y  '^  J"^y  next,  the  --'  ,.DiL  t. 

ZIZ^      V"^  '•    ^'  '''''''^  ^y^^«  registrar  of Mt'^-^ 
this  court,  on  the  settins  down  of  0..1,  -  .  iiogdomiMy^ 

»v.         J      ,       .^    °""  "' ^'oo  «Mso,  other  than  =•"«■. «tli.raU 

those  ordered  to  be  taken  pro  emfo»«  .1,  iiv    .t  tho«<^.^ 

of  ten  shiUiikg,.  '^         -'""''  '•'»"  •"  *«  »»■»  "^"~ 

11.  The  judges  of  thia  court,  taking  notice  of  the  in 
convemenee  and  expense  occasioned  to  the  sn'tl  fn  th* 

71!  r°"  "'  '"'  "o-'t-dance  of  the  so.  St  or! 
of  the  parties  or  some  of  them  at  the  times  when  such 
.nses  are  called  on  to  be  heard,  or  durinjr  thrhearLt 
thereof,  by  reason  of  which  non-attendance  such  can  ef 
are  struck  out  of  the  paper,  and  cannot  be  restored  wih 

retno:^  ;ttTh7,„tr»ii:"rr^^^ 

1  J'  t,^#  tue  inconvenience  of  the  V)artifl<*  m  <>'«">«»•  or m"^ 

oh  causes,  but  also  to  the  inconvenience  of  parties    „tt'i."'A»- 
other  causes ;  do  think  proper  hereby  to  order  in  col  "" 
form.ty  „,th  what  the  rules  and  practice  of  t'hl         I 
already  require,  that  the  solicitors  f  rthrL:er  1  pa^ 
in  all  causes  do  attend  in  court  when  such  t?      ^ 
pointed  to  be  heard,  and  durilg^r  Wr;^ el 
And  that  whenever,  upon  the  heann^r  nP  '"^^^or. 

shall  appear  that  the  sLe  o:Z:ZVL:r;Z:l 
bj  reason  of  the  solicitor  for  anv  n«rf^  i,     •        ^? 
to  attend  personany  or  ^ZZ'::^'::^,^':^' 
hM.„g  omitted  to  deliver  any  pfper  necessaiyfo    'tl^^ 
use  of  the  court,  and  which,  according  to  its  pracli™ 

ollvnat?  'r  '"'""''  ^"■=''  -'-iter  sh'aTp?.  ' 

ris^k  ;:raLtr  ^-"^  --'  --  ->- 

III.  In  future  the  evidence  rpad  K*  «— i,   •  j 

stated  distinctly  by  counsd  t  n^  ^^^   ''^'  "^""'^  be  K.-de«ee  .^  »t 
-^    -y  ^'^""^^'j  ^n  order  that  thp  sn mo  »»,o«  •>"■'■'«•«»•»>• 

be  entered  by  the  registrar  before  the  l^lZ'Tl"^ 
accordance  wki  the  order  to  that  effect." ""'  " 


l-,i| 
i 


Rf 


[I ' 


sheriffs'  and  coroners'  fees. 

[OEDEB  80th  apbil,  1859.] 

kftftth  wgS        When  judgment  is  reserved,  the  exhibits  used  upon 
^'iSSpt       tte  hearing  must  be  deposited  with  the  registrar  for  the 
"**'•  use  of  the  court.    All  exhibits  deposited  under  this  order 

must  be  described  in  a  schedule,  to  be  prepared  by  the 
party  depositing  the  same.  The  schedule  shall  be  in 
duplicate,  one  copy  of  which,  signed  by  the  registrar 
shall  be  handed  to  the  party  depositing  the  exhibits, 
and  the  other  retained  for  the  use  of  the  court. 

When  this  order  has  not  been  complied  with,  the  case 
will  not  be  considered  as  standing  for  judgment. 

Bill,  aiuwar,  and       ^'   ^^^^  ^^^^  ^^^^^  *^®  ^^^^  ^^^  °^  ^^^^^  "®^*»  ^^^^ 

^iMiui^t^  ^^^  ^^^  answer  filed ;  and  every  affidavit  to  be  used  in 
SffllSd!°**  ^^^  °*"^®  ®^  matter,  shall  be  written  in  a  plain  legible 
hand,  find  shall  be  divided  into  paragraphs,  and  every 
paragraph  shall  be  numbered  consecutively,  and  as  nearly 
as  may  be  shall  be  confined  to  a  distinct  portion  of  the 
subject.  No  costs  shall  be  allowed  for  any  bill,  answer 
or  affidavit,  or  part  of  any  bill,  answer  or  affidavit,  sub- 
stantially  violating  this  order ;  nor  shall  any  affidavit 
violating  this  order  be  used  in  support  of,  or  opposition 
to,  any  motion,  without  the  express  permission  of  the 
court. 


liMtotb«rIlb 
uMl  ooroiMn. 


SATURDAY,  30th  APRIL,  1859. 

The  judges,  in  pursuance  of  the  authority  vested  in 
them  under  and  by  virtue  of  the  statute  in  that  behalf 
do  hereby  order  and  direct  that  the  sheriffs  and  coro- 
ners, in  their  several  counties,  shall  be  entitled  to  re- 
ceive and  take  for  the  several  services  hereinafter  men- 
tioned, the  sums  specified  for  the  same,  and  no  other  or 
greater  fees  or  allowance : 

Receiving,  filing,  entering,  and  endorsing 

every  paper £0    13 


used  upon 
rar  for  the 

this  order 
■ed  hy  the 
hall  be  in 

registrar, 
3  exhibits, 
:t. 

I,  the  case 
nt. 

ext,  every 
e  used  in 
in  legible 
and  every 
i  as  nearly 
on  of  the 

II,  answer 
lavit,  sub- 
r  affidavit 
opposition 
on  of  the 
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SHBRIPPS'  AND  CORONERS'    PbeS. 
[oEDsa  80th  apeu,  1859.] 

Bktdrn  of  .11  p,o„es3  and  Write  except 

oubpoenas ; no 

Warrant  to  Bailiff  on  Wrirnot'execuied  ^ 

by  Sheriff  or  Deputy 0    2    6 

SBRViNa  each  Office  Copy  Bill,  including 

affidavit  of  service ^  0    5    0 

Serving  each  Warrant,  Notice,  Certificate' 

Subpoena,  or  other  paper 0    2    6 

Ne  ExBAT-Arrest  on,  when  amount  en- 

dorsed  under  £50 0    6    0 

^50,  and  under  ^100 .'.'.'!!.'.*.*.'.'..'.*.'.*  0  10    0 

^100  and  over , 10    0 

ATTACHMENT-not  defined,  arrest  on....'.*.'.*     Q  10    0 
Arrest  upon  attachment  in  the  nature 
of  an  execution,  when  tie  sum  endorsed 
IS  under  £50 0     5     0 

Over  ^50,  and  under  £ioo:.::::::.;;:     0  10    0 
*  100  or  over ^  in 

Besides  Poundage  for  suiis '  endorsed  ^ 

when  sum  endorsed  is  under  ^100....5  per  cent 
Exceeds  £100,  but  is  less  than  £1000 
5  per  cent,  for  the  first  ^100,  and  2i 
per  cent  for  the  residue.    ^1000  and 
over  1 J  per  cent,  on  whatever  exceeds 
^1000,  m  addition  to  the  poundage 
allowed  up  to  £1000 
SEQUBSTRATiON-upon  Seizure  of   estate 
and  effects  under  Writ  of  Sequestra- 

,      *7-; 0  10     0 

Schedule  of  goods  taken  in  execution,  in- 
cluding copy  for  defendant,  if  not  ex- 
ceeding 5  folios 0    5    0 

Each  folio  above  5 0    0     *; 

Kemovin?  nr  rpfainip"*  *^- -- 
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RBTURIfS  BY  THB  DEPUTY  MOIOTRARS. 
[oBDMi  6th  ooToBn,  1869.] 

sonable  and  necessary  disburgoments, 
and  allowances  to  be  made  by  the 
Master,  or  by  order  of  the  Court  or 
Judge. ' 

Poundage  upon  sequestration,  followed 
by  sale. 

Where  amount  made  ander£100,  at...6  per  cent. 
£100,  but  under  £1000,  5  per  cent, 
for  the  first  £100,  2  J  per  cent,  for  the 
residue. 

£1000,  and  over,  IJ  per  cent,  ott 
whatever  exceeds  £1000,  in  addition 
to  the  poundage  allowed  up  to  £1000, 
in  lieu  of  all  fees  and  charges  for  ser- 
,  yices  and  disbursements,  except  mile- 
age in  going  to  seize,  and  disburse- 
ments for  advertising,  and  except  dis- 
bursements necessarily  incurred  in  the 
care  and  removal  of  property,  to  be 
allowed  by  the  Master  in  his  discre- 
tion. 

For  Services  not  Specified— The  like^ 
charges  as  are  allowed  at  common  law 
for  analogous  services. 


B*/.  registrar* 
to  cettifjr  0. 0. 
decree. 


WEDNESDAY,  6th  OCTOBER,  1859. 

Ordered,  that  all  oflSce  copies  o^  decrees  to  be  served 
on  parties,  added  in  the  master's  office,  may  be  certified 
by  the  deputy-registrar  where  the  reference  is  made  to. 

Ordered,  that  the  deputy-registrars  do   transmit  to 

the  registrar  of  this  court,  at  Toronto,  on  the  first  day 

Ai.dtrwsn.it     ^^  Ja»"ary,  April,  July,  and  October,  in  each  year,  a 

quarterly  i-e-     list  of  all  bills  filed  with  them  respectively  during  the 

turns  of  bills        ^  j  •  .  «    .  *  *  ® 

filed  to  registrar,  preceding  quarter  of  the  vear. 


[0RD.B8  ^9th  /um,  1868.J  *'^"«»=-       298 

29th  JUNE,  1861. 

PRO  CONFESSO-SExXING  DOWN.  M 
Where  a  bill  has  been  ordered  to  be  taken  «.. 
fmo,  the  cause  mavtherfinnnn  k      !  V  ^^^  wn.H>.riB«pr«oon. 

but  the  day  for  wih  T  •  ''^  ^°^"  *^  ^^  ^^^^<^ '  r^*  ^S- *•» 

w  u»jr  lor  wnicn  the  same  is  so  ha«-  ri«™«  •   ^    i.   "**y*- 

not  less  than  ten  days  l>om  th«  «!?.       a         "  *°  ^^ 

unless  the  court  think  fit  toTn        .       ^^  ^°^"  *^^'*«°f' 

hearing  thereof.  '^P'^"'  ""  '^''^^^  ^^7  for  the 

(r)  See  jupra,  pp.  75  ^t  $tq. 

MOTION  FOR  DECREE.  (») 

-t  leas  than  .e„  d.j,  beforo  the"!  fl'tr'"." 
notice  18  given,  unless  he  shall  have  Yh,  •    .  "'''' 

•Mowing  a  less  time  for  such  pilp'r  "*  •"  "^'^ 

Motions  for  decrees  .re  to  be  allowed  onjvin  thr«'»"«— .t. 
wssee  of  cases,  namely :—  "       ""* ""  •"•••* 


'III 


First—Where  there  is  no  evidence. 


J^r^r"^"!  *■■*  '"''»''»  °»''«'»  only  of  docu- 
ment^  and  such  affidavits  as  are  necessary  to  prove  thtt 

Third—Where  infants  are  concerned,  and  evidence  i< 
necessary  only  so  far  as  they  a^  concerned  for  the  „„ 
P«e  of  proving  facts  which  are  not  disputed     but  tL" 
»fe  „  not  to  apply  to  oases  in  which,  but  for  this  order 
fto  court  would  grant  leave  to  serve  short  notice  ofti 
fon  for  decree  in  order  to  prevent  irreparable  injury 


III 


l|  <I1|I 


\v  ""v  -m/tb,  pp.  OU  ei  «tfjr. 


Ffl 
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PoM«ndon  after 
final  IbrcalMur*. 


rOREOLOSURB.—POSSESSION. — PARTIES. 

[ORDIBS  2O1H  JUMl,  1861,] 

DELIVERY  OP  POSSESSION  AFTER  FINAL  FORECLOSURE.  (<) 
In  any  suit  for  foreclosure  or  for  redemption,  the  mort- 
gage •  or  other  person  entitled  to  the  equity  of  redemp- 
tion,  being  in  possession  of  the  premises  foreclosed,  may 
be  ordered  to  deli  ^er  up  possession  of  the  same  upon  or 
after  final  order  of  foreclosure,  or  for  the  dismissal  of 
the  bill,  as  the  case  may  be. 


(0  See  tupra,  pp.  120  et  itq. 


PARTIES  INTERESTED  IN  THE  EQUITY  OF  REDEMPTION 
MADE  PARTIES  IN  THE  MASTER'S  OFFICE,  (m) 

p»rti«a  Inter.  ^^  ^^^  ^^^^  ^^  which  it  shall  appear  conducive  to  the 
Sf'^^lS'  ®°^^  0^  justice  that  parties  interested  in  the  equity  of 
SMtort'offlM,'°'®'^®™P*io"  should  be  allowed  to  be  made  parties  in  the 
master's  oflSce,  by  reason  of  the  parties  so  interested 
being  numerous  or  otherwise,  it  shall  be  competent  to 
the  court,  at  the  hearing,  or  afterwards,  to  direct  that 
parties  so  interested  may  be  made  parties  in  the  master's 
office,  upon  such  terms  as  to  the  court  shall  seem  fit ; 
such  order  to  be  only  made  where  one  or  more  parties 
intert  ited  in  the  equity  of  redemption  are  already  before 
the  court. 


(u)  See  tupra,  pp.  187  et  »eq. 

DEFENDANT  ABSCONDING,  OR  BEING  CONCEALED,  (r) 

In  case  it  appears  to  the  court  by  sufficient  evidence, 

that  any  defendant  againsi  »      t.  \  bill  has  been  filed, 

has  been  within  the  jurisdioiiou  ci  the  court  at  some 

time,  not  more  than  two  years  before  the  filing  of  the 

bill,  and  that  such  defendant,  after  due  diligence,  cannot 

Abicondingor    be  found  to  be  served  with  an  office  copy  of  the  bill,  and 

•j;i:  maybe  pro- that  there  is  good  reason  to  believe  that  he  has  absconded 

^  i«r«.n  /of  trom  the  jurisdiction,  or  that  he  is  concealed  within  the 

ii..ier,  1868.      same,  the  court  may  make  such  order  as  is  prescribed  by 


CLOSURE.  (<) 
)n,  the  mort- 

of  redemp* 
iciosed,  may 
ime  upon  or 

dismissal  of 


DEMPTION 

DE.  (w) 

ucive  to  the 
be  equity  of 
irties  in  the 
3  interested 
ompetent  to 
direct  that 
the  master's 
II  seem  fit ; 
ttore  parties 
eady  before 


ALED.  (v) 

it  evidence, 
been  filed, 
irt  at  some 
iling  of  the 
nee,  cannot 
he  bill,  and 
I  absconded 
1  within  the 
escribed  by 


[OEM.  29TB  „„,   ,8ei.]  "'•  *"•    *"* 

..otion  7th  of  the  9.h  of  the  General  Orde„  of  J„ae. 


(v)  Seo  tvpra,  ^^.  87,  88. 

j.'^  «*  I  ^  ^®  notified  to  attend  beforfir*"  "•'•^^  *• 

him  at  some  future  dav    m.  <•«-  A-tt  oeioreiMuaw-ptrate 

j-«r       J.  /.        '"  "'^^  tiay,  or  lor  different  DurDos«s  „* .""'"tiinmM. 
ifferent  future  daya,  it  shall  „ot  be  i.ece,r7toLe 
separate  warrant,,  but  the  parties  shall  be  notifiedbv 
one  appointment  to  be  signed  by  the  master,  o     he  pr  ' 

In  cases  whore  parties  are  notified  by  appointment 
from  the  master,  of  proceedings  to  be  tak'n  bef«e  h.m^".'K:' 
no  warrants  shall  be  issued  ra  ♦/.  «„«k        :•     .  ^^^* "oueTSrin^ 

to  the  same  proceedings  ^  '"  relation -*--.- 

Parties  making  default  upon  such  appointmentu  *!•« 
0  be  subject  to  the  same  consequence  aeTw  Zt^^d  "^^^^ 
been  served  upon  them.  warrants  4iad  ~^a3n«.  -  if 


(w)  See  #Mpra,  pp.  187,  188. 

TAXATION  OP  CaSTS.  (z) 

Where  costs  are  awarded  to  be  paid,  it  shall  be  com 
pe  ent  to  the  master  in  ordinary  to  tax  the  same  X"^*^'^^2i. 
out  any  express  reference  to  him  for  that  purpol:  ^fe.!''^? 

(x)  See  tupra,  pp.  218  et  teg.  ~  — 

PAYMENT  OP  MORTGAGE  MONEY,  (y) 
Where  the  master  is  directed  to  appoint  mortar., 
-oney  to  be  paid  at  some  time  and  placeTe  is  tHSr.*^-^ 

»J4  -  . ;rr^»"''»We  ■(  iNak  to 


mi 


m 


2C6  PAYMENT  OF  MORTGAGE  MONET. — CONDUCT  OF  SALE. 

[OBDBB  29th  JUNE,  1861.] 


joint  credit  of 
rrgirtrnr  and 
party  entitled. 


the  same  to  be  paid  Into  some  bank  at  its  head  ofllice,  or 
at  some  branch  or  agency  office  of  such  bank,  to  the  joint 
credit  of  the  party  to  whom  the  same  is  made  payable, 
and  of  the  registrar  of  this  court ;  the  party  to  whom 
the  same  is  made  payable  to  name  the  bank  into  wh  ch 
ho  desires  the  same  to  be  paid,  and  the  master  to  name 
the  place  for  such  payment. 

Where  money  is  paid  into  some  bank,  in  pursuance  of 
Or wparate credit  such  appointment  aforesaid,  it  shall  be  competent  to  the 
party  paying  in  the  same,  to  pay  the  same  either  to  the 
credit  of  the  party  to  whom  the  same  is  made  payable, 
or  to  the  joint  credit  of  such  party  and  the  registrar. 
If  the  same  be  paid  to  the  sole  credit  of  the  party,  such 
parl^  shall  be  entitled  to  receive  the  same  without  the 
order  of  this  court. 


Where  default  is  made  in  the  payment  of  money 
salt  in  payment,  appointed  under  this  order  to  be  paid  into  any  bank,  the 
certificate  of  the  cashier,  where  the  same  is  made  para- 
ble, or  of  other,  the  like  bank  officer,  shall  be  sufficient 
evidence  of  such  default.  Where  the  affidavit  of  the 
party  entitled  to  receive  the  same  is  by  the  present 
practice  required,  the  like  affidavit  shall  still  be  necessary. 


(y)  See  supra,  pp.  133,  139. 


Party  ankhig  sale 
may  have  con- 
duct tbereoC 


CONDUCT  OP  SALE,  (ar) 

Where,  upon  a  bill  for  foreclosure,  a  sale  is  asked  for 
by  a  defendant,  it  shall  be  competent  to  the  court  to 
require  as  a  condition  that  the  party  asking  the  same 
fahall  conduct  the  sale  at  his  own  expense,  dispensing  in 
Buch  case  with  a  deposit,  if  the  court  shall  think  fit. 


{*)  See  supra,  p.  131. 


NOTICES,  AO—AFFIDAVITS  ON  APPLICATIONS  TO  COURT.        267 

[ORDPR   29th   JUNE,  1861,] 

NOTICES,  APPOINTMENTS,  &c.,  HOW  TO  BE  SERVED,  (a) 
The  General  Order  of  this  court,  number  XLIII.  is 
altered  and  varied  in  the  following  particulars  : 

Where  the  pleadings  in  any  cause  have  been  filed  in 
the  office  of  the  registrar  of  the  court,  at  Toronto,  or 
m  the  office  of  any  deputy-registrar,  all  notices,  appoint-  Spo  "tl"„°r'' 
ments,  warrants,  and  other  documents  and  written  com- or";;,a?r "»' 
munications  in  relation  to  matters  transacted  in  court  or 
chambers,  or  in  the  office  of  the  master  or   registrar, 
which  do  not  require  personal  service  upon  the  party  to 
be  affected  thereby  are  to  be  served  upon  the  solicitor, 
when  residing  in  the  city  of  Toronto ;  and  when  the 
solicitor  to  be  served  resides  elsewhere  than  in  the  city 
or  Toronto   then  such  notices,  appointments,  warrants, 
and  other  documents,  and  written  crmmunicatious  afore- 
said may  be  served  either  upon  such  solicitor,  or  upon 
his  Toronto  agent,  named  in  the  "  Solicitors'  and  Agents' 
Book ;    unless  the  court,  or  a  judge  thereof,  or  a  mas- 
ter,  before  whom  any  such  proceeding  may  be  had  shall 
give  any  direction  as  to  the  solicitor  upon  whom  any 
such  notice,  appointment,  warrant,  or  other  document  or 
written  communication  shall  be  served.   And  if  any  soli 
citor  neglect  to  cause  such  entry  to  be  made  in  "  che 
Solicitors    and  Agents'  Book,"  as  is  required  by  the 
above  general  order,  the  leaving  a  copy  of  any  such 
notice,   appointment,    warrant   or   other   document    or 
written  communication  for  the  solicitor  so  neglecting  as 
atoresaid,  in  the  office  of  the  registrar,  is  to  be  deemed 
sufficient  service,  unless  the  court  direct  otherwise 


(a)  See  supra,  pp.  207,  208.  .  ~""  " 

AFFIDAVITS  ON  APPLICATIONS  TO  COURT  (6) 
Section  S,  of  General  Order  number  XL.,  is  hereby 
abolished,  except  as  to  affidavits  in  support  of  ex  ^ar/e  ^"""'-'*' *« '^ 


-"-'-j; 


11: 


i 
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CHANGE  OF  ACCOUNT  AFTER  DECREE   OR  REPORT. 

[OBOER  29th  JUNE,   1861.] 


SrSScSptaf  applications ;  but  this  order  is  not  to  be  taken  to  warrant 
the  taxation  of  the  costs  of  obtaining  office  copies  of 
affidavits,  for  use  upon  the  hearing  of  any  matter,  by  the 
party  on  whose  behalf  they  are  filed. 

Whenaffldwita      Affidavits,  except  upon  ex  parte  applications,  must  be 
ma.tbem,«L     flig^j  ^j^f^j.^  ^^^^  ^^^  ^^  ^^^ ^ .  and  affidavits  in  answer 

must  be  filed  not  later  ^hau  the  day  before  that  appointed 
for  the  hearing  of  the  motion. 


(A)  See  tupra,  p.  178. 

^  PROCEEDING  WHERE  STATE  OF  .ACCOUNT  CHANGED  AFTER 

DECREE  OR  REPORT,  (c) 

2^u" '?fi„*id     ^"  °*^®^  ^^®re  after  a  decree  or  decretal  order  for  the 
«nW!  notice  ^*^^  Or  foreclosure  of  mortgage  property  the  state  of  the 
totagiren.       account  ascertained  by  decree  or  decretal  order,  or  by 
the  report  of  the  master,  shall  be  changed  by  payment 
of  money,  by  receipt  of  rents  and  profits,  by  occupation 
rent,  or  otherwise,  before  final  order  for  foreclosure  or 
sale  obtained,  it  shall  be  competent  to  the  plaintiff  or 
other  party  to  whom  the  mortgage  money  is  payable,  to 
give  notice  to  the  party  by  whom  the  same  is  payable, 
that  he  gives  him  credit  for  a  sum  certain  to  be  named 
in  such  notice,  and  that  he  claims  that  there  remains  due 
to  him  in  respect  of  such  mortgage  money  a  sum  certain, 
to  be  also  named  in  such  notice  ;   and  in  case,  upon  the 
final  order  for  foreclosure  or  sale  being  applied  for,  the 
judge  shall  think  the  sums  named  in  such  notice  proper 
to  be  allowed  and  paid  under  the  circumstances,  the 
order  for  final  foreclosure  is  to  go  without  further  notice, 
unless  the  judge  shall  direct  notice  to  be  given :   or  it 
shall  be  competent  to  the  party  to  whom  ihe  mortgage 
money  is  payable,  to  apply  to  a  judge  in  chambers  for 

B-ferenc  may    ""  ""f  ^'^^^^  *°  ^  "^^^^^^  ^r  for  itn  appointment  to  fix 
i)em«j,tom«.  such  sums  respectively,  and  in  the  latter  casp  ^JhliA,.  „non 
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tW  dispensed  ,i.i,  ^  Zi^^^Z:"'"'' 

be  allowed  and  paid  instead  of  fL  ""  P™P"  *» 

such  notice;  o4r  ITw"!    r"""™'' "'^"«<'''«d  in 

o ,  u..  xor  a  reference  to  a  ma^t^r  fn..  ^-u    vi 
purpose;  and  in  case  the  judge  sh^H^  ft        r    '** 
to  a  master  proper,  the  sLf  Jay  be  Id^  ""''' 
unless  the  judge  shall  otherwise  dSet  ""  ^"'^' 

(c)  See  aupra,  pp.  138,  139.  '  '     ' — " " — 

APPEALS  FROM  MASTER'S  REPORT  (rf) 

fflinip  tlioM^f       1    *^  """"' 0'  lourteen  days  after  tlio  *>»<'i"«»  i«  i " 
uimg  thereof,  unless  previouslv  »„„„.i  j^  •"«  ■>«>.  mtot  «uV 

«PpeaI  shall  lie  to  the  cou  nnnn^*^!    ^  '^"""-     ^^'Prn..*™, 
from  the  signing  nf  tT!  '^     """""■'  "'  ""7  time""'"'^- 

teen  da,s  S  fi,  /rf'  Csf*'  "''^''"""  »'^°- 
finding  of  the  master  uponanv  ^r  '"  '"''"""  "^  ""> 
office  for  his  decision  wUhout  nV  ^"''"'''^  '""  ^ 
being  previously  taken.  ^ "^  ''  *'^°^P"°"' 

'^m^oShtCHT  ^"^  i'"{.P'''''y  "ff^^'ed  by  the  J.«y».,«. 
r       tu  me  ine  same,  or  a  dunlieafp  ih^r,^  e       ^    ,    duplicate. 

fil'ng  of  such  duplicate  shall  havf.t     """'f' »"■*  *« 

PTposes  of  this  order  as  thl  fil        ,  'u"'  '^""  ''»'  ""« 

P«r.y  taking  the  same  ^  "'  ''^  "-^P"''  "-^  ""> 


270  AFFIDAVITS,  AC. — MASTER'S  REPORT  ON  SALE. 

[OEDBES  10th  jcxt,  1861,  AND  22nd  pbbeuaet,  1862.] 

WEDNESDAY,  10th  JULY,  1861. 

Affldavita  to  state       i?      t.     x    .  •  »>  i      • 

means  of  know-     Jiiacn  Statement  m  an  affidavit,  which  is  to  be  used  an 

ledgR  of  depo-  .,  .     .1        i  •  n  *'«  wo 

nenta.  ovidence  at  the  hearing  of  a  cause  or  matter,  or  of  a 

motion  for  a  decree  or  other  motion,  or  on  any  proceed- 
ing before  the  court,  (or  before  the  judge  in  chambers,) 
shall  shew  the  means  of  knowledge  of  the  person  making 
such  statement,  (e) 


r  iWifteaaai)' 


(e)  See  tupra,  p.  178. 

SATURDAY,  22nd  FEBRUARY,  1862. 

Where  «aies  It  is  Ordered  that  sections  8  and  9,  of  the  36th  of  the 

te?fm^^eof"2e'^  General  Orders  of  this  court  of  the  third  of  June,  1853, 
jyingsameto  ^^  ^^^  ^^^  ^^^^  ^^^  hereby  repealed ;  and  it  is  further 
ordered,  that  in  future  all  sales  are  to  be  with  the  appro- 
bation of  one  of  the  masters  of  this  court,  who  is  to 
report  the  same  to  the  court,  such  report  to  be  in  the 
form  hereunder  set  forth,  or  as  near  thereto  as  circum- 
stances will  permit,  that  is  to  say : 

"In  Chancery." 

{Title  of  Cause.) 
"  Pursuant  to  the  decree  {or  order)  of  this  honourable 

court,  bearing  date  the day  of 

and  made  in  this  cause,  I  have,  under  the  General 
Orders  of  this  court,  in  the  presence  of  {or  after  notice 
to)  all  parties  concerned,  settled  an  advertisement  and 
particulars  and  conditions  of  sale  for  the  sale  of  the 
lands  mentioned  or  referred  to  in  the  said  decree,  {or 
order,)  and  such  advertisement  having,  according  to  my 
directions,  been  published  in  the  {naming  the  newspaper 
or  newspaper 8)  once  in  each  week  for  the  four  weeks 
immediately  preceding  the  said  sale,  {or  as  the  case  may 
be,)  and  bills  of  the  said  sale  having  been  also  as  directed 
by  me  published  in  different  parts  of  the  township  {town 
or  city)  of ■  and  the  adjacent  country  and 
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MASTEP'g  REPORT  ON  SALE.  £71 

[OHDBE  22nd  PEBRUAEy,  1862.] 

villages   (or  as  the  case  may  he,)  the  said  lands  were 
offered  for  sale  by  public  auction  according  to  my  appoint 
ment,  on  the dav  nf  . i;  ^ 

/  T. °^ ~  appointed  by  me 

for  that  purpose,  auctioneer,)  and  such  sale  was  con- 
ducted in  a  fair,  open  and  proper  manner,  when 

of was  declared  the  highest  bidder  for  and 

became  the  purchaser  of  the  same  at  the  price  or  eum  of 

£ (or  when  sold  in  different  lots,  that  A.  B.  became 

the  purchaser  of  lot  No.  1,  at  the  price  or  sum  of  £ 

C.  D.,  of  lot  No.  2,  at  the  price  or  sum  of  X ,  as  the 

case  may  be ;)  all  which  having  been  proved  to  m'y  satis- 
laction  by  proper  and  sufficient  evidence,  I  humbly  cer- 
tify to  this  honourable  court." 

Under  the  printed  conditions  of  sale  is  to  be  printed 
a  blank  form  of  contract  in  these  words,  or  to  this  effect :  K£S  bf* 

"  I  agree  to  purchase  the  property  (or  lot  No -)  p"'"***"- 

mentioned  in  the  annexed  particulars,  for  the  sum  of 
£ ,  and  upon  the  terms  mentioned  in  the  above  con- 
ditions of  sale,"  which  is  to  be  signed  by  the  purchaser. 

Witness, 

This  order  is  to  take  effect  on  and  after  the  eighth 
day  of  March  next. 


(/)  See  iupra,  pp.  156,  157. 

AiONDAY,  28th  APRIL,  1862. 

SITTINGS  OF  COURT. 
Sections  1,  2,  3,  4  and  5,  of  Order  number  three  of  the  se«. ,, .,  a.  4. 
the  General  Orders  of  23rd  of  December,  1857,  arem^'ffarri^'c 
hereby  abrogated  and  discharged.  i^"»  discharged! 

The  judges  of  the  court  will  sit  separately  and  bv  J°^««- *» «« 
nifcuiuaiu  weeks,  as  loiiows  :  ' — '^ 
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SITTINGS  OP  COURT.— PROCEDURE. 
[OEDEE  28th  apeil,  1862.] 


daiijrjtof«ch '"  One  judge  will  sit  daily  in  each  week  for  the  despatch 
of  all  business  other  than  re-hearings  and  chamber 
business. 

How  buiineia  is 

tofuken.  The  business  before  such  judge  will  be  taken  as 

follows : 

Monday.— Motions. 

Tuesday,       ) —Hearings  ^r^)  cow/mo  ;  motions  for 
Wednesday.  M^cree;  further  directions ;  appeals  from 
*  Master's  reports. 

Thursday,     v 

Friday,         I  —Hearings  of  causes  ;  demurrers,  (ex- 
Saturday.     J  cepting  during  the  re-hearing  term.) 


SETTING  DOWN  CAUSES. 
OauiM  to  be  «t         _,, 

down  14  d.y..  The  party  who  desires  to  have  a  cause  set  down  to  be 
heard,  is  to  enter  it  with  the  registrar  for  that  purpose, 
at  least  fourteen  days  before  the  day  for  which  the  same 
is  set  down. 


listatobepre.  LISTS  TO  BE  PREPARED  BY  THE  REGISTRAR 

pared,  and  caures       ^,  .  ««*wj. ««.«,. 

ffl^ri  ^  \^^  registrar  is  to  prepare  lists  of  all  causes  entered 
to  liBU.  for  hearing,  making  a  separate  list  of  all  the  causes  to 

be  heard  before  each  judge.  Each  Cause  is  to  be  set 
down  in  the  order  in  which  it  has  been  entered  with  the 
registrar.  Causes  are  to  be  called  on  and  heard  accord- 
ing to  the  registrar's  list,  unless  the  court  order  otherwise. 


NOTICE  OF  HEARING. 

ti«  o?herS./to     Notice  of  hearing  must  be  served  by  the  party  setting 
down  the  cause,  upon  all  proper  parties,  for  a  proper  day 


RE-HEARINO   OF    CAUSES. 
[OHDBR  28th  apeii,,  1862.] 

foUing  within  the  week  in  which  the  jndge  in  whose  list 
the  same  is  set  down  is  to  sit,  ini  such  notice  is  to  be 
served  not  less  than  twelve  days  before  the  day  for  which 
such  notice  is  given. 
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RE-HEARING  OF  CAUSES,  (ff) 

There  are  to  be  four  re-hearing  terms  in  each  year,  Tor..ror 
commencing  respectively  as  follows  :  ^"■^'- '- 


re- 
bearing  oausei. 


i.—The  second  Thursday  in  March. 
2.--The  first  Thursday  in  June. 
3.— The  second  Thursday  in  September. 
4.— The  first  Thursday  in  December. 
,      All  re-hearings  of  cases  are  to  be  in  re-hearing  term  ae-^eaHn...  t, 

Oniy.  °  In  term  only. 

Applications  in  the  nature  of  re-heariugs  to  discharge  *>,?-«•  .pp«- 
or  vary  Orders  made  in  court,  are  to  be  made  in  ?«  «™«- 
hearmg  terms  only,  except  with  the  leave  of  the  iud^e  ^'"'W""'- 
pronounomg  the  Order  sought  to  be  discharged  or  varied! 

(ff)  See  tupra  pp.  80,  81,  et  seg. 

By  the  Orders  of  the  9th  day  of  May,  1862,  it  is  provided  as  follows  • 

mPeS  oTth*:  t^ttllt  ^?;JS  T  ''''  ^'^'^  '^^  ''^^^  before  the  com- 
of  is.to  be  served  upon  aUyoTr' parties  no  l-«"tV"  '''  '^°^°'  '^"'^  "««««  ther^ 
hearing  term."        '  ^  ^     P*^"®^  °°*  ^«ss  than  seven  days  before  such  re- 

i.  pSd't  as?:"  "'  '""^  """■"'e"""  »°  -"e  lOU.  d.y  Of  January,  ,863,  i. 
,  ,  ,  "RE-HEARINGS. 

wi  hi!;"?  SntSe';  ttkt^e:?/SeSi  ^^i/ilHiT  ''  --^^  -  *o  ^^ 

Bing  and  entering  of  the  same  "or  SL'such  ?ur?h!'  r'°  four  months  from  the  pas- 
thereof  may  allow  upon  special  glnnd-  "htreJo,  ^v"^  *«  ^^^  court  or  any  judire 
court  or  judge."       "  ^  ^  ^^'^®'^°^'   ^^«'"'™  to  tiie  satisfaction  of  the 
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274   APPEALS  FROM  CHAMBERS. — EXAMINATION  OF  PARTIES. 

[oBDBB  28th  afbii.,  1862.] 


Judir«  to  alt  i a 
cbamb«ri. 


When  such  sp- 
plioationg  to  bo 
beard. 


APPEALS  FROM  ORDERS  MADE  IN  CHAMBERS.  (A) 

One  judge  will  sit  daily  in  each  week  for  the  despatch 
of  business  in  chambers. 

Matters  adjourned  from  chambers  under  section  third 
of  Order  thirty-four  of  the  General  Orders  of  the  3rd  of 
June,  1853,  and  applications  in  the  nature  of  re-hearinga 
to  discharge  or  vary  orders  made  in  chambers,  are  to  be 
heard  in  full  court  on  the  last  Wednesday  of  every  month 
except  during  examination  terms. 

Slfeffecr'*"  The  foregoing  Orders  are  to  come  into  operation  on 
the  twelfth  day  of  May  next.  But  causes  may  be  set 
down  and  notices  may  be  given  of  proceedings  to  be  taken 
under  the  said  Orders,  from  the  day  of  the  date  hereof. 


(b)  See  tupra  pp.  148,  et  leqq. 


READING  DEPOSITIONS  IN  OTHER  CAUSES.  (.') 


Depositions  in 
other  eaoses  to 

order.  Any  party  shall  be  entitled  in  future  upon  notice  with- 

^  out  order  to  use  depositions  taken  in  another  su'c  in 

cases  where,  under  the  present  practice,  he  is  entitled  to 

use  such  depositions  upon  obtaining  the  common  order 

for  that  purpose. 


Parties  to  suits 
to  be  ezamioed 
without  order. 


(t)  See  tupra  pp.  250,  tt  leqq. 

EXAMINATION  OF  PARTIES  TO  £.. 

Any  party  defendant  may  be  examined  .. .  ,<  witness 
without  order,  on  behalf  either  of  the  plaintiflf  or  of  a 
co-defendant.  And  any  party  plaintiff  may  be  examined 
as  a  witness  without  order,  by  a  co-plaintiff,  or  by  a 
defendant,  in  cases  where  under  the  present  practice 
such  examination  may  be  had  upon  the  common  Order 
being  obtained  for  that  purpose. 


(A)  See  tupra  pp.  248,  et  seqq. 
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RE-TAXATION   OF    COSTS.— -PETITIONS. 
[orders  28th  APRIt,  AND    9tH   MAT,    1862.] 


1: 
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RE-TAXATION  OF  COSTS,  (l) 
It  shall  be  competent  for  any  party  against  whom 
costs  have  been  taxed  by  a  deputy-master  of  this  court  a'^""'^ 
to  obtain  as  of  course  an  order  for  a  re-taxation  of  the 
same  before  the  taxing  officer  of  this  court  at  Toronto. 

It  shall  be  the  duty  of  the  party  obtaining  such  order  d,^.„  ,  , 
to  deposit  with  the  deputy-registrar  and  master  with^^P'"^ 
whom  the  papers  are  filed,  a  sufficient  sum  to  cover  the  "*•" 

expenses  of  transmitting  the  same  to  Toronto,  and  of  the 
return  thereof. 

In  case  less  than  one-twentieth  be  taxed  off  upon  a 
re-taxation,  the  costs  of  such  re-taxation  shall  be  added  KA^S 
to  the  bill  already  taxed.  Jfj/n*"*  p"^y  "• 

oosta. 

This  Order  is  to  apply  to  bills  of  costs  already  taxed, 
as  well  as  to  bills  that  may  be  hereafter  taxed,  but  it  is  App,,.  to  ecu 
not  to  apply  to  cases  where  the  costs  have  been  paid,  orSffid^*'^'"'* 
final  proceedings  have  been  taken  upon  the  taxation  of 
costs  already  had ;  process  for  the  levying  of  such  costs 
18  not  to  be  deemed  a  final  proceeding  within  the  mean- 
ing of  this  order. 


{I)  See  supra  pp.  218,  et  aeqq. 

FRIDAY,  9th  MAY,  1862. 
A  petition  filed  under  the  eighteenth  section  of  Order  «f"i8of0rter' 
IX.,  of  the  General  Orders  of  this  court  of  the  3rd  June,  ?oVp^l,£' 
1853,  IS  to  be  set  down  to  be  heard  in  court  in  the  paper  ""*" 
of  motions  for  decrees.   And  when  it  is  ordered  that  any 
new  party  or  any  present  party  may  answer  the  petition, 
and  that  the  petitioner  shall  be  at  liberty  to  set  down 
the  petition  again,  it  is  to  be  set  down  in  like  manner, 
and  upon  the  copy  of  such  petition  to  serve  is  to  be 
endorsed  the  following  memorandum  or  notice,  namely : 
"If  you  do  not  appear  on  the  petition  the  court  will 
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PfiTItlONS;    now  PROCEEDED  WITH. 
[oBDiR  9th  mat,  1862.] 

make  such  order  on  the  petitioner's  own  shewing  as  shall 
appear  just,"  and  upon  the  copy  which  is  to  be  served  of 
the  order  to  answer  such  petition  when  the  court  shall 
deem  it  advisable  to  make  such  order  is  to  be  endorsed 
the  following  memorandum  or  notice,  namely  :  "  If  you 
do  not  answer  the  petition  the  court  will  make  such  order 
on  the  petitioners  own  shewing  as  shall  be  just  in  your 
absence.  And  if  tins  order  is  served  personally  you  will 
not  receiyo  any  notice  of  the  future  proceedings  on  such 
petition."  And  when  the  party  so  served  shall  answer 
the  petition  the  same  is  to  be  set  down  to  be  heard  upon 
notice  in  the  same  paper. 

Petitions  set  down  to  be  heard  under  the  foregoing 
Order  are  to  be  set  down  not  less  than  ten  days  before 
the  day  for  which  they  are  so  set  down,  and  notice 
thereof  when  notice  is  required  is  to  be  served  upon  all 
proper  parties  not  less  than  seven  days  before  such 
day.  (w) 


(m)  See  supra  pp.  51-53. 
orde'iXrhrhlV"  ^''^n'  \'  •^''^"  "^  re-hearing  or  an  alteration  of  a  decree,  or  an 

10  W  R.  SeO     7  L  T    N  S   l«o''''^     {^""T^  Z'  Schmauss.  8  Jur.  N.  S.  692 
sec.  18  on  51    L  J'  N     .'■   '^"•?"ot«8  to  Order  IX.  of  the  Orders  of  1853 

that  the^arA  wrn  •  ■'  •"'"■''■  '^"*'''  ^'""'^^  °''  o'-'^er  enrolled,  any  attempt  to  shew 
court    If  anvlTnT^  18  irreRular,  until  the  enrolment  has  been  vacated  by  order  of 

Ebeen  enrntn  T  '^ """'  W'^^  '=""^'  '^"'^  «''*''»°  ^^  <>^^'^  varying  a  decree  after 
has  been  enrolled,  there  would  be  no  end  to  litigation.  (Knierim  f.  Schmauss,  iS) 

ere?b7the  plSff^L'fX'l*^  ^T'  "^'^^  f^  "^"^'•'  '^«  "P""^  '^  ^eed  discov- 
tion  in  thrnature  of  Thni  /  "^  •^^'  *^^^''«""st  be  a  petition  for  leave  to  file  apeti- 
177.  11  c-     ^Jl  of  a  bill  of  review.     (Anon.  2  P.  W.  283-  Hodson  v  Ball   1  Ph 

^r^90"•Tavfor'^rV  T'^'^P.^;  \U''-  ^77;  Be^ow  V.  Moti^io  £.'437;• 
brigge  v  RadddS  2  Phi??0?'  7,R-  T  ^;  '-^^  '  ^^'''  '■  ^'"°^'  «  ^^*-  393 ;  Bainl 
Ph.  711.)  ^''-  '^O^-'OS;  Toulmin  y.  Copland,  4  Hare,  44,  reversed,  2 

re^^rZlT.^11:'^^^^^^^  ^'^-^^  such  decree  oar«.ot  be 

bei^S^nSuJaVh^.'^  *  t''''  ^"^  ^«^"  «'«*^«'  ^'^  ^^  *«  ^«  varied  as 

Glovi  V  Port  n^^^^^^^^  to?    See  the  conflicting  cases, 

Kiou,  iJreeman,  l«J-3;  Vandebende  v.  Levingston,  3  Sw.  626. 

S<e  further  as  to  petition  under  Order  IX.,  sec.  18.  (Loubier  v.  Cross,  1  Dick.  228 ; 


fBTITlONS;  HOW  PROCEEDED  WITH 
[ouDBB  9th  mat,  1862. J 
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Iljde  V.  Donne,  2  Anstr  fini .  nr 

worth,  2  Atk.  40 ,  sTandfl  ;  n'^T  ^- ^oore,  2  Ves.  Sr  698  •  t       „ 

or  may  not  petition     Tsint  l'  "'*'^'^^'  ^  Atk.  177.)    And  k«  *„  L"^^^®"*'"  ^-  Mack- 

court,  an  order  has  hopn'^^If  '  ^^^^  •  M.  &  Q.  79,   '  Tl,n  „„TT  ^-  Newsom,  8  W. 

undertaking  n.^deVrjartyro'tb'e'r-^'''^^  to  cLLbe^r"  ^Ta  T*.'^  °  *»•« 
to  carrying  into  effeJt  decree  nr  t,  "'*'  '^«  Si^defield  v.  Thacker  1r  n*"'^"/*'"'^  ^^ 
13  Ves.  393;  Winter  v!^?;--,  ^T'criSr  ^^^^^^^-^^^^^^^^ 

A  petition  need  not  bo  sirrnp,i  k„ 
peal,  and  it  must  be  addresfed  a«  fn  *r°''''  "^•'^P*  i°  the  cases  of  r«  h.    • 
of  the  Court  of  Chancerv  ''     f f      °  ^''^  *"*'«  ^^  «  bill,  .«  To  the  Ln/    ??'*""«  ^^  "P- 
So  if  presented  in  a  cJSe  bv  .  """'^  ''^*«  *^«  °'^°»e  and  Xess  n/??''  '^«  *^"''«^« 
492.)    It  must  contain  a  rue^tJtSSJoTf  V'^'     «^^^^tlTy  Gnia't't^Q^n"*''- 
Tit,  an  echo  of  the  petition        ''**""''^*  °^^'"'t«'  «nd  is  Usually  veriJod  by  ^u  affida-* 

Petitions  by  infants  ^Hown.  A      n 

.ISnTX;  ."Lth-;  fBl°io7r«'r' '!  --»'  <-  ^™«..  be  d,-.. "  I 

also  /»  re  Dovenby  Hosni  al    i  \f^  I,  ""^^^^  clearly  irre^ula^•m•!^^^^^"8e(^ 
/-.Bunnett,  lj/r.NT9ll.'  ^''  *  ""'•  ^^' '  ^«  ^«  M^fr^^w,' C^r  t'ph."  H2' 

f^^^^'i'^^^^^^^^  order,  must  be  served  at  least  t    ' 

tion.  and  thenfmes^of  the  seve°rarr"'^'  ^"""^^"g  the  pr^cUce  as  to^n^''  ^'  ^^'^ 
davits  shouM  be  endorsed  on  th?L'''P'"^«?'«.  &«•'  ^^tli  date  of  the  finnr'"/!^"^  "«■ 

Causes  are  to  be  set  down  for  rA  ]i«o>.' 

ten  days  before  the  coZ  "^ ''^^  ^"'^  *^^«S"^-^''^-- 

y     uciuio  me  commencement  of  th A  i.«  i,^    •     :?^"«°k  to  be  set 


(n)  See 


'wpra  pp.  80,  e^  seg^. 
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Motion  to  i«t 
Mldn  |iroc<<c(Jlngl 
for  Irri'KuUrlty 
to  Rpecify 
groundi. 


registrar's   list   of  causes. — REVIVOR. 
[ORDBRB   9th  may,   AND   6tH  JUNI,    1862.] 

A  notice  of  motion  to  set  aside  any  proceeding  for 
irregularity  must  specify  clearly  the  irregularity  com- 
plained of.  (o) 


(o)  S^iQ  tupra  pp.  170,  et  tegq. 


Peremptory  list 
of  oauKea  to  be 
prepared. 


The  registrar  is  to  prepare  a  peremptory  list  of  causes 
set  down  for  hearing  for  each  day  on  which  they  are  to 
be  heard,  and  for  that  purpose  the  party  setting  down  a 
cause  for  hearing  is  to  notify  the  registrar  of  the  day 
for  which  he  has  given  notice  of  the  hearing  of  such 
cause  not  less  than  seven  days  before  the  day  for  which 
such  notice  is  given. 


Gtii  JUNE,  1862. 
Sections  fifteen  and  sixteen  of  General  Order  number 
nine  of  the  General  Orders  of  this  court  of  the  3rd  June, 
1853,  are  hereby  abrogated  and  discharged. 

Bills  of  revivor. — Bi'L  oi  revivor  and  supplement, 
4Sl\bJ)i"hed!''  original  bills  in  the  nature  of  bills  of  revivor,  and  origi- 
nal bills  in  the  nature  of  supplemental  bills  are  abolished. 


Prooeedings  to 
reTive  suit 


Upon  any  suit  becoming  abated  by  death,  marriage,  or 
otherwise,  or  defective  by  reason  of  some  change  or 
transmission  of  interest  or  liability,  on  the  part  of  any 
plaintiff  or  defendant  by  devise,  bequest,  descent,  or 
otherwise,  it  shall  not  be  necessary  to  exhibit  any  bill  of 
revivor  or  supplemental  bill,  or  to  proceed  by  any  of  the 
modes  provided  for  by  the  sections  of  General  Order  by 
this  Order  rescinded  in  order  to  obtain  an  order  to  revive 
such  suit,  or  a  decree  or  order  to  carry  on  the  proceedings, 
but  an  order  to  the  effect  of  the  order  to  revive,  or  of  the 
usual  supplemental  decree  under  the  former  practice  of 
this  court  may  be  obtained  as  of  course  upon  praecipe, 
illegatioii  contained  in  such 


upon 


an  ai 


praecipe  oi  wc 


REVIVOR.— RB-HBABINafi 
[ouD«a.  6x11  ,vsM,  1862   and  lOrV/ 

'  ^'   ^'^^  ^O'"  JANUAET,  1863.] 

ftbatemeDt  of  sunh  suit  a,,  r^c  *i, 

Jofoctivo,  and  of  the  chC  """'  '"'"''8  become 

dants  to  a  bill  of  revivor  oZ?  .  ''«f«"<lant  or  defon- 
.0  .he  former  iX;:  i  t  ^t I,"  f'"  "T ^'"« 
of  s«ch  service,  be  binding  .po:::::S;rp:  tie'™' 
the  eame  manner  in  every  resnect  „.  f '"' ""^  Pafes  m 
been  regularly  obtained  fcco  dit  LT}  "'"  '"''' 
..00  of  the  court,  and  such  par  7„r  p  ,  /:™r  P^" 
upon  become  thenceforth  a  nartv  „r  T  .'  """■"■ 

provided  that  it  shall  be  open  fth  IIT  '"  "■"  """' 
served  within  fourteen  daysafter  ?  ^  ".''  ^"''^  '" 
order  to  apply  to  the  co„r7  ym  ion  l":!"-  "'  """ 
charge  such  order  on  any  .round  w,?^  ^  ,  I"""  *"  '''»- 
open  to  him  or  them  on  a  b  11  „f  ''""''' '""'''  I-oon 

bilLstating  the  pre";:,  pro  aC^tr  "';'''^"'^"'''' 
aileged  change  or  transLssTn  o^ LTerl/t  r';""^"'^ 
and  praying  the  usual  relief  conseour  .1  ""'"y- 

Tided  also,  that  if  any  party  so  served  "b">^"'"' ''  ''"'" 

disability  other  thanZert^.TuThort'shirb''";"^ 
force  or  effect  as  against  such  party  „„,i  !  "    "T^  "" 

guardians  ad  litem  shall  have  been  d^ Iv  ^  ''''"'"  "■• 
•«oh  party,  and  the  period  of  fourLn  i"""?,?''  '"' 
elapsed  thereafter,  (p)  "  ^'^^  «'"'"  have 

(P)  Ssemjpropp.  46_„„jj 
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BE-HEARINGS.  (j) 
i-  From  and  after  the  first  A.,^    e  ,     .. 
hearings  of  causes  are  to  be tithfn      ^''  "''*'  ^"  ^— -- 
decree  or  decretal  order  shaTravrh"^'"''' ^^^^^ 

-tered;  and  applications t the  Ja^'o^f  Th"' .^"''"'^"" 
to  discharge  or  vary  orders  made  ,n  ?    .  "^"^eanngs 
decretal  nrHp..    .J.,  ^ers  made  m  court,  not  bein<. 
.  — >  «-  -  «e  Within  four  months  from  the 


'$ 


iiii^ 
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passing  and  entering  of  the  same ;  or  within  such  further 
time  as  the  court  or  any  judge  thereof  may  allow  upon 
special  grounds  therefor,  shewn  to  the  satisfaction  of  the 
court  or  judge. 


(q)  See  Order  IX.,  sec.  17,  p.  51,  supra,  and  Order  XIV.,  sec.  7  of  the  orders  of 
Jnue,  1853,  p.  80,  et  seq.  supra. 

Semble,  that  a  person  brought  before  the  court  bv  service  of  notice  of  the  decree 
under  English  act,  15  &  16  Vic,  ch.  86,  sec.  42,  (Order  VI.  of  June,  1853,  sec.  2,)  is 
entitled  to  present  a  petition  of  re-hearing.  (Ellison  v.  Thomas,  32  L.  J.  Ch.  2  ) 
The  signature  of  counsel  to  a  petition  of  re-hearing  will  not  be  dispensed  with 
(Buckeridge  v.  Whalley,  8  Jur.  N.  S.  473 ;  31  L.  J.  Ch.  416 ;  10  W.  R.  513 ;  6  L.  t' 
N.  S.  312.)  This  case  observes  upon  Knowles  v.  Greenhill,  30  L.  J.  Ch.  670.  The 
rule  is  that  a  re-bearing  is  not  a  matter  of  right  like  an  appeal,  which  can  only  be 
heard  upon  the  evidence  used  in  the  court  below,  but  is  a  privilege  accorded  only  on 
certain  conditions.  In  a  re-hearing  fresh  materials,  and  sometimes  additional  evi- 
dence may  be  used,  and  the  court  relies  on  the  signature  of  counsel  as  9.  prima  facie 
assurance  that  there  hns  been  some  miscarriage  at  the  hearing,  which  it  is  desirable 
to  correct  by  a  re-hoaring. 


To  take  place  at 
time  witnesses 
are  examined. 


HEARINGS,  (r] 

II.  Causes  are  to  be  heard  at  the  same  time  that  the 
witnesses  are  examined  upon  the  close  of  such  examina- 
tion. No  evidence  to  be  used  on  the  hearing  of  a  cause 
is  to  be  taken  before  any  examiner  or  officer  of  the 
court,  unless  by  the  order  first  had  of  the  court  or  a 
judge  thereof,  upon  special  grounds  adduced  for  that 
purpose. 

Examination  of      III.  When  the  examination  of  witnesses  before  a  iudee 

witnesses  when    •  i       »      i    .  «      o 

otifer^th^n  where  ^^  ^"  any  town  or  placc,  other  than  that  in 

pieSgl  to  J  '^^^*^^  *^®  pleadings  in  the  cause  are  filed,  it  shall  be  the 
rie?uty?'""^"*3^  ^^  *^®  V^^^y  setting  down  the  cause  for  such  exami- 
nation, to  deliver  to  the  registrar  or  deputy-registrar 
with  whom  the  pleadings  are  filed,  a  sufficient  time  before 
the  day  fixed  for  such  examination,  a  prsecipe  requiring 
him  to  transmit  to  the  registrar  or  deputy-registrar,  at 
the  place  where  such  examination  of  witnesses  is  to  be 
had,  the  pleadings  in  the  cause ;  and  at  the  same  time 
to  deposit  with  him  a  sufficient  sum  to  covflr  the  expense 


of  the  orders  of 
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of  transmitting  and  re-transmitting  such  pleadings,  and 
thereupon  It  shall  be  the  duty  of  such  registrar  or  deputy- 
registrar  forthwith  to  transmit  the  pleadings  accordingly. 

The  fee  payable  to  the  deputy-registrars  for  setting,,    ,, 
down  causes  under  the  foregoing  order  is  to  be  tvro^'^^'^'&^r^ 


(r)  See  supra  pp.  252,  etaegq.  ~ 

raSby  t^ecorr^is^inTe'Sso?  r  *^%T^««-  -^  i««"e  are  not  properly 
leave  to^atnend.  or  t'o  dismiss  the  h  1  w  Znt  n^°-  T''  '''^'l ''  ^''  the^plaintiJ 
necessary  to  be  introduced  intnthprLr^  prejudice.     And  where  the  matters 

in  iasue/the  proprctrse  ift  gi  /  ^e  rarnd"*1„"d^  wh!''  "^k"^"  '"'^^'''^ 
not  so  connected,  the  proper  course  is  to  rfi«miL?K     u-n^/^^^""®  ^"^'^  matters  are 

The  London,  Cbatham'anS  Dover  RaUway  Co  H  w'  r'ssS  "^  Th"^"'  "'  ^'J^'''  ^• 
Hill,  4  Bro.  P.  C.  641  •  Bierdprmnr.n^T  L      '       ^' ^  ^°^>    The  cases  of  Filkia  v. 

support  of  leave  to  amend  STg'en:  aK^case  o?  W 'h  '  "^^'o^'  "P«"  '^ 

in  support  of  the  bill  being  dismisse.!      Th?I  ^^**'''•  ^^"^^^  ^  Phil.  406, 

Lords  Justices  in  their  judgLnTn  the  firJi':l."'''f  '"''"  '""Sely  reviewed  by  the 

ucii  juugment  on  thefarst  mentioned  case,  reported,  11  W.  R.  391. 

DECREES  FOR  REDEMPTION  OR  FORECLOSURE  OF  MORT- 
GAGES,  OR  FOR  SALE.  (*) 

IV.  When  the  time  for  answering  in  either  of  the 
above  classes  of  cases  has  elapsed,  on  production  to  the 
registrar  of  the  court,  of  the  affidavit  of  the  service  otli^^^^r' 
tue  bill,  and  upon  praecipe,  the  plaintiff  is  to  be  entitled  SWpT' 
to  such  a  decree  as  would,  under  the  present  practice,  rrroaWp'; 
be  made  by  the  court,  upon  a  hearing  of  a  cause  pro 
confesso,  under  an  order  obtained  for  that  purpose ;  and 
on  every  such  bill  is  to  be  endorsed  the  following  notice : 
Your  answer  is  to  bo  filed  at  the  office  of  the  registrar 
at  Osgoode  Hall,  in  the  city  of  Toronto,  (or  when  the 
bill  IS  filed  in  an  outer  county,  at  the  office  of  the  deputy- 
registrar  at  — .)     You  are  to  answer  or  demur  within 
tour  weeks  from  the  service  hereof,  (or  when  the  defen- 
dant is  served  out  of  the  jurisdiction,  within  the  time 
limited  by  the  order  authorising  the  service.)    If  you 
fail  to  answer  or  demur  within  the  time  above  limited, 
you  are  to  be  subject  to  have  a  decree  or  order  made 
36 
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against  you  forthwith  thereafter;  and  if  this  notice  is 
served  upon  you  personally,  you  will  not  be  entitled  to 
any  further  notice  of  the  future  proceedings  in  the  cause 
^.^..-This  bill  is  filed  by  Messrs.  A.  B^and  C.  Bof 
the  city  of  Toronto,  in  the  county  of  York,  solicitors  for 
the  above  named  plaintiff,  (and  when  the  party  who  files 
the  bill  IS  agent,  add  agents  of  Messrs.  E.  F.  and  G  H 

viiTT'  '''I'''*''''  ^'''  *^'  ^^°^"  P^^^^^^ff-)    And  upon 
bills  for  foreclosure  or  sale  is  to  be  added  to  such  notice 

the  following :  '  And  take  notice  that  the  plaintiff  claims 

that  there  is  now  due  by  you  for  principal  money  and 

interest  the  sum  of ,  and  that  you  are  liable  to  be 

charged  with  this  sum,  with  subsequent  interest  and 

costs  m  and  by  the  decree  to  be  drawn  up,  and  that  in 

default^  of  payment  thereof  .within  six  calendar  months 

from  the  time  of  drawing  up  the  decree,  your  interest  in 

the  property  may  be  foreclosed  [or  sold]  unless  before 

the  time  allowed  you  as  by  this  notice  for  answering  you 

file  in  the  office  above  named  a  memorandum  in  writing 

s^ned  by  yourself  or  your  solicitor,  to  the  following 

effect :  <  I  dispute  the  amount  claimed  by  the  plaintiff 

m  the  cause,'  m  which  case  you  will  be  notified  of  the 

time  fixed  for  settling  the  amount  due  by  you  at  least 

four  days  before  the  time  to  be  so  fixed." 

This  Qrder  is  not  to  affect  any  suit  now  pending. 


(»)  See  aupra  pp.  67,  76,  77,  et  seqq. 

aervice  of  the  bill  and  upon'pldpe''  upo'^^Tc^'  th"e  I'inSff^^^^^  T  '"^^f'l'  "' ''' 
a  decree  a8  would,  under  the  p,  esent  pracUce  be  mdS  bv  ?«  \^  '"'''''1  *"  'V<^^ 
of  a  cause  pro  con/esso,  under  an  order  obtained  fnwh„f  «^  ^  ^T'*  "P**°  *  ^«*^'"e 
ply  that  such  a  decre^  could  onirbe  obtSSn  thl  .n^r'^^'"'  ""'f^  '''''  *°  ^'»- 
practice,  the  registrar  has  authoHty  ?o  rnlan  order  Ir.l^T'  "°^'''  *^'  P^'^"^"* 
Order  XIII.  of  the  Orders  of  ISSs/the  Sntiff  is  entitC  7^'"°:  °*  P'^^'P'-.    ^^ 
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this  were  the  correct  readinc  of  the  nrrlpr  it  ^^..\a    ^     , 

the  plaintiff  had  to  move  fof  an  ordel  ;  'o  trZ,  'ttt".-*  ^^^'^^  ""'''  ^^«'« 
against  corporations,  he  has  to  move  in  chnm  wf  ^V  ^°  °^*'*/^  a°  order  ;>ro  con/mo 
of  the  17th  of  March,  1857\)  He  m^st  also  mov7t[^''''fr-  ^^':'^«'^  "'  ^^  t^*  Orders 
sonal  (See  Order  XIII.,  Ju„e,'] 353  s  c  3  r  He  Z«?'  f """"*  ^"^^  °«*  t'*^'^  P«^ 
Tice  has  been  made  out  of  the  jurisdiction  of  th«  n.  .  *  'i^^^  ™o^«  where  the  ser- 
against  an  absconding  defendair  A^d  alo  i^  .7.!  J'  Vt-l^"".  ''*«*  ^^  Publication 
cases  where  the  service  though  personal  and  m.^l-l '"?^'*^  "".°°*^  ^«"i««.  a°d  « 
cation  is  not  made  before  ^hfeStbn  of  twn  1  ?'"/''' JT^'''*'*'^  *l>e  "PPli- 
the  bill.  (Order  XIII.,  June,  1853  sec  1  {  hT™  ?<f.  ^T  *^'  ^^'«  ^^  eervice  of 
married  woman,  defendant.  '  -^     ^*  """"^  ^^^'^  "^"^e  in  the  case  of  a 

.  part  of  .he  ord.r  f»,S  S  con,,racS  '  i'^'in?^  "'t  ="!"''  ■"'"°«  "'i*  » 
penmaily,  you  will  not  be  enfllT  »„  '  ?'  '"^.""f  ."°''°«  "'  '»"«'»  "pon  you 
..y  bo  '^l^.  .0  couTe' Jirtt^rintrre^te  ^  X^f'^  "" 

In  every  case  where  there  has  been  a  service  anV^lTf.;  7.  »?•*?.  i  *°  ***"  ^"®- 
has  expired,  and  the  plaintiff  is  en  ti  Mir  a.k?-  ^  *1^  *™®  *^''"f°''  answering 
stead  tLreof  be  eutuErto  su  h  a  d^cre     as  wl^^^^  "'^'"''  ^«  ''"  i"" 

made  by  the  court  on  a  hearing^o  tonMo  "  ^"''°*  ^'^'^'''  ^« 

The  order  will  not  apply  to  infants,  or  persons  of  weak  or  unsound  mind 

V.  After  the  first  day  of  February  next,  all  bills  ofBiiiaandpeti- 
complaint  and  petitions  are  to  be  addressed,  "To  theStt"*""* 
Honourable  the  Judges  of  the  Court  of  Chancery."  (t) 


(0  See  supra  p.  16. 

VI.  The  signature  of  a  judge  shall  not  be  necessary  Sg'J?^';2t„„t 


nAAMUinr. 
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SERVICE  OUT  OF  JURISDICTION.  («) 

s.r.,couu«ris.,f  y/^'.^^V'"""  ^^*^^".^^'^^  ^"^  defendant  served  out 
tlTEoX:.,  lu    t  J''"'^'?'^^"  ^f  *^'«  «°"^t  with  an  office  copy  of  a 
66,  Bee.  16.        bill  ot  complaint  shall  be  required  to  answer  the  same 
or  to  demur  thereto,  to  be  as  follows  :  ' 

1.  If  the  defendant  be  served  in  the  United  States  of 
America,  in  any  city,  town,  or  village  within  ten  miles 
from  Lake  Huron,  the  River  St.  Clair,  Lake  St.  Clair 
the  River  Detroit,  Lake  Erie,  the  River  Niagara,  Lake 
Ontario  or  the  River  St.  Lawrence,  or  in  any  part  of 
Lower  Canada  not  below  Quebec,  he  is  to  answer  or 
demur  within  six  weeks  after  such  service. 

2.  If  served  within  any  state  of  the  United  States  not 
within;the  limits  above  described  other  than  Florida 
Texa.,  or  California,  he  is  to  answer  or  demur  within 
eight  weeks  after  such  service. 

3  If  served  within  any  part  of  Lower  Canada  below 
Quebec,  or  m  Nova  Scotia  New  Brunswick,  or  Prince 
Edward  Island,  he  is  to  answer  or  demur  within  eiffht 
weeks  after  such  service. 

4.  If  served  within  any  part  of  the  United  Kingdom 
or  of  the  Island  of  Newfoundland,  he  is  to  answer  or 
demur  withm  ten  weeks  from  such  service. 

5.  If  served  elsewhere  than  within  the  limits  above 
designated,  he  is  to  answer  or  demur  within  six  calendar 
months  after  such  service. 

6.  The  time  within  which  any  party  served  with  any 
petition,  notice,  or  other  proceeding  other  than  a  bill  of 
complaint,  is  to  answer  or  appear  to  the  same,  is  to  be 

he  same  time  as  prescribed  for  answering  or  demurring 
to  a  bill  of  complaint,  according  to  the  locality  of  service 


^  '•'  °'  ^^'^^  -^A^^ABT,  1863.] 

P-t,  .0  a„sw.r  or  der  f  ^b^^-^  f«'  -7  other 

If  such  service  be  effected fn'  2lt  ^'"'™  «'  ^o^owa  : 
dommions  of  the  Crown  before?/'^        ""*  "'""■»  '!■« 
magistrate  of  any  city    town  !    r"^"'' '"'""'«'•  «Wrf 
wWch  such  service  ma/LeeTct..     T"/"'  '"  «  "«- 
oonsul  or  vice-consnl,  or  thetdt'  7 '"''"'  "^ ^"''^ 
nor  jurisdiction.    A^d  if  sll.  ^   »f  a-y  court  of  supe- 
place  within  the  dominions  of  thr?"  ''  ""'''''  "^  4 
jurisdiction  of  this  court   ;„„h  17""'  ""'  ^'"''°  'i« 
before  any  the  like  officer  T      ^""'  "'^^  ^'  ^''orn 
lower  Canada,  before  anv  ^  '^°'"^  P""'".  »<I  in 

davits  appointed  unary's—r'" '*■'«''«■ 
«»cl.  affidavit  shall  be  deemcT  uffi      "  P"'"'""^-  ^■'<' 

««'v.ce  and  identity  withounrirff"'  ^'""^  "^  ™ch 
«'of  the  handwriL'  of  2  ^^'^' "'*'='''' <=''«o'cr, 
»««>  upon  such  affidavit  '""'"'  »^'»™s'cring  the 
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(a)  fiee 


'«i"-«  pp.  33,  34,  .^  ,esg. 


ORDERS 


OF  THIS 


COURT  OF  ERROR  AND  APPEAL. 

r  •  3BD   JULY,   1850. 


Orden  of  the 
Court  of  Error 


1860, 


court  or^rror       Whereas,  by  an  act  passed  in  the  twelfth  year  of  Her 
rJ^Td'W  Majesty's  reign,  intituled,  "An  Act  to  make  further 
provision  for  the  Administration  of  Justice,  by  the  es- 
tablishment of  an  additional  Superior  Court  of  Common 
Law,  and  also  a  Court  of  Error  and  Appeal  in  Upper 
Canada,  and  for  other  purposes,"  it  was  enacted,  that  a 
Court  of  Judicature  should  be  established  in  that  part  of 
this  province  called  Upper  Canada,  to  be  styled  "  The 
Court  of  Error  and  Appeal,"  and  to  be  composed  of  the 
judges  of  the  Court  of  Queen's  Bench,  the  Court  of 
Common  Pleas,  and  the  Court  of  Chancery;  and  that  it 
should  be  lawful  for  the  said  judges  of  the  Court  of  Ap- 
peal,  at  any  time  within  two  years,  to  make  all  such 
general  rules    ad  orders  as  to  them  might  seem  expedi- 
ent for  the  purpose  of  adapting  the  said  Court  of  Appeal 
to  the  circumstances  of  this  province,  as  well  in  regard 
to  the  writs  of  error  or  other  process  by  which  appeals 
should  be  commenced,  and  the  form  and  mode  of  suing 
out  such  process  as  in  respect  of  the  practice  and  pro- 
ceedings of  the  said  court,  and  also  to  regulate  the  allow- 
ance and  amount  of  costs,  and  from  time  to  time  to  make 
other  rules  and  orders,  amending,  altering,  or  rescmdmg 
the  same :  Provided  always,  that  no  such  rules  or  orders 
should  have  the  effect  of  altering  the  principles  or  rules 
of  decision  of  the  said  court  or  any  of  them,  or  of  abridg- 
ing or  affecting  the  right  of  any  party  to  such  remedy  as 
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before  the  passing  of  that  act  might  ha™  h,..«  „...  •  ^ 
in  the  CouH  of  Appeal  thereby  at  ished;  b„t  SHh 
all  respects  extend  the  manner  of  obtaining  sueh  rem Lv 
by  regulating  the  practice  ol  the  said  oouft  inlhZt 

regulations  sCdVe  rai^  b^Lthtnro'ft ?  "' 
be  then  m  session,  then  within  five  days  after  Zl  ! 

and  after  such  time  aforesaid,  be  binding  and  objatv 
It  is  therefore  ordered— 

UPPER  CANADA. 

i^'  S.]    Victoria,  &c. 

-^,  SgT "'  ~ '"'"'  -""^""^ "'  «">  Com  of 

fto'^^LTif'^dlmrinrc''  ?"'=^''?'"«''  -<•  "'»»- 
««■■  Bench  for  timer  r»     /T""-"  °'"'  '"  ""^  Cowt  of 

pass  on  the  case  (or^,l>  ■'  '"  *  P'«»  "f  tres- «•  »■ «  «■ '• 

fa„ifest:trhairi:er';ne7rifv''tb'"  -'S  f  "^'^ 
l™t)weare  informed -to  t"„-r'    \^°  "'"'  ("PP^'" 

'^-rror,ifanythe;ebe:2;ira"oo^d;:|n"llt 
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of  Upper  Canada,  be  duly  corrected,  do  command  you 
that  without  delay  you  scud  under  the  seal  of  the  said 
court  the  record  and  proceedings  aforesaid,  with  all 
things  concerning  the  same,  to  our  Court  of  Error  and 
Appeal,  that  the  said  Court  of  Error  and  Appeal  (the 
record  and  proceedings  aforesaid  being  seen  and  exam- 
ined)  may  further  cause  to  be  done  thereupon  what  of 
right  and  according  to  the  laws  aforesaid  ought  to  be 
done. 

Witness  the  Honourable ,  Chief  Justice,  &c. 

ini^hatcMe.  II.  That  such  writ  may  issue  in  all  cases  where  by 
:n^d*u*°poaTiiat  kw  an  appeal  lies  to  this  court  from  the  judgment  of 
"~""^'  either  of  the  courts  of  Queen's  Bench  or  Common  Pleas, 

upon  security  being  perfected  as  required  by  the  statute 
in  that  behalf,  and  upon  a  certificate  thereof  signed  by 
the  chief  clerk  of  the  court  appealed  from,  together 
with  a  precipe  for  such  writ  being  filed  with  the  clerk 
of  this  court;  such  writ  to  be  issued  under  the  seal 
of  this  court  and  signed  by  the  clerk  thereof,  and  to  be 
tested  in  the  name  of  the  Chief  Justice  or  senior  judge 
thereof  for  the  time  being  on  the  day  of  the  same  issu- 
.ing,  and  to  be  made  returnable  on  the  fifteenth  day  after 
the  day  on  which  the  same  shall  issue. 

III.  That,  unless  otherwise  specially  ordered,  such 
security  shall  bo  personal  and  by  bond,  and  may  be  in 
the  form  prescribed  in  rule  number  five,  and  shall 
be  filed  in  the  principal  office  of  the  court  appealed 
from. 

IV.  That  the  security  for  costs  required  by  the  statute 
12  Vic,  c.  63,  sec.  40,  shall  be  given  by  bond  to  the  re- 
spondent or  respondents  in  the  sum  of  one  hundred 
pounds,  being  the  sum  named  in  the  statute,  which  bond 
shall  be  executed  by  the  appellant  or  appellants,  or  on« 
of  them,  and  by  two  sufficient  sureties,  (or  if  the  appel- 
lant or  appellants  be  absent  from  or  do  not  reside  m 


Katttre  of 
security. 


FORM  OP  BOND  FOR  SECURITY. 

[0RDEB8  T.  AHD  VI.,  Srd  juLT,  I860.] 


^8^ 


coRta. 


Upp«  Canada,  then  by  three  sufficient  sureties,)  ,„d«»«**r 
the  conditions  thereof  shall  be  to  the  effect  that  the  ap-C^" 
pellant  or  appellants  shall  and  will  effectually  prosecute 
his  or  their  appeal  and  pay  such  costs  and  damages  « 

L  h!  T  1  '"  "^^  ""^  •'■'"'«""""  wealed  from 
shall  be  affirmed  or  in  p„rt  affirmed.  The  bond  and 
conditions  may  be  m  the  form  given  by  rule  n«mb« 

V.  That  the  bond  for  securing  costs  shall  be  in  the '"»«'*«« 

lOlIOWing  form  :  for  aecurltj  for 

and^everali,  held  and'fiLl,  Lnd"^^  ^Tof^^' 

in  the  penal  sum  of lawful  money  of  ^n^dZl^i 

which  payment  well  and  truly  to  be  made  we  Wnd  'o!'' 
selves  and  each  of  us  by  himself,  our,  Tnd  each  "^ 
our  heirs,  executors,  and  adminisiator^  ^especfelf 
firmly  by  these  presents.     Witness  our  hands  anj  3 

respectively,  the dav  of  - ;»>  *i,         »"«  seals 

Lord :  ^      '    "  *^®  y^^^  of  our 

Whereas  the  (appellant)  alleges  and  complains  that  in 
the  giving  of  judgment  in  a  certain  suit  in  her  Maie^V'a 
Court  of  Queen's  Bench,  (or  the  Court  of  Common-pkL 
as  the  case  may  be)  in  Upper  Canada,  betwer  (theT 

Now  the  condition  of  this  obligation  is  sHoh  fliof  v 
the  said  (appellant)  do  .nd  shafi Tfl^ctLly  pV  s^^^^ 
such  appeal  and  pay  such  costs  and  damages^as^ sh^l  be 
awarded  in  ^oase  the  judgment  aforesaid  to  be  appealed 
from  shall  be  affirmed  or  in  part  affirmed,  then  tCob 
ligation  shaJl  be  void,  otherwise  shall  r^mJn  t  fl 

VT.  That  when  the  judgment  to  be  appealed  from 
directs  the  payment  of  money,  and  the  annpTlnpt  -i-^-J-, 
to  stay  the  execution  thereof,  then  the  bond  or  security 
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Amonntof 
■eeutity. 


aforesaid  shall  be  double  the  amount  of  such  judgment, 
unless  the  same  sh..H  je  in  debt  or  bond  for  a  penal  sum 
or  upon  a  warrant  of  attorney  or  Cognovit  Actionem  or 
otherwise,  exceeding  in  amount  the  sum  really  due,  in 
which  case  the  bond  shall  be  in  double  the  true  or  real 
debt  and  costs  only ;  and  the  amount  so  recovered,  and 
of  such  true  and  real  debt  and  costs  shall  be  stated  in 
the  condition  or  recital  to  the  condition  of  the  bond  or 
security,  immediately  after  the  statement  of  the  nature 
of  the  action,  and  the  condition  shall  be  to  the  effect  that 
the  said  (appellant)  shall  effectually  prosecute  such  ap- 
peal, and  if  the  said  judgment  so  to  be  appealed  from  or 
any  part  thereof  shall  be  affirmed,  shall  pay  the  amount 
directed  to  be  paid  by  the  said  judgment,  or  the  part  of 
such  amount  as  to  which  the  said  judgment  shall  be 
affirmed  (if  it  be  affirmed  only  in  part)  and  all  damages 
which  shall  be  awarded  against  the  said  appellant  in  the 
appeal :  provided  always,  that  in  cases  where  the  security 
to  be  given  shall  be  in  a  sum  above  five  hundred  pounds, 
it  shall  be  in  the  discretion  of  the  court  appealed  from 
or  of  a  judge  thereof  in  vacation,  to  allow  security  to  be 
given  by  a  large  number  of  obligors,  apportioning  the 
amount  among  them  as  shall  appear  reasonable. 


incgeetment;        VII.  That  when  the  judgment  appealed  from  shall  be 
.  in  an  action  of  ejectment,  the  security  required  by  the 
last  preceding  rule  shall  be  taken  in  double  the  yearly 
or  uMtion       ^*^"®  °^  *^®  property  in  question ;   and  in  cases  where 
TCiating  to  rent,  the  matter  in  question  shall  relate  to  the  taking  of  any 
annual  or  other  rent,  customary  or  other  duty  or  fee,  or 
any  other  such  like  demand  of  a  general  and  public  na- 
ture, affecting  future  rights,  the  amount  in  which  security 
shall  be  taken  in  addition  to  the  security  required  for 
costs  shall  be  fixed  by  order  of  a  judge  of  the  court  ap- 
pealed from. 


BOND  AND  AFFIDAVITS. 

[OEDIRS  VIII..  IX.,   AKD  X.,    8ed   JULY,    1850.] 
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oil?'  ?^'  *^f/f  "rity  required  by  the  two  last  pro- ^^ »«  by  bo»a, 
ceding  rues  shall  bo  given  by  bond,  and  the  rechals -" --•""'"'^ 
and  condmonm  such  bond  shall  bo  such  as  shall  confort 
to  the  provisions  of  the  said  two  rules,  with  such  furthe^ 
or  other  conditions,  in  cases  where  the  judgment  i   no 
for  the  payment  of  a  sum  of  money  only,  fs  the    ucLe 
approving  such  security  may  think  fit  to  order.  ^ 

wlffi/^f  *^'  ^''*^f  *'  '"'^  ^""^'  ««  «"reties,  shall, 
hj  affidavit  respectively,  make  oath  that  they  are  rJ  .« 

severally  worth  the  sum  mentioned  in  such  bond,  over 
and  above  what  will  pay  and  satisfy  all  their  debis 
which  affidavit  may  be  in  the  following  form--^^  ' 


In  the  (style  of  court.) 
— -,  and  G.  H.  of 


A.  B.,  plaintiff,     "i  E.  F.  of 

self  saith,  that  he  is  a  resident  inh^M^L/jr""  '""'■ 

pay  all  his  debtf  Z'/nd"  wfiipr^rG  t'^t"  "'/^ 
aaith,  that  he  is  a  resident  inhabS  of  ini'  *^"';,'"°'?'f 
and  is  a  householder  in  (or  frefhX  in)'^'',^''!*? 
he  IS  worth  the  sum  of  (n^  f ho  «„«  ^  TT'  "^  '"** 
above  what  will  paTallhL  debts.         ""'^  ^'^  ^'^^  ^^^ 

(Signed,)  E.  p. 

(J       JT 

Sworn  by  the  above  named  deponents,  E.  F.  and  G  U 

X.  Y.,  ^  Oommissioner^  ^c» 
X.  That  fourteen  days'  notice  f^aH  Ko     • 
«-  and  place  at  whioh'appnlorwintrdrt    !  ^™W* 

.0  .  .adgo  .uoreof  u  vacation  for  the  allowanc;  of  aid, 


ALLOWANOB    07    BOND,   AO. 
[OBOIBa  XI.,  XU.,   ZIII.,  AMD  XIT,,   Skd  jdlt,  1850.] 


How  allowaaM 
tolMoppoM<L 


security ;  -which  notice  shall  contain  the  names  and  ad- 
ditions of  tho  obligors. 

XI.  That  tho  allowance  of  such  security  may  be  op- 
posed by  affidavit ;  but  that  in  the  absence  of  any  such 
opposition,  the  affidavit  above  mentioned  shall  be  suffi- 
cient, in  the  discretion  of  the  judge,  to  warrant  the  al- 
lowance thereof. 


XII.  That,  if  allowed,  the  officer  of  the  court  shall 
WhMikUowtd.    endorse  on  such  bond  the  word  "  allowed,"  prefixing  the 
date  and  signing  his  name  thereto ;  upon  which,  such 
security  shall  be  deemed  perfected. 


BMuritj  In  caaM 
under  12  Yio., 
eta.  08,140. 


XIII.  That  cases  coming  within  the  twelfth  Victoria, 
chapter  sixty-three,  section  forty,  numbers  two  and  four, 
shall  be  disposed  of  by  special  order,  as  the  occasion  may 
require ;  except  that  the  security  thereunder  shall  be 
personal  and  by  bond  as  aforesaid. 


When  Judgment     XIV.  It  18  Ordered.  That  if  in  any  case  iudsment 

•tppMled  from  la  .       '  .  .  s—vm* 

giren  on  »  point  shall  be  hereafter  given  in  any  of  the  said  courts  upon  a 
paring  on  tho  question  of  law  not  appearing  upon  the  record,  but  which 
judgment  would  be  subject  to  be  reviewed  in  error,  if 
the  question  thereby  determined  were  presented  to  the 
court  on  a  special  verdict,  or  by  bill  of  exceptions  or  de- 
murrer to  evidence,  then  in  every  such  case  the  judg- 
ment 80  given  may  bo  appealed  from,  notwithstanding 
the  question  shall  not  appear  upon  tho  record. 

Provided,  Ist. — -That  before  the  expiration  of  three 
calendar  months  from  the  day  on  which  the  decision 
shall  be  pronounced,  the  party  intending  to  appeal  shall, 
by  his  attciuey,  file  in  the  office  of  the  clerk  of  the  court 
in  which  the  cause  shall  be  or  shall  have  been  depending, 
and  shall  serve  upon  the  opposite  party,  his  attorney 
or  Agent,  a  notice  to  the  following  effect : 


JUDGMENT  APPEALED  FROM  ON  POINT  OP  LAW. 

[OBDBE  XIV.,   8lU)  JULT,  I860,] 

"  Tho  plaintiff  (or  defendant  as  the  caso  may  be)  in- 
tends to  appeal  from  the  judgment  of  the  court  upon  the 
ruje  mn  for  nonouit  or  for  new  trial "  (or  as  the  case  may 

2ndly.--.That  ejcecution  shall  not  be  stayed  unless 
security  bo  given  as  in  other  cases  of  appeal. 

Srdly.— That  in  case  of  any  appeal  under  this  rule 
the  party  appealing  shall  prepare  a  written  statement  of 
the  cabe,  and  of  the  question  determined,  and  of  the 
judgment  or  decision  thereon  from  which  he  appeals : 
whic  :,  being  signed  by  both  parties  or  their  respective 
attorney  or  attorneys,  and  approved  of  by  one  of  the 
judges  of  the  court  appealed  from,  shall  be  transmitted 
with  the  transcript  of  record  certified  by  the  clerk. 

4th~That  in  case  the  parties  or  their  attorneys  shall 
not  agree  in  such  statement,  then  the  appellant  may,  on 
summons  to  the  opposite  party  apply  to  a  judge  of  the 
court  appealed  from  to  approve  of  the  statement  to  be 
submitted  to  him;  which  judge,  on  hearing  the  other 
party  or  in  case  of  his  non-attendance,  on  hearing  the 
appellant,  may  approve  or  modify  the  statement,  as  to 
mm  shall  appear  proper. 

6th.-That  the  Court  of  Appeal  may,  in  its  discretion, 
remit  such  statement  to  be  amended  as  may  appear  ne- 
cessary for  more  correctly  exhibiting  the  point  or  points 
which  have  been  determined  in  the  court  below. 

6th.-That  when  the  Court  of  Appeal  shall  have  de- 
termmed  the  matters  brought  before  them  under  this 
rule  they  shall  certify  their  decision,  and  send  the  same 
to  the  court  below,  with  such  order  as  to  entering  iudg- 
ment  for  either  party  or  otherwise,  as  the  case  shall  ap- 

pear   to  them  tn  n^nnSr-.^  '^ 
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WRIT  OP  APPEAL. 

[0EDBE8  XV.,  XVI.,  AND  XVII.,  3bD  JULY,  1850.] 


Writ  of  appeal  to 
be  endorsed  by 


XV.  That  the  writ  of  appeal  from  either  of  the  said 
ap'iJeate'i  from"  common  law  courts,  upon  being  presented  to  the  chief 
clerk  of  the  court  appealed  from,  shall  by  endorsement 
thereon,  be  allowed  by  him  if  the  appellant  has  given 
the  requisite  security,  such  allowance  to  be  as  follows  : 

Allowed  the day  of ,  185 

(Signature  of  the  Clerk.) 
And  that  when  allowed,  the  said  clerk,  on  payment  of 
legal  fees,  shall  proceed  to  comply  with  the  order  of  the 
writ,  and  the  Chief  Justice  or  some  other  judge  of  the 
court  appealed  from,  shall  endorse  a  return  thereon  as 
follows : 

By  virtue  of  the  within  writ,  the  record  and  proceed- 
ings therein  mentioned,  are  sent  under  the  seal  of  the 

Court  6f ,  as  within  it  is  commanded ;   such  record 

and  proceedings  being  contained  in  the  transcript  there- 
of hereunto  annexed  and  signed  by  (officer's  name),  clerk 
of  the  said  court. 

(Signed)  ^     ' 

Chief  Justice  (or  Judge.) 

XVI.  That  the  clerk  of  the  court  shall,  in  order  to 
such  return,  cause  a  fair  and  full  transcript  of  the  judg- 
ment  appealed  from,  certified  under  the  seal  of  the  court 
and  signed  by  him,  to  be  affixed  to  the  writ  of  appeal } 
which  transcript,  so  certified  and  transmitted,  with  such 
further  certificate  as  may  be  required  in  cases  under  the 
fourteenth  rule,  shall  be  deemed  a  sufficient  compliance 
with  the  writ. 


Transcript  of 
judgment  ap- 
pealed from  to 
M  made. 


Bale  <o  return 
writ  of  appeal. 


XVII.  That  if  any  writ  of  appeal  be  not  duly  returned, 
a  rule  to  return  the  same  may  be  obtained  at  any  time 
as  of  course,  on  filing  a  motion  paper  therefor,  with  an 
affidavit  of  the  allowance  of  the  writ  and  the  delivery 
thereof  to  the  chief  clerk  of  the  court  appealed  from,  at 
least  fourteen  days  previous  to  such  application  and  of 
its  uou-retura. 


f  the  said 
the  chief 
iorsement 
has  given 
i  follows  : 

Clerk.) 

yment  of 
ier  of  the 
!ge  of  the 
hereon  as 

proceed" 
al  of  the 
ch  record 
ipt  there- 
me),  clerk 

rudge.) 

order  to 
the  judg- 
the  court 
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nth  such 
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any  time 
,  with  an 
delivery 
from,  at 
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[OEi>K«s  xviix.,  XIX.,  XX.,  XXI.,  .«i>  xxH.,  3ei>  acLT,  I860.] 

XVIII.  That  if  not  returned  within  four  days  after '^.^?*  "*^'»««» 
service  of  such  rule  on  the  Chief  Justice  or  some  othe  rr?-' 

judge  and  on  the  chief  clerk  of  the  court  appealed  from  " 

TZc'':l7  for  further  proceedings  must  he  made 
to  the  Court  of  Error  and  Appeal,  upon  a  special  affida- 
yit  of  the  circumstances. 

had  upon  application  to  thesaid  Court  of  Error  and  Ap- ottr^  •^- 
peal,  or  to  any  judge  thereof.  ^ 

ca,^*  f^'  '"^  I '"  '"'^'  diminution,  nor  rule  to  assign  ko  ..  „ece. 
causes  of  appeal,  nor  scire  facias  quare  executionem  non,  %^raK^ 

errors     '''°'''''^'  '"^  ''^^"  '"  """^^'^  "^  assignment  of  ^'""• 

XXI.  No  rule  to  certify  or  transcribe  the  record  shall  a    „   . , 
be  necessary;    and  if  the  appellant  does  nor^ ^ft  -^^- ^^  "^ 
dava  ftftpr  ih^  fir        r  .,  *^^"*"''  ""®s  not,  in  eight  grounds  of  .p. 
days  after  the  filing  of  the  return  of  the  writ  of  ap- Sa^i''^*^  •^* 
peal,  file  and  serve  a  copy  of  his  grounds  of  appeal 
the  respondent  may,  by  notice  in  writing,  demand  the 

ght  days  after  service  thereof  on  the  appellant    his 

tTi:n:'T  '^'?''''^  ^^  P^-^  thereof  by  affi! 
aant,  shaU  be  dismissed  with  costs. 

» J.?^"i.  I*".'  I'""™  "'8*"  ''*7'  "f"  th«  grounds  of 

less  It  shall  be  necessary  to  plead  speoiallv  shall  he  ,L 
oo»mon  plea  or  joinder  of  "l'™  Juo  e/r^J^^V^ 

Ze/o!  /r; '  ."■">  "■>'"=»  *''»  «=Ponde„t  file  his 
."™:'r,  \'«""">5.*'1«/-P»'i»t,  his  attorney  or 
•"e  leave  of  the  court  or  a  judge  thereof  first  had  and 
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{OKDBRS  XXm.   AND  XXIV.,    8eD  JUIT,   1850.]  «f 

obtained^  upon  a  rule  nisi  or  summons ;  and  the  court 
will  proceed  ez  parte  to  hear  the  cause  on  the  part  of 
the  appellant,  and  to  give  judgment  therein  without  the 
intervention  of  the  respondent. 

JProvided  always,  that  either  party  respectively  may 

Further  time,     obtain  further  time  to  file  the  grounds  of  appeal,  or 

the  answer  or  joinder  thereto,  by  the  order  of  the  court 

or  of  any  judge  thereof,  upon  the  return  of  a  rule  nwt 

or  summons  to  be  issued  and  served  in  that  behalf. 

N^toie^         Provided  also,  that  if  the  respondent  does  not  intend 
notto'«brfr*"''to  ^esist  the  appeal,  he  may  give  notice  thereof  to  the 
'***•  appellant ;  and  on  proof  of  such  notice,  ju  igrat'^t  of  re- 

versal shall  be  given  for  the  appellant  as  oi  rc.trse. 

i)<f^AiiV««»*>*«  Provided  also,  that  in  case  the  grounds  of  appeal  are 
wiSS^Vfit'^  °o*  filed  and  served  eight  days  next  before  the  first  day 
daj'of  j?iy.  "*  of  July  in  any  year,  then  the  respondent  shall  be  allow- 
ed as  many  days  after  the  twenty-first  day  of  August 
next  following  as  will  be  sufficient  to  complote  sudli 
number  of  eight  days  within  which  to  file  his  answer  or 
joinder  thereto. 


W^n  appeal  to 
1w  Mt  down  for 
Argument 


XXIII.  That  when  the  grounds  of  appeal  and  answer 
thereto  are  filed,  the  cause  shall,  on  application  of  either 
party,  be  set  down  for  argument  by  the  clerk  of  this 
court,  for  a  day  to  be  fixed,  of  which  notice  shall  be  duly 
given  to  the  opposite  party,  his  attorney  or  agent,  at 
least  four  days  before  the  day  appointed  for  the  hearing 
of  such  appeal. 

SSteKifr-      ^^^^-  ^our  clear  days  before  the  day  appointed  for 
f!iday!fifow^^Sument  the  appellant  shall  deliver  to  the  clerk  of  the 

fcr'U'i'S*^  ^°"^*^  °^  ^^^°^  ?^^  Appeal,  for  the  use  of  the  judges 
thereof,  two  copies  of  the  judgment  of  the  court  below, 
and  of  the  reasons  of  appeal,  and  of  the  pleadings  or 
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WRIT   OP  APPEAL. 

[OBDKHS   XXV..   XXVI..    .KB    XXVIX.,    SeD   ,CLV.    I860.] 

answers  thereto;  and  in  default  thereof  the  appeal  mav 
be  dismissed  with  costs.  ^^      ^^^ 


297 


hJ^'^Z'^  T^^*  *^^  ''^'"^*  °^  *^®  appeal  in  this  court  shall  »«''"'*  •'•PP«a 
be  certified  to  the  courf  nT.T.nou!i  r         :    ^"""  ^'^all  to  be certifi^^y 
V  lutj  court  appealed  from  bv  thp  plorV  «i«'^»«- 

and  when  with  costs,  to  be  paid  by  either  pmv  addW 

as  taxed     and  that  »pon  such  certificate  being  filed  in 
he  court  belc..,  any  entry  thereof  may  be  suggested  o" 
the  roll,  and  further  proceedings  in  that  court  b    had 
accordmg  to  the  course  and  practice  of  such  court    and 
m  case  of  any  new  question  arising,  according  ,;  the 

IXnd      ''"""  "'  '''  """"'  "'  «--■«  Belt 

ProTided  that  the  respondent,  if  the  successful  party 
may  proceed  upon  the  judgment  by  execution,  and  upon 
the  bond  or  security  required  to  be  given  under  th! 
statute  and  the  foregoing  rule  in  that  be'half"  o^  he  mt 
adopt  either  course  separately,  without  prejudice  to  his 
other  remedy  by  waiyer,  delay  or  otherwise. 

XXVI.  That  all  writs  and  all  rules  and  orders  of  th;«„ , 
court  xn  cases  appealed  shall  be  tested  or  reariteth  -'"-"" 

court         "  "'"'■"^'  ^"'' '''  ''^'^  ^^  ^^'  "^''^  of  «"« 

dea^^f^ei  ^f-"'  '"'  T''  "^  "PP^"'  *""  ''«  »  snperse.f'.PP«.««. 
deas  of  execution  until  service  of  the  notice  of  the  allow- i«y»Siffi 
ance  thereof,  containing  a  statement  of  some  particular '"'"'"• 
ground  of  appeal  intended  to  be  argued.   Provided,  that 
"  the  error  stated  in  nnnh  ^/^♦,Vp  «v-n   _  ' 

fHvolou,  the  court  or-a  judge:;;:  Z:^SZ  pro^f 
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allowed  after 
fourteen  days, 
if  not  moved 
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Sd8  APPEALS  FROM  CHANCERY. — PETITION. 

■     [OBDKBS  XXYIII.   AKD  XXIX.,   8bD  JT7LT,    1850.] 

of  the  service  thereof  by  affidavit,  may  order  execution 
to  issue. 

iB  appeals  from      XXVIII.  That  in  appeals  from  the  Court  of  Chancery, 

OKaneery,  securi-  ^  "^  •'' 

tiea  to  be  by      all  securities  under  the  fortieth  section  of  the  said  Act  o' 

bond ;  to  stand 

the  Pro .  incial  Parliament,  passed  in  the  twelfth  year  of 
the  reign  of  Her  present  Majesty,  chapter  sixty-three, 
shall  be  in  the  form  of  a  bond,  which,  together  with  the 
affidavit  of  justification,  shall  be  filed  with  the  registrar 
of  the  said  court,  and  notice  thereof  served  on  the  re- 
spondent, his  solicitor  or  agent;  and  the  same  shall 
stand  allowed,  unless  the  respondent  shall  within  four 
teen  days  after  service  of  such  notice  move  the  said 
court  to  disallow  the  same.  A  special  application  shall 
be  necessary  to  stay  proceedings  under  any  of  the  excep- 
tions in  the  said  section  of  the  said  act. 

XXIX.  That  the  petition  of  appeal  shall  be  in  the 

Petition  of  ap-     n  «       ,     .        i  ,      i    ,  ,  .  ■,  m. 

peal,  form  of;     lorm  Set  lorth  m  the  schedule  to  this  order.     The  peti- 

and  with  whom    ,.  „  i     i     n   ,       «,    -i      .  ,      ,         ■,■,„■, 

filed.  tion  ot  appeal  shall  be  filed  with  the  clerk  of  the  court, 

and  a  copy  thereof,  together  with  a  notice  of  the  hear- 
ing of  the  appeal  shall  be  served  on  the  respondent,  his 
solicitor  or  agent,  at  least  two  months  before  the  time 
named  in  such  notice  for  the  hearing  of  the  appeal. 
Such  petition  shall  not  be  answered,  but  at  the  time 
named  in  such  notice  the  parties  must  attend  to  argue 
the  appeal ;  and  upon  the  filing  of  the  petition,  and  ser- 
vice of  a  copy  thereof  and  of  such  notice,  the  appeal 
shall  stand  in  the  same  plight  as  if  the  petition  had  been 
answered,  and  such  time  appointed  by  this  court  for  the 
hearing  thereof 

The  Schedule  to  the  foregoing  Order. 

IN     THE     COURT     OF     ERROR    AND     APPEAL* 
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APPEALS  TO  THE  PRIVY  COUNCIL. 

fOEDKE  XXX.  AND  XXXI.,  3rB  JULT,  1850.] 

Tha?l^T^^^  P'*^*^^°  °^*^"  '^'^  (appellant)  sheweth  • 
Ihat  a  (decree  or  an  order)  was  lately  and  on 

Crrl^^^P'^  ^^j^^'^'«  Court  o7chaneeryl~ 
Upper  Canada,  m  a  certain  cause  depending  in  th/sa^d 

mV^lJ!!LPftrf  ™,f-  an^dThf  Xt 
since  been  duTre^^^Ted  Tn'dtar  ^^^  ''  '"'^'^  '^ 

Ihat  your  petitioner  feels  himself  aggrieved  bv  th« 
said  rdecree  or  order)  and  he  hereby  ap^  therefrom 
and  humbly  prays  that  the  same  may  be  reversed  o^ 
IrTir-'  .i  ^'"'  ^'^'^'^'^'  ^'"  "^-ka^such  other  order 
meet       '"^        ^"''^''''  ''  ''  ^'"^  ^''^'^''^'  «^^»  ««'m 

And  your  petitioner  will  ever  pray,  &c 
(Certificate  of  Counsel.)  ^    ^'      ' 

K  ^ff'J^^l  *^^  P""*^^  '^'"^  «^^"  ^e  and  are  here- 
by  abolished  but  copies  of  the  pleadings  and  evidence 
ha  1  be  printed,  as  is  at  present  done  in  the  appendix 
to  the  ease,  to  which   the  reasons  of  appeal,  and  forp,. 
supporting  the   decree   or   order,   shall  be   appended  • -^^SUTbut 
and  the  same  rule  ehall  apply  to  such  printed  copies  and  =S.*«  "" 
reasons  as  now  apply  to  the  printed  cases,  and  the  same 
shall  for  all  purposes  be  considered  the  printed  cases  of 
the  appellant  and  respondent  respectively.     Provided 
always,  that  ndthing  herein  contained  shall  prevent  the 
parties  from  joining  in  printing  such  copies  as  they  now 
do  m  printing  the  appendix,  if  they  shall  be  so  disposed. 
Such  printed  cases  must  be  deposited  with  the  clerk  of 
the  court  ror  the  use  of  the  judges,  at  least  four  days 
before  the  hearing  of  the  appeal. 

XXXI.  That  when  it  shall  be  intended  to  appeal  to 
iler  Majesty  m  the  Privy  Council,  the  securities  required  ^ '  p«-i-t«  the 
by  the  statute  twelfth  Victoria,  chapter  sixty-three,  sec-e?-X'to 
tion  forty-six,  shall  be  personal  and  by  bond  to  the  re-  ^ 

SPOndent  or  rAOnnn^an^-n       \.    ■L  .      y    .       ■, 

.     ^....„,,^„„„_3j^^.^j  y^jjj^  ^^  ^^  executed  by 

the  appellant  or  appellants,  or  one  of  them,  and  two 
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800  BOND. — SECURITY. 

[OBDEE  XXXir.,    8eD   JULY,    1850.] 

suflScient  sureties  (or  if  the  appellant  or  appellants  be 
abbent  from  or  do  not  reside  in  Upper  Canada,  then  by 
three  suflScient  sureties)  in  the  penal  sum  of  five  hundred 
pounds,  in  cases  coming  within  the  first  part  of  the  said 
section  forty  six ;  the  condition  of  which  bond  shall  be 
to  the  effect  that  the  appellant  (or  appellants)  shall 
and  will  effectually  prosecute  his  (or  their)  appeal,  and 
pay  such  costs  and  damages  as  shall  be  awarded  in  case 
the  judgment  (or  decree)  appealed  from  shall  be  affirmed, 
or  in  part  affirmed,  and  that  execution  shall  not  be  stayed 
in  the  original  cause  until  security  shall  further  be  given 
by  bond,  in  conformity  to  the  sixth,  seventh,  and  eighth 
rules,  when  from  the  nature  of  the  case  such  further  secur- 
ity shall  be  requisite :  and  in  cases  from  Chancery,  appli- 
cation )to  the  Court  of  Appeal  to  stay  proceedings  shall 
be  by  motion  or  notice ;  which  motion,  if  granted,  shall 
be  upon  such  terms  as  to  security  under  the  statute  or 
otherwise,  as  the  circumstances  and  nature  of  the  case 
require. 

XXXII.  That  the  bond  or  security  referred  to  in  the 
last  rule  shall  be  in  the  following  form  : 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of 

,  C.  p.,  of ,  and  E.  F.,  of ,  are  jointly  and 

severally  held  and  firmly  bound  unto  G.  H.,  of  -— -  in 

the  penal  sum  of of  lawful  money  of  Canada, 'for 

which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves,  and  each  of  us  by  himself,  our  and  each  of  our 
heirs,  executors,  and  administrators  respectively,  firmly 
by  these  presents.  Witness  our  hands  and  seals  respec- 
tively, the day  of ,  in  the  year  of  our  Lord 

^  Whereas  (the  appellant)  alleges  and  complains,  that 
m  the  giving  of  judgment  in  a  certain  suit  in  her  Ma- 
jesty s  Court  of  Error  and  Appeal  in   Upper  Canada, 

between  (the  respondent)  and  (the  appellant) man'- 

,  fest  error  hath  intervened  ;  wherefore  the  said  (appel- 
lant) desires  to  appeal  from  the  said  judamfin*-.  t/Lr 
Majesty,  in  her  Majesty's  Privy  Council: 
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^to^^X^^  ^  obHgat^n  is  such,  that  if 
such  appeal  and  (or  pay  such  tvl  '^^'^"^"7  prosecute 

-tan  justify  the.  'Sii:;x  s  t  r  ""'■^'■ 

O'^y.   the  .a„e  fee.  and   a«  let  'Zl  t  T""^ 
m  appeal  by  the  clerk  of  the  oZTlt  t  '"""^ 

peal  for  attorneys  and  li   !  ^'■™''  ^i"!  ^P- 

L  court,  aa  "f  aZt'r^^i:^,^  "^°"  °^  *'« 
court  from  which  the  appeal  LH       T"""  "  "'^ 

and  that  counsel's  fees  sW  he tl;"    f ".''""«''" 
of  the  clerk,  provided  *),«/      ,*'"'*'*  '"  «>«  discretion 

.eupou.ds   haibe   axed    "t*^=:  '"  ""''™^'  '^'^^^^g 

.iopresided  on  tt  ~;?t  tn"  Z'":'''"'  ^"''^ 
nxt  senior  judge.  '  *"'  *'''«'"=«  »f  *e 

ti  Sti^rftitrsraurt^''''""'^^  ^-^^  - 

after  the  several  terLs  oT  Hi  art  t  r"?^™''''^ 
-,  as  appointed  by  the  sS'St/fh^ff" 
13,  at  eleven  o'clock  in  fh^  f^  '      *  ^^^  ^®^'      • 

that  the  said   e^X  Sr;^^^^^^^^^^ 
and  meet  at  such  other  per^ds  as  sh,"^'        •''"'' 
for  the  hearing  and  disnosinlof  \      ^'  ^P?'^'^*^^ 

before  it.  disposing  of  any  business  brought 
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soft  APPEAL  BOOKS. 

[oaoxB  27tb  jumb,  1866,  and  obdbb  SIst  deokmbeb,  1868.] 

FRIDAY,  27th  JUNE,  1856. 

Ordered,  that  copies  of  the  pleadings  and  evidence 
shall  be  printed,  in  all  cases  appealed,  together  with  the 
reasons  of  appeal,  and  the  reasons  relied  upon  for  sup- 
porting  the  judgment,  decree,  or  order,  and  the  opinions 
of  the  judges  in  the  courts  below,  when  not  published  in 
the  reports,  which  copies  shall  for  all  purposes  be  con- 
sidered the  printed  cases  of  the  appellant  and  respondent 
respectively,  and  a  copy  must  be  deposited  with  the 
clerk  of  the  court  for  the  use  of  each  of  the  judges  at 
least  four  days  before  the  hearing  of  the  appeal. 


■IujI 


,   TUESDAY,  21sT  DECEMBER,  1858. 

It  is  ordered  that,  after  the  present  sittings  of  this 
court,  the  clerk  shall  receive  no  appeal  books  unless  they 
be  printed,  on  one  side  only,  on  good  papei",  in  deroy 
quarto  form,  with  small  pica  type. 

It  is  ordered  that  in  all  cases  in  which  the  case  for 
appeal  is  required  to  be  settled  by  any  judge  of  either 
of  the  courts,  the  appellant  shall  serve  on  the  opposite 
party  a  copy  of  the  case  he  intends  to  submit  for  the 
judge's  approval,  at  least  four  days  before  the  applica- 
tion to  have  the  case  settled. 
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ORDERS. 

RULES  AND  REGULATIONS, 
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PRIYT   COUNCIL, 

PASSED  13JH  JUNE,   IfiM. 

Whereas  there  was  this  day  read  at  f»,o  "r      ^     « 

port  from  the  Right  Honourable    he  Lod   ofTht  j!" 

ml  Comm  ttee  of  the  Pr,V^  r««      -i    °^^^,<^*  *^e  Judi- 

%  last  p.,  hui;xr' '  tt:  thei'?  i 

the  Judicial  Committee  have  taken  inVr    "^ 
practice  of  th.  Committee  wth  I  ,t  ,7"^^^^^^^^      "■* 
">y,  despatch,  and  efficiency  in  fL         n  ®    •  ^^  """">■ 
»f  W  M^-esty  in  Co,:^!'!  S^XSa" 
greed  humbljr  to  report  to  her  Maies  v  tl°  f  f  •'^ 
tot  that  certain  changes  should  rmadl'    .«  ""^"i 
H  practice  in  appeals,  and  re.ommenlt  thafc. T'  ' 
rules  and  regulations  therein  set  {o7i)^TMv         '*'" 
be  obserred,  obeyed  and  carried  w  ''^''O^fo'-'t 

'er  Majesty  is  pLedlo^S  rreT '  "'"'^^^ 

Privy  Council,  to  approve  thClf      .    /?"°'  "^  ^" 

reg«l«tions  se    fortrtberefn  Tn  T      ^  '"'*'  »""» 
videlicet:-  '  '"  ""^  ^"'''J'  following, 

!•  That  any  former  usage  or  practice  of  her  M^-esty's 


; 
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REaiSTRAR ;   TRANSCRIPTS  TO  BE  SENT  TO. 

[OBDERS  11.  AND  III.,  13tH  JUNE,  1858.] 


ro«£^'iSi;may''^"^y  ^°"^^^^  notwithstanding  an  appellant,  who  shall 
SS'ij'  "**"*  °'  succeed  in  obtaining  a  reversal  or  material  alteration  of 
any  judgment,  decree,  or  order  appealed  from,  shall  be 
entitled  to  recover  the  costs  of  the  appeal  from  the  re- 
spondent, except  in  cases  in  which  the  Lords  of  the  Judi- 
cial Committee  may  think  fit  otherwise  to  direct. 

Trangoripts  to  be     H.  That  the  registrar  or  other  proper  officer  having 

sent  to  Registrar  .1  .jr  j*  ,.  'I'^t 

ofPriyycSuuoii.the  custody  of  records  in  any  court  or  special  jurisdic- 
tion from  which  an  appeal  is  brought  to  her  Majesty  in 
Council  be  directed  to  send  by  post,  with  all  possible 
despatch,  one  certified  copy  of  the  transcript  record  in 
each  cause  to  the  registrar  of  her  Majesty's  Privy  Coun- 
cil, Whitehall ;  and  that  all  such  transcripts  be  registered 
in  tl|e  Privy  Council  Office,  with  the  date  of  their  arri- 
val, the  names  of  the  parties,  and  the  date  of  the  sen- 
tence appealed  from ;  and  that  such  transcript  'je  ac- 
companied by  a  correct  and  complete  index  of  all  the 
papers,  documents,  and  exhibits  in  the  cause ;  and  that 
the  registrar  of  the  court  appealed  from,  or  other  proper 
officer  of  such  court,  be  directed  to  omit  from  such 
transcript  all  merely  formal  documents,  provided  such 
omission  be  stated  and  certified  in  the  said  index  of  pa- 
pers ;  and  that  especial  care  be  taken  not  to  allow  any 
document  to  be  set  forth  more  than  once  in  such  tran. 
script ;  and  that  no  other  certified  copies  of  the  record 
be  transmitted  to  agents  in  England  by  or  on  behalf  of 
the  parties  in  the  suit ;  and  that  the  fees  and  expenses 
incurred  and  paid  for  the  preparation  of  such  transcript 
be  stated  and  certified  upon  it  by  the  registrar  or  other 
officer  preparing  the  same. 

III.  That  when  the  record  of  proceedings  or  evidence 
in  the  cause  appealed  has  been  printed  or  partly  printed 
abroad,  the  registrar  or  other  proper  officer  of  the  court 
from  which  the  appeal  is  brought,  shall  be  bound  to  send 
home  the  same  in  a  printed  form,  either  wholly  or  so 
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IBAMCBIPTS;   ^„i„ED  AND  WRITTEN.     ^ 

[OBDIB  IT.,  lara  JUS.,  18,18.] 

any,  of  the  co^r   a     elled  trto^I         ""  "'°  '""''  '' 
sanction  of  the  couM.  ''  ""P''''  '"">  ">« 

And  that  in  all  cases  in  which  (I,.,  -«  .•     • 
shall  think  fit  to  havo  the  T  "^      "  '"  "PP^"'' 

they  shall  be  at  liherTv    1,  ^""""^•"S^  ?"""='!  abroad, 

oopL  of  thes  ^"e"  \:  t^^Tll ''''  """'»  "^'^ 
ted  at  their  expense  to  ,h.  "''"'  "'"'  '■'""»"'"- 

on,  t,vo  of  S  p,.  :.    \"ir:;  "'  t'  f-^  Conn, 
above  by  the  officers  of  ttr"^!  ""^  ""'fi'^''  «» 

this  case' no  fnnh     e/p      e":;  c:''"'''  *■""■ '  ""-^  '■» 
reoord  win  be  incu^eroralllS^gLr"''"^  ""* 

or  the  agent  of  the  appellant  prosecuting   he  sZe    ha  l'  "V^y 
b   at  hberty  to  call  on  the  registrar  of  Ihe  Pri  y  Cot  '    '''■ 
oil  tc    aose  it,  or  such  part  thereof  as  m„v  K     ^ 

for.hehearingoftheLse,and1^ral     rS 
thereof  as  the  respondent  or  hk  n  ^nnf  ^    " 

printed  by  her  M.^'estyCint  frbVryre/'''  ■" '" 
on  the  san,o  terms,  .he  appelh,„'t  or  hi   a^^e     e„r'    " 
to  pay  the  cost  of  preparing  a  copy  for  t  re  p  in  ^Tf 
rate  not  exceeding  one  shilling  per  brief  sheet,  atl  1  ke 
wise  the  cost  of  printing  such  record  or  „ppe„"h'x     nd 
at  one  hundred  «pics  of  the  sa.e  be  strucT  o^  wLre 
of  thirty  copies  are  to  b-  delivered  t^  tha  , 
side,  and  forty  kept  for  the  us      f      e  /„  S:? "  "f" 
tee ;  and  that  no  other  fees  for  solictor:  ctis;"";;: 
ransenpt,  or  for  drawing  the  joint  appen.lixf  be  1  e„c 
orth  allowe,!,  the  solicitors  on  both  sides  being  allowed  ,;" 
have  access  to  the  original  papers  at  the  Col.i,  L.'" 
and  to  extract  or  cause  to  be  extracted  and  copi^d'S 


305 


may 


m 


806  BPEOiAt  CAse. 

[OEOnS  V.  AMD  VI.,  18tR  JVNl,  ISSd.] 

parts  thereof  as  are  necessary  for  the  preparation  of  the 
petition  of  appeal,  at  the  stationer's  charge,  not  exceed- 
ing one  shilling  per  brief  sheet. 

'^'i!7'P»u*?^     V«  That  a  certain  time  bo  fixed  within  which  it  shall 

pnatM  WKDln  k 

Mttointim*.  ]yQ  ^]^Q  (jutjy  Qf  ijjio  appellant  or  his  agent  to  make  such 
application  for  the  printing  of  the  transcript,  and  that 
luoh  time  be  within  the  space  of  six  calendar  months 
from  the  arrival  of  the  transcript  and  the  registration 
thereof  in  all  matters  brought  by  appeal  from  Her  Ma- 
jesty's colonies  and  plantations  east  of  the  Cape  of 
Good  Hope,  or  from  the  territories  of  the  East  India 
Company  ;  and  within  the  space  of  three  months  in  all 
matters  brought  by  appeal  from  any  other  part  of  Her 
Majesiy's  dominions  abroad  ;  and  that  in  default  of  the 
appellant  or  his  agent  taking  effectual  steps  for  the  pro- 
secution of  the  appeal  within  such  time  or  times 
respectively,  the  appeal  shall  stand  dismissed  without 
further  order,  and  that  a  report  of  the  same  be  made  to 
the  Judicial  Committee  by  the  registrar  of  the  Privy 
Council  at  their  Lordships'  next  sitting. 

Appeal!  may  u  VI.  'That  whenovcr  it  shall  be  found  that  the  decis- 
fomofaqweui  ion  of  a  matter  on  appeal  is  likely  to  turn  exclusively 
on  a  question  of  law,  the  agents  of  the  parties,  with  the 
sanction  of  the  registrar  of  the  Privy  Council,  may 
submit  such  question  of  law  to  the  Lords  of  the  Judi- 
cial committee  in  the  form  of  a  special  case,  and  print 
such  parts  only  of  the  transcript  as  "may  be  necessary 
for  the  discussion  of  the  same  ;  provided  that  nothing 
herein  contained  shall  in  any  way  bar  or  prevent  the 
Lords  of  the  Judicial  Committee  from  ordering  the  full 
discussion  of  the  whole  case,  if  they  shall  so  think  fit ; 
and  that  in  order  to  promote  such  arrangements  and 
simplifi'"»<^'on  of  the  matter  in  dispute,  the  registrar  of 
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SPBOIAL   CASH, 
[0BD«B  VI.,  18th  jcki,  1868.] 

before  him,  ,„d  haying  heard  them,  .,d  examined  the 
tr.n,or,pe,  may  report  to  the  oomnittee  .»  to  the  nature 
of  the  proceedings. 

And  Her  Majesty  is  further  pleased  to  order,  and  it 
18  hereby  ordered,  that  the  foregoing  rules  and  regula- 
tions  be  punctually  observed,  obeyed,  and   carried  into 
execution  m  all  appeals  or  petitions  and  complaints  in 
the  nature  of  appeals  brought  to  Her  Majesty,  or  to  her 
heirs  and  successors  in  council,   from   Her  Majesty's 
colonies  and  plantations  abroad,  and  from  the  Channel 
Islands  or  the  Isle  of  Man,  and  from  the  territories  of 
the  East  India  Company,  whether  the  same  be  from 
courts  of  justice  or  from  special  jurisdictions,  other  than 
appeals  from  Her  Majesty's  Courts  of  Vice-Admiralty, 
to  which  the  said  rules  are  not  to  be  applied. 

Whereof  the  judges  and  officers  of  Her  Majesty's 
courts  of  justice  abroad,  and  the  judges  and  officers    - 
of  the  superior  courts  of  the  East  India  Company,  and 
all  other  persons  whom  it  may  concern,  are  to  take 
notice,  and  govern  themselves  accordingly. 
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MISCELLANEOUS  POINTS  ON  THE  ORDERS. 

*  INTEREST. 

As  to  allowing  interest  on  the  arrears  of  an  annuity  which  the  testator  in  the  «ni* 
had  covenanted  to  pay,  see  Jenkins  v.  Briant,  16  Sirr..  272.  and  cases  there  c1  fin 
and  La,M«„n  v.  Lainson.  18  Bea.  7.  Interest  will  not  in  gonerurbe  given  from  J 
period  ..nterior  to  the  decree.  (Fowler  v.  Fowler,  4  UeG  &J  250  •  T-i  \  A  ^"  * 
is  not  entitled  to  interest  "from  the  date  of  the  decree  "  on  a  L^t  ihl«h  ''^''°'' 
due  suhsequently  thereto.  (Lain.on  v.  Lainson  1^8  Sv.  7)"  t'\o  '  t  cTs:s7f 
a..owu.gord.sullowmgintere«t  upon  interest.  seeGlndwynv.  Hitch'nan  2Vir Tr? 
Butler  V.  Duncomb.  1  P.  W.  458;  Brown  v.  B.irkhaai  1  P  W  S"  whl*;  ' 
Crad:.k.  1  Keen.  267;  Turner  v.  Turner,  1  J.  &  W  3^47  •  Perkvnf  ^  Bavn""  ^i' 
Br.^  C.  C.  -4;  Combe  v.  Acland,  Dick.  436:  Shephe  d  v  T  tiey   •>  A,k  %?%  \"\ 

Ves    J^.^;  CheMerfield  V.  Janssen.  2  Ves.  Sr.  151  ;  Brewin  v.  Austin   2  Keen  "^'.^ 
Howard  V   Harris.  2  Ver.  195:  Knapp  v.  Burnnby.  9  W.  R   765      And  it  I  nd  ' 
seuied  rule  ttiat  no  interest  will  be  Allowed  on  int^eVest  reported  due   exjm  ?« The 
ca-e  of  a.^ubseq^ent  incumbrancer  pnying  off  a  prior  one  under  a  forpofnl 
redemption  decree.     (Compare  the  preceding  cases  )  foreclosure  or 

It  would  seem  that  in  giving  interest  equity  follows  the  law.     (Pnrker  v  Hutonin 
Bon,  3  Ves.  185:  Upton  v.  Ferrers,  6  Ves.  803;  Boddam  v.  Rylel;  1  Bro  C  C  2^^ 
Lowndes  v.  Collens,  17  Ves.  29.)  '^w.  '■  "««>.  v.  \j.  .^dy; 

1  *' 

The  master's  report  does  not  make  a  sum  found  due  carry  interest  under  Con  Rt 
U.  C,  cap.  XLIII.     (.Mansfield  v.  Ogle,  4  DeG.  &  J.  38,  42.)j 

Interest  may  be  directed  to  he  computed  by  the  decree  on  further  directions  thm,»l, 
not  directed  before.     (Fliutoff  v.  Hayues,  4  Hare.  309.)  airections  though 

A  mortgagee  is  not  entitled  under  3  &  4  Will.  4  ch  27  sec  4«>  rPn«  A  ♦«  ,«„ 
as  againsc  a  second  mortgagee  and  subsequent  incumbrancers;  t.:e  n"e^;  o,  ZIZ 
due  on  hu,  mortgage  for  more  than  six  years,  by  reason  of  an  acknowLdgme.t  Tu 
Tl  W  \  ^.«fi'^  mortgagor  of  the  ^um  due  in  respect  of  interest.  (BolTngT  lU 
11  W  R.  386  )  The  words  in  the  42.,d  section,  •'  bv  whom  the  same  ^s  DlvabT" 
denote  .10  merely  tho.e  Who  are  legally  bound  by  contract  to  payreintE  bit 
nil  against  whom  payment  may  be  enforced  by  an/ action  or  suir  (S  )     tJu  de 

o  n     •  qJ      u  ■  ,%  '^   ^-  ^^  ^^^-     ^^^  cases  of  Hodges  v.  Crovdon  Canal  Pn 

3  Bea.  8b;  Hunter  v  Nockolds,  1  M.  &  G  641  ;  Hughes  v.  Kdi;  3  D  &  VV  482: 
Or.enway  v  Bromfield,  9  Hare,  201  ;  decide  that  no  more  than  sfx  years'  arrears  of 
T,\Z::'"  r^.^'^^'-'^ble  under  the  42nd  section.     But  before  the  3s  had  arrived 

Cr  V  r^Jh-u'     nd  ''tf   TT'''"''?'  ''''  ^^-^'^^^^  ''  ^"d  been  held  by 
ir/i?rtf7n,    V.  C.  that  under  the    betore-mentioned   statutes   a   morteaeee  of  land 

whose  mortgage  debts  and  interest  were  secured  also  by  a  bo"d  or  Covenant  was 
entitled  m  a  foreclosure  suit  to  charge  the  morteaeed  estate  with  thf  J!r 
of  interest  accruing  on  the  mortga'ge  debt  wit^if  tweT  y  'rs  b  fo"e\^^^^^^^^^^ 
st.tution  of  the  suit.  (DuVigier  v.  Loe.  2  Hare.  326.)  Theyceof  redeem  ne  the 
mortgaged  premises  is  the  same  in  a  suit  by  the  moitgagor^to/edoemasT  would 
be  u.  the  like  circumstances  in  a  suit  by  the  mortgagee  fo  foreclose  (/A,?)  J  S 
debt  and  in  erest  are  secured  only  by  the  mortgage   the  mortgazee  is  en  itled  to  no 

r£:G'rL'%?o."T7ur'4Tr^^'rK''^^'''->  see^aisrErvr'Nori" 

kvigVv.tewl^aLirs^it^       '""^""-  '''  '^'^^''"^"'  ''  ^^^^^^^    ^"' 

A  mortgage  deed  recited  an  agreement  to  secure  the  money  with  interest  but  the 
proviso  for  redemption  on  a  day  certain,  and  the  covenant  t/pay  and  the'^^'u^t^^*  *- 
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INJUNCTIONS. 
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MISCELLANEOUS  POINTS  ON  THE  OROBBS. 
[injunction.] 


:  lots  of  w&ste  and  destruction,  and  will  restrain  a  partner  from  doing  an  intentional 
serious  injury  to  the  partnership  property.  (Marshall  y.  Watson,  26  Bea.  601.)  But 
the  court  cannot'  interfere  in  cases  of  mere  permiative  waste  by  a  tenant  for  life. 
(Powys  V.  Blagrave,  1  Kay,  495;  4  DeQ.  M.  &  G.  448.) 

An  injunction  may  be  obtained  against  a  tenant  from  year  to  year,  after  a  notice 
to  quit,  to  restrain  him  from  removing  the  crops,  &c.,  accord'ng  to  the  usual  course 


of  husbandry.     (Onslow  v. 


16  Ves.  173 ;  Pratt  v.  Brent,  2  Mad.  62.) 


The  court  will  grant  an  injunction  in  cases  where  the  aggrieved  party  has  equita- 
ble rights  only,  and  it  has  been  said  that  the  court  will  grant  it  more  strongly  where 
there  is  a  trust  estate.  (Robinson  v.  Litton,  3  Atk.  209 ;  Qaith  v.  Cotton,  1  Dick. 
183  ;  1  "Ves.  Sr.  656 ;  Stansfield  v.  Habergham,  10  Ves.  277.)  Take  for  instance  the 
cases  of  mortgages,  and  see  Farrnnt  v.  Lovel,  3  Atk.  723;  Humphreys  v.  Hairison, 
1  J.  &  W.  681 ;  Eden  on  Injunctions,  165,  166  ;  King  v.  Smith,  2  Hare,  239;  Vin- 
cent V.  Spicer,  22  Bea.  380 ;  it  must  appear,  however,  that  by  the  waste  committed 
(such  as  the  felling  of  tim.bcr  by  the  mortgagor)  that  the  security  would  be  insuflS- 
cient  or  scanty  without  tLe  timber.  (Hippesley  v.  Spencer,  6  Mad.  422;  King  v. 
Smith,  tupra.) 

5.  Nuisance  either  of  a  public  or  a  private  naiure.  (Attoraey-General  v.  Nichol, 
16  Ves.  342;  White  v.  Cohen,  1  Drew.  312.)  See  also  Drewry  on  Injunctions,  pp. 
287-249;  Sup.  68-59;  Beardmore  v.  Tredwell,  7  L.  T.  N.  S.  207;  Bankhart  v. 
Houghton,  6  Jur.  N.  S.  282  ;  28  L.  J.  Cb.  473  ;  7  W.  R.  197  ;  32  L.  T.  382  ;  Wicks 
T.  Hunt,  1  Jo.  372. 

6.  Alienation,  or  in  some  cases,  removal  out  of  the  jurisdiction  of  property  attended 
by  gross  or  irremediable  inji-stice.  (Daniell's  Ch.  P.  1241  ;  Dyke  v.  Taylor,  9  W. 
R,  403.) 

7.  Interpleader  suits.  In  such  cases  the  injunction  will  only  be  granted  on  an 
affidavit  of  no  collusion,  annexed  to  or  filed  with  the  bill ;  (Jones  v.  Shepherd,  9  W, 
B  216;)  and  on  payment  of  the  rent  (Townley  v.  Dearo,  3  Bea.  213)  or  money 
(Pauli  V.  Von  Melle,  8  Sim.  326)  into  court.  Sec  also  Drewry  on  lujuEct'on?,  pp. 
321-827 ;  Sup.  76-76. 

The  rules  by  which  the  court  will  be  guided  in  granting  or  withholding  injunctions 
in  all  these  cases,  are  the  rules  which  guide  it  iu  the  ordinary  administration  of  jus- 
tice, except  that  any  delay  or  laches  in  asking  for  the  injunction  will  be  regarded 
with  more  than  ordinary  jealousy.     (Wintlo  v.  Bristol  Railway  Co.,  10  W.  R.  210.) 

Where  the  injunction  is  obtained  ex  parte,  any  material  suppression  of  facts  will  be 
a  ground  for  its  dissolution  ;  though  it  seems  a  plaintitF  is  not  afterwards  precluded 
from  making  another  application  on  the  real  merits.  (Fitch  v.  Rochfort,  18  L.  J. 
Ch.  468.)  Where  a  plaintiff  has  obtained  an  injunction  on  the  merits,  suppressing 
material  facts,  he  cannot,  on  a  motion  to  dissolve  it,  support  it  on  the  merits  then 
disclosed.  (Hilton  v.  Lord  Granville,  4  Bea.  130;  Fisken  v.  Rutherford,  7  U.  C.  L. 
J.  124.)    But  see  Fitch  v.  Rochfort,  (supra.) 

Leave  may  be  given  to  serve  the  notice  of  motion  with  the  bill,  but  not  before  the 
bill  is  filed;  (Simmons  v.  Heaviside,  22  Bea.  412;)  the  leave  must  be  stated  in  the 
notice;  (Hill  v.  Rimell,  2  M.  &  Cr.  641 ;)  and  see  Hart  v.  Tulk,  6  Hare,  611. 

A  plaintiff  cannot  obtain  an  injunction  pending  a  demurrer.  (Cousins  v.  Smith, 
13  Ves.  164;  Anon  v.  Bridgewater  Canal  Company,  9  Sim.  378.) 

He  may  move  in  vacation  by  petition.     (Temple  v.  Bank  of  England,  6  Ves.  771.) 


An  injunction  will  not  in  general  be  granted  unless  prayed  for,  it  may 
practice.     (Clark  v.  Manners,  2  U.  C.  Jur.  1.) 
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anTSctl^77n'd'i°rSr"';n/V""'  '^'  ^""^«  «'•«  5"  danger  of  m5,.n  r    .- 
(Thibodo  V.  Scobell,  6TcVi^,^?f'''''^  *^-gh  not  pr'aye^f^^^jt  bm! 

So  after  a  decree  in  a  foreclosure  siilf  ««  •  • 
case  being  made  out)  reotrainin™  ^t       '    °  '"Junction  w   '  be  cranfe,?  r 

committing  waste.  ISSXthe^hill^'""'''^"*^"'' '"  P"«s^  n'rfm  cutl^rr"  ^P'"^ 
iitkyns,  1  V.  &  B  313  4.  P  ^  """  ^°^^  ""^  Pray  for  n  ninn^»-  "^Z""*'®*'  ^^ 
F.  0.  L.  J.  mf  '''■'■  «-"■»-  '■  Kine,  s\L.  WV   TXT,,  i^.^  I 
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Be,,,  ,.  Clifford,  1  J. Th  77  j       '"""■  "  "•  "■  368 i  4 11^ N.  s.  mThu'lll 


iiSI',;'^"^r,!:.-?J™'-»»»'«.. 


A  successful  demurrer  in  th^     u  ,    , .  '  ^' 

ob.i.ea,  ,ve.  «.ou«re'a,^,!?|,r.:  arep^r'  ("sXl.^/;  i";™*"  pr.*„,„ 
If  a  bill  is  dismissed  th^  5n-       .•      .  ^*«^°eider  v.  Lizardi,  9  Bea.  461.) 

i.  fl.  8.  12 ;  overruling,  e.  o.,  1  J.  s  H.  678.)     ^      Harn,oi,,  9  W.  R.  819 ;  5  L 

b  "ve" p":;e'ciaU«  Z^Zt°  °"  '"J""""™  "  ""«%  by  affldavi.  ,. 

iBelf  at  ,h8  hcarlniof  .k.         .    "'"'"'""f'tepartie,  «i»mf„.      ■.    '  ""  "»"■•' 

"'«  SoTe  .^yS:,^*"'  ''  '»  '«  treated  as  an  .ffldavU  Mh  o.  .„.,.„,  ,„ 

A  defendant  who  hnrl  ««*     v    ..  amendment.   C/6,-rf ) 


lunnttnn   ;~ .       '  >  °  "' 


-r  ie^,  "S^?  -^-sL^ssisss 


.i   If 


'if 

HI 


312 


ill 


MISCELLANEOUS  POINTS  ON  THE  ORDEES. 
[solicitor.] 


▼.  Earl  of  Lincoln,  8  Sw.  627,)  and  prior  to  its  being  discharged  should  act  in  accord- 
ance with  it.     (Notter  v.  Smith,  Grant's  Cham,  21.) 

It  .?ould  seem  that  service  of  an  injunction  on  the  solicitor  of  the  party  affected 
by  it  is  sufficient,  and  that  a  breach  of  it  after  such  service  and  before  personal  ser- 
vice would  be  a  contempt  of  the  injunction.  (Ai'drews  v.  Maulson,  8  U.  C.  L.  J. 
74 ;  »erf  gwery,  see  Gooch  V.  Marshall ;  Elierton  V.  Thirk ;    cited  at/jora.) 

See  further  aa  to  injunctions  till  the  hearing.  (Mayhew  v.  Maxwell,  3  L.  T.  N 
S.  847;  Coleman  v.  West  Hartlepool  Co.,  3  L.  T.  N.  S.  847;  Ooddeen  v.  Oaklev  2 
-De  G.  F.  and  J.  158.)  ^'  ^ 

^  Where,  after  couimitting  a  breach  of  an  injunction,  the  defendant  left  the  jurisdic- 
tion of  the  court,  substitutional  service  of  the  notice  of  motion  to  commit  the  defend- 
ant for  the  contempt  was  ordered  to  be  made  on  his  solicitor.  (Farwell  v.  Wallbridee 
3  Grant's  Chan.  Rep.  628.)  -  * ' 

SOLICITOR. 

A  party  suing  or  defending  by  a  solicitor  is  not  at  liberty  to  change  his 
Bolicitor  in  the  cause  without  an  order  of  the  court  for  that  purpose.  And  the  rule 
applies  where  there  has  been  a  change  in  the  name  of  a  firm  of  solicitors.  (Mut- 
tlebury  v.  Haywood,  8  Jur.  1085.)  But  when  a  solicitor  dies  pending  a  suit,  no  or- 
der to  change  is  necessary.  (Whalley  v.  Whalley,  22  L.  J.  Ch.  632.)  Where  there 
has  been  a  change  of  solicitors  without  order,  service  of  notice,  &c.,  upon  the  old 
solicitor  is  regular.     (Wright  v.  King,  9  Bea.  161 ;  Davidson  v.  Leslie,  9  Bea.  104.) 

As  to  how  far  the  lien  of  a  solicitor  who  is  changed  in  the  course  of  a  suit  will  be 
affected  by  that  circumstance  see  Cress  well  v.  Byron,  14  Ves.  271  ;  Cane  v.  Martin 
2  Bea.  584;  Commerell  v.  Poynton,  1  Sw.  1 ;  Colegrave  v.  MMuley,  T.  &  R.  400* 
Bozon  V.  Bolland,  4  M.  &  Cr.  354;  Heslop  v.  Metcalfe,  3  M.  &  Cr.  183.  From  these 
cases  it  would  appear  that  the  question  depends  on  whether  the  solicitor  voluntarily 
withdraws,  or  is  changed  by  the  desire  of  h's  client.  As  to  lien  see  Rawlinson  v. 
Moss,  9  W.  R.  733  ;  8  U.  C.  L.  J.  194 ;  Re  Smith,  4  L.  T.  N.  S.  43  ;  9  W.  R.  396  ;  Re 
Williams  28  Bea.  465 ;  Webster  v.  Le  Hunt,  9  W.  R.  804 ;  Griffiths  v.  Griffiths,  2 
Hare,  687 ;  Cane  v.  Martin,  2  Bea.  684. 

Where  a  solicitor  discharges  his  client,  the  client  is  entitled  to  the  convenient  use 
of  his  papers,  notwithstanding  the  lien  of  the  solicitor  ;  (Rawlinson  v.  Moss,  supra;) 
when  the  client  receives  his  papers  q'lert/  who  should  pay  the  costs  of  preparing  a 
schedule  of  them.  (Ihid  )  A  dissolution  of  co-partnorship  between  solicitors  oper- 
ates as  a  discharge  of  the  clients  of  such  co-partnership.     (Ibid.) 

The  court  will  change  a  solicitor  without  making  any  condition  as  to  paying  the 
solicitor  his  costs.  (Vleyers  v.  Robertson,  1  Grant,  439.)  As  to  solicitor's  lien  see 
Wnkefield  v.  Newbnn,  8  Jur.  735.  A  defendant  has  no  lijcht  to  call  upon  the  plnin- 
tiff's  solicitor  to  produce  his  authority  for  using  the  plaintiff's  name,  pnrticulnrly  if 
no  case  of  improper  conduct  on  the  part  of  such  solicitor  is  positively  alleged  and 
verified.    (Chisholm  v.  Sheldon,  1  Grant,  294.) 

It  would  seem  that  a  compromise  of  a  suit  hy  the  solicitor  will  be  binding  tliougli 
made  without  the  consent  of  the  client,  (Swinfen  v.  Swinfen,  (Eng.)  5  U.  C.  L  J.  152; 
overruling  s.  c,  4  U.  C.  L.  J.  238;  Fray  v.  Voules,  (Eng.)  6  U.  C.  L.  J.  216;  Lyd- 
don  V.  Moss,  (Eng.)  6  U.  C.  L.  J.  239  ) 

All  communications  made  by  a  client  to  his  solicitor  are  privileged,  not,  however, 
if  the  solicitor  receive  the  same  information  from  another  source,  either  before  or 
Sitsr  ttic  comoiUQicatiou  by  the  clicut.     (Lewis  t.  Fcauiugton,  (Eng.)  7  U.  C.  L.  Ji 
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In  Ohancebt. 
Between 


Title. 


Plaintiff. 
Defendant. 


John  Smith, 

AND 

John  Styles, 

Address. 
To  the  Honourable  the  Judges  of  the  Court  of  Chanoerv 
Cay  of  Toronto,  (or  wherever  the  venue  may  be  laid  hJ  . 

not  to  where  the  bill  may  be  filed  S  „t     Y     "S  '^e^^, 
of  witnesses  is  to  take  plaelj  "  *"'  *^'«»'»««»» 

Commencement. 

Humbly  complaining  sheweth  unto  your  LordshiDa    TnJ..  ^    v* 
of  the  at,  of  Toronto,  in  the  Gounly  ofYottZd  ptf       i 
Canada,  ^s^e,  (,)  ,he  above  named'^labU^t  f:il;;;~  ""^ 

of'rcuX'f^'Cs^sf';  pp.  4-10,«p.a,  on  the  subject 

nnl'^^l*"  filing  of  bondr&c     fwSsonv  i ^""^  ^PJ"  «««•  4.  of  the  aame 
ported  in  8  Jnr  m  a  ono.  '.JY^  \""'^'°8on  v.  Lewis,  cited  *M«r/.  «  t  :- ZV 

^^'^-)  '  ~ ■■'^" '   "*""  '^'^'"^  ''-  Davenport,  cited  su^ra  f,  9,'  in  29^1 
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o/,  ^c,  and  Mary  Ann,  his  wife,  {h)  the  above  named  plaintiffs  as 
follows : — 

{Tfwife  by  next  friend.)-— ILnmhly  complaining,  &c.,  Mary  Ann 


Wheife  b  defeudant  hais  ti  ri^it  to  security  at  any  stage  in  the  suit,  and  with  a 
knowledge  of  such  right  nevertheless  takes  any  step  in  the  cause  he  will  as  a  rule 
waive  his  right  to  security;  (Craig  v.  Bolton,  2  Bro.  C.  C.  609;   Dyott  v.  Dyott  1 
Mad.  187;  Cooper  v.  Purton,  8  W.  R.  702 ;  Meliorruchy  v.  Meliorruchy,  2  Ves.  Sen 
24 ;)  filing  affidavits  in  answer  to  a  motion  for  an  injunction  is  not  a  waiver  howevAr 
(Murrow  v.  Wilson,  12  Beav.  497.) 

A  defeidaut  having  flfejJtroyed  tfre  iJubject  of  the  suit  and  absconded  was  ordered 
to  give  security  for  costs,  or  the  plaintiflF  may  dismiss  his  bill  without  costs,  f  Knox  v 
Brown,  1  Cox  859.)  .  (.     "^  v. 

It  must  be  remembered  that  the  i-ule  protecting  an  officer  in  actual  service  in  the 
British  army  from  giving  security,  is  inapplicable  to  this  country.  Such  a  person  is 
considered  domiciled  in  England,  out  of  the  jurisdiction  of  the  courts  of  this  pro- 
vince.  And  it  is  doubtful  whether  such  a  person  would  not  be  required  to  give 
securUj  even  thougk  stationed  withift  Ufvper  Canada,  for  he  is  liable  to  be  ordered 
out  01  ibe  jurisdiction  at  any  moment,  and  therefore,  though  stationed,  can  scarcelv 
be  considered  as  resident,  within  the  jurisdiction.  ' 

Every  defendant  appearing  by  a  separate  solicitor  may  require  a  bond,  though  the 
plaintiff  has  given  a  general  one  to  all.    But  though  separate  bonds  be  thus  given 
only  one  penalty  of  £100  can  be  recovered  by  the  whole  of  the  defendants  toeether 
(Lowndes  v.  Robertson,  4  Mad.  465.)  ^ 

If  a  plaintiff  goes  abroad  to  reside  pending  the  suit,  he  will  be  ordered  to  give  secu- 
rity, and  the  proceedings  stayed  in  the  meantime.  (Busk  v.  Beetham,  2  Beav.  537- 
Weeks  v.  Cole,  14  Ves.  518.)  .  oo/ , 

Where  a  plaintiff  changed  his  residence  but  did  not  go  out  of  the  jurisdiction  with- 
out any  intention  to  mislead,  and  no  enquiry  had  been  made  of  the  plaintiff's  solici- 
tor as  to  his  residence,  an  application  for  security  was  refused.     (Knight  v.  Cory,  7 

If  a  plaintiff,  resident  out  of  the  jurisdiction,  having  on  that  account  been  ordered 
to  give  security,  come  to  reside  within  the  jwrisdiction,  the  order  will  be  discharged 
(O  Conner  v.  Sierra  Nevada  Company,  24  Beav.  485 ;  Matthews  v.  Chichester.  30 
Beav.  135.)  ' 

Where  the  plaintiffs  amend  by  striking  out  the  name  of  one  or  more  plaintiffs,  they 
Will  have  to  give  security;  (Fcllowes  v.  Deere,  8  Beav.  853)  ;  so  if  one  of  several 
plaintiffs  causes  his  name  to  be  struck  out  of  the  record,  he  will  have  to  give  secu- 

^*^V  i?o^^®  ^-  ^y"'®^'  ^  W-  ^-  ^27 ;  7  Jur.  N.  S.  899 ;  4  L.  T.  N.  S.  192  ;  30  L. 
J.  Gh.  868.) 

If  the  plaintiff  neglects  to  comply  with  the  cHer  for  security,  the  proper  course  is 
to  move  that  he  do  give  aecurity  within  a  limiJed  time,  or  in  default  that  the  bill  be 
dismissed.  (Camac  v.  Grant,  1  Sim.  848;  Vijitch  v.  Irving,  11  Sim.  122;  Ford  v. 
Bank  of,  ilcgland,  10  Sim.  616;  Giddinga  v.  Giddings,  11  Jur.  649;  10  Beav.  29; 
Wood  V.  Groy,  Efiten,  V.  C,  8th  Octobei  jvuu  3rd  December,  1856.) 

(5)  The  wifw  is  joined  as  a  oo-piaintiff  ^'!^^i.  iter  iiuaband  where  he  is  entitled  to 


B  la  entitled  to 


fOKMS  0^-  PROOEBDlNQg*  jj- . 


the  subject  matter  of  the  suit  •    »      •  i.  ~       '        ~* 

If  a  married  woman  doM  nnt  e.io  ™t. 

•  it:j?°^«'C*''(K"^  ^'ta.^- opposition  .„  her  l...b.„<,  .»„  .^„„y 


In  other  cases  she  must  join  l»er  husband  as  co-plaintiff. 

Sao    Ao/ln-    Tir  _ 


P«L  'J  to'^-LS  ';^^f:."'  "°''  f"^"  m-  »o.  I,  pp.  61..  62,  «^,,  ,„  ,t, 
ofi  K°,  ™  .Tp'pTs'l"!,  "!f  fif '-  -"J  "^riP'io"  of  11.0  ne«  fri»„.      , 
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(XMwa«e<7.)— Humbly  complaining,  &c.,  Join  SmitTi^  of^  ^c,  by 
John  RoBj  off  ^c,  committee  of  the  (person  and)  estate  of  the  said 
John  Smithf  and  the  said  John  Roe,  the  above  named  plaintiffs,  (d) 

{Railway  Company.)— Ema\Ay  complaining,  &c.,  The  Cfrand 
Trunk  Railway  Company  of  Canada,  J-c,  (e) 

Information  on  behalf  of  lunatic. 
Informing  sheweth  unto  your  Lordships 


Attorney-General  of  Upper  Canada  on  behalf  of  C.  D.  of,  &c.,  a 
lunatic,  at  and  by  the  relation  of  E.  F.,  of  the  same  place,  Esquire, 
as  follows : — 


the  bill  may  even  be  filed  against  his  strongest  remonstrances.    (Andrews  v  Cra- 
dock,  Finch's  Prao.  !■  Ch.  376  ;  Cooke  v.  Fryer,  4  Beav.  16.) 

(rf)  Where  a  person  is  of  unsound  mind,  though  not  found  so  by  inquisition 
a  bill  may  be  filed  in  his  name  by  a  next  friend.  ' 

A  lunatic  must  be  a  party  to  a  bill,  or  information  filed  on  his  behalf,  but  an  idiot 
need  not  be,  as  the  lunatic  may  recover,  but  it  is  extremely  improbable  that  an  idiot 
will.  (Attorney-General  v.  Woolrich,  1  Ch.  Ca.  153 ;  but  see,  Ridler  v.  Ridler  1 
Eq.  Ca.  Ab.  279;  and  Smith's  case,  1  Ch.  Ca.  112.) 

To  a  suit  instituted  on  behalf  of  a  lunatic  or  idiot,  it  is  an  invariablw  rule  that  the 
oommittee,  if  there  be  one,  must  l)e  a  party  either  plaintiflf  or  defendant.  (Fuller  v 
Lance,  1  Ch.  Ca.  19.) 

The  relator  must  be  a  person  of  substance.  (Attorney-General  v.  Tiler,  1  Dick, 
378;  2  Eden,  230;  Attorney-Generbl  v.  Parkhurst,  ■  Ch.Ca.  112.) 

It  would  seem  that  where  the  committee  file  a  bill  on  behalf  of  a  lunatic,  they 
should  first  obtain  the  leave  of  the  court.    (Shelford  on  Lunatics,  179,  396,  417.) 

It  will  be  observed  that  infants  sue  by  their  next  friend ;  and  lunatics  by  their 
committees.  The  suit,  however,  of  a  person,  not  sui  juris  is,  both  in  substance  and 
in  form,  by  the  party  actii  *  iy  aggrieved ;  and  accordingly  the  bill  of  a  married 
woman,  or  an  infant  must  commence  as  above  set  forth. 

_  («)  Corporations  in  this  province  are  invariably  authorised  to  sue,  and  be  sued, 
in  their  corporate  capacity,  and  in  their  name  as  a  company,  and  they  then  sue  in  the 
name  of  the  company  as  in  this  instance.  The  form  m  which  each  particular  corpo- 
ration can  p.'operly  sue  should  be  ascertained  from  the  act  by  which  it  is  incorporated. 

If  *^6  plaintiffs  assume  to  sue  in  a  corporate  character,  to  which  they  are  not 
entitled,  the  course  on  the  part  of  the  defendant  is  to  move  to  take  the  bill  oflf  the 
file.     (The  Burgesses  of  Ruthin  v.  Adams,  7  Sim.  846.) 

A  large  body  of  creditors  may  be  represented  by  one  or  more  of  them,  but  the  bill 
must  disclose  a  sufficient  reason  for  departing  from  the  rule  requiring  all  parties 
laierosted  to  be  before  the  coiirt.    An  allegation  that  the  creditors  are  too  numerous 


irews  v.  Cra- 


FORMS  OI*  PROCEEDINGS 

rBIILS.-PBKLIMINABTOBS.BVATIONfl,] 


317 


Authority  from  relator. 
Between,  &c,(,,y^,,^,^^. 

1  iierebj  authorise  vou  tn  fill  *i,     t 
my  name  as  the  relator  therein  ^^°^'  information,  and  to  use 

Dated. day  of L.        g.  j,. 

To  G.  H.,  informant's  solicitor.  °^        ^* 

Authority  from  next  friend, 
f^^^^r^^^o.,  {style  of  cause.) 
1  hereby  authorise  you  to  institnfp  tT,.    i. 
name  aa  the  ne.t  «e/d  of  tVe"  SntH  n''  '"'' '"  "^^  ""^ 
L»ated .  day  of . _.        jj  j,  '  ^-^  ^ 

of-1— . 


To  G.  H.,  plaintiff's  solicitor. 


PRECEDENTS  OP  BILLS 
As  to  filinv  a  ijjii  ;«  tii' 

Court  of  ciTmcTO  Vc^OT  ""-  f-  ««•  ^««-  «•  K"l«'9,  Vthe"  »m/"'";i''i  "•  * 
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court  to  decree  a  sale  of  mortgage  property  in  the  absence  of  parties  out  of  the  jurig- 
uiotion  or  partly  interested  in  the  equity  of  redemption.     Rogers  v.  Linton.  Bunb 
200,  18  no  authority  for  such  a  practice. 

In  Caddiok  ^ .  Cork,  tuj)ra,  the  plaintiff  having  brought  on  tho  cause  for  hearing 
without  I  o,r  im^cis  interested  in  the  equity  of  redemption  before  the  court 
was  ord..i..l  to  \^ny  the  costs  of  the  day.  See  however  Order  29th  June,  1801* 
Bat  a  party  to  a  suit  in  which  a  decree  of  foreclosure  has  been  made  in  the  absence 
of  another  party  interested  in  the  estate,  whose  interest  was  not  disclosed  in  th6 
pleadings  is,  notwithstanding  the  imperfection  of  the  suit,  bound  by  the  decree  of 
foreclosure.  Semble,  a  party  to  a  foreclosure  suit  whose  interest  is  thereby  fore- 
closed, and  who  afterwards  becomes  entitled  tw  an  interest  in  the  same  estate  by 
devise  or  otherwise  from  another  person  who  was  not  i  party  to  the  foreclosure 
may  bring  his  bill  for  rei^onii^tiou.  i  ut  relief  will  not  be  given  in  such  a  case  on  a 
claim  for  redemption,  stating  only  that  the  plaintiff  ia  entitled  to  the  equity  of 
redemption  under  certain  instruments,  but  not  stating  any  of  the  proceedings  ii  the 
foreclosure  suit,  or  the  grounds  on  which  the  plaintiff  seeks  to  set  it  aside.  fBromitt 
T.  Moor,  9  Hare,  874.)  ^ 

Bill  for  specific  performance  of  an  agreement — In  a  bill  1/  a  vendor  against  a  pur- 
chaser for  the  specific  performance  of  an  agreement,  if  the  plaintiff  relies  upon  an 
acceptance  or  waiver  of  title  by  the  defendant,  as  a  ground  for  dispensing  with  tho 
usual  enquiry  as  to  title,  there  must  be  a  specific  charge  to  that  effect,  even  tiiough 
facts  and  circumstances  are  stated  in  the  bill,  which  warrant  the  conclusion  that 
the  title  has  been  accepted  or  waived.  (Clive  v.  Beaumont,  1  DeG.  &  S  397  •  f%^. 
ton  V.  Frankum,  2  DeG.  &  S.  661.)  ThU  doctrine  has  also  been  recognised  in  sub- 
sequent cases. 

Taking  possession  is  not  of  itself  a  waiver  of  title,  though  coupled  with  othc-  cir- 
cumstances it  will  be  so  held.  (Down  v.  Stenson,  24  Beav.  631 ;  Haywood  v  oDe 
4  Jur.  N.  S.  227-8 ;  Sibbald  v.  Lowrie,  18  Jur.  141 ;  Simpson  v.  Sadd,  4  DcG.  M.  & 
G.  665.) 

It  must  be  borne  in  mind,  however,  that  acceptance  or  waiver  of  title  merely  pre- 
cludes the  vendee  from  asking  the  usual  enquiry ;  so  that  if  a  defect  in  the  title 
transpires  incidentally  in  the  course  of  the  suit,  the  court  is  bound  to  take  notice  of 
it,  if  it  come  under  its  observation,  and  will,  in  such  case,  refuse  specific  perform- 
ance, though  the  title  had  been  accepted  or  waived.  (Ward  v.  Trathen,  14  Sim  82  • 
Wilde  T.  Gibson,  1  H.  L.  Cases,  036 ;  Warren  v.  Richardson,  1  Young,  1.)         '     ' 

As  to  what  is  a  sufficient  signing  by  "  the  party  to  be  charged"  within  the  meanina 
of  the  Statute  of  Frauds,  see  Laythoarp  v.  Bryant,  2  Bing.  N.  G.  735  •  Boydeil  v 
Drummond,  11  East  142  ;  Wood  v.  iMidgley,  5  DeG.  M.  &  G.  41 ;  23  L.  J.  Ch' £53.  " 

As  to  part  performance  taking  the  case  out  of  the  Statute  of  Frauds,  see  Clinan  v 
Cook,  1  Sch.  &  Lef.  41 ;  Gregory  v.  Mighell,  18  Ves.  328 ;  Morphett  v.  Jones.  1  Sw." 
172;  Mundy  v.  JoUiffe,  5  M.  &  C.  167  ;  Dale  v.  Hamilton,  5  Hare,  381. 

In  proceeding  against  the  heir  at  law  of  a  dmeased  vendor  for  specific  performance 
or  rescission,  the  personal  representative  oi  .uch  deceased  vendor  .s  a  necessary 
party,  and  the  suit  will  be  defective  without  one,  even  though  an  executor  "deton 
tort '  be  a  defendant,  and  though  no  administration  be  taken  out  before  the  filinir  of 
the  bill.     (O'Neal  v.  McMahon,  2  urant,  145.) 

^Before  filinp  his  bill  the  vendor  should  take  care  to  havv  all  incumbrances  cleared 
off,  other V  ise  he  will  endanger  his  right  to  costs  in  the  whole  or  in  part,  for  as  a 
rule  he  is  only  entitled  to  costs  from  the  time  of  completing,  and  shewing  a  good  title. 
(Wilkinson  v.  Hartley,  16  Bea.  183.)    The  fact  that  he  has  not  a  good  tiUe  at  the 


FORMS  OF  PROCEEDINGS. 


B19 


tiin*  of  filing  his  bill  is  not  n. 

^'^l  for  an  account —AUu^     l  •  •  ^^rani,  duh.)  ""» 

to  submit  to  account*    fp-"""^^  "^""^^  »*  ^eems  not  tn  h«  „ 

Although  the  Court  of  Chn  u 

;-:::r:::rlr«"'«s.r.a;- 

Where  money  i«  th«;v       ,  (Crawshajr  y. 

that  he  sK^ '!*'»?  thing  clai  , led  it  is  nroper  tb-  - 
A'»dland,rilsim  2I)"  ^*^"  ^^«  "°°^*-^\Meux  v!"feli'6'slm°\"7?^S?*'«««*'y' 
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An  interpleader  suit  in  equity  will  now  be  of  rare  occtirrence,  as  the  courts  of  law 
have  jurisdiction  in  most  cases  under  Con.  Stat.,  U.  C,  cap.  XXX.;  and  see  Ford  t 
Dillon,  5  Barn.  &  Add.  885. 

As  to  the  principle  upon  which  the  court  sots  in  interfering  at  the  instance  of  a 
plaintiflf  in  such  a  suit  see  Glyn  v  Duesbury,  11  Sim.  189  ;  Crawshay  v.  Thornton 
2  M.  &  C.  1 ;  Suart  v.  Welch,  4  M.  &  C.  805 ;  Jew  v.  Wood,  1  Cr.  &  Ph.  185  ;  East 
and  West  India  Dock  Co.  v.  Littledale,  7  Hare,  57 ;  Bruce  v  Elwin,  9  Hare,  294  • 
Farebrother  v.  Beale,  8  DeG.  &  Sm.  637  ;  Diplock  v.  Hammond,  2  Sm.  &  G.  141 ;  23 
L.  J.  Ch.  550  ;  Jones  v.  Thomas,  2  Sm.  &  G.  186  :  18  Jur.  460;  Vyvyan  t.  Vyvvan 
80  Bca.  66 ;  8  Jur.  N.  S.  8 ;  31  L.  J.  Ch.  158. 

As  to  the  practice  and  procedure  see  Masterman  v.  Lewin,  2  Ph.  182;  Angell  y 
Hadden,  16  Ves.  202;  Townloy  v.  Dearo,  3  Bea.  218;  Meux  v.  Bell,  1  Hare,  73. 

Administration  tuits. — Where  an  executor  or  administrator  files  a  bill  as  such,  the 
bill  must  allege  that  probate  or  letters  have  been  duly  taken  out  of  the  proper  court, 
though  it  need  not  and  had  better  not  stato  the  name  of  the  court.  (Huinphreys  v! 
Ingledon,  1  P,  W.  752.)  The  character  in  which  the  plaintiff  sues  need  not  be  stated 
however  in  the  style  or  commencement  of  the  bill.     {Ibid.) 

In  an  administration  suit  an  enquiry  as  to  wilful  default  will  not  be  directed  upon 
a  mere  allegation  of  neglect.  Some  particular  instance  must  be  alleged  and  proved, 
so  as  to  raise  at  all  events  a  case  of  suspicion  in  the  mind  of  the  court.  (Masaey  v 
Massey,  32  L.  J.  Ch.  13 ;  11  W.  R.  19.) 

Two  suits  for  the  administration  of  one  estate  being  instituted  within  five  days  of 
each  other,  and  there  being  no  evidence  of  unfitness  on  tho  part  of  either  plaintiff, 
the  court  made  a  decree  in  both  suits,  leaving  the  question  as  to  which  should  have 
the  control  of  the  proceedings  to  be  decided  on  a  referetice.  (Norvall  v.  Pascoe, 
Thompson  v.  Pascoe,  81  L.  J.  Ch.  466 ;  10  W.  R.  338.) 

Partnership. — In  a  suit  to  wind  up  the  affairs  of  a  partnership  and  praying  disso- 
lution, all  the  partners  however  numerous  must  be  before  the  court.  (Walburn  v. 
Ingilby,  1  M.  &  K.  78  ;  Evans  v.  Stokes,  I  Keen.  32  ;  Harvey  v.  Bignold,  8  Boav.  343 ; 
Decks  V.  Stanhope,  14  Sim.  57.)  A  few  members  of  a  company  (not  incorporated) 
may,  however,  sue  on  behalf  of  themselves  and  the  other  members.  (Lloyd  v.  Loarine, 
6  Ves.  773 ;  Gray  v.  Chaplin,  2  S.  &  S.  267.) 

Parties. — Representation. — Generally. — It  is  a  general  rule  that  all  persons  mater- 
ially interested  in  the  subject  matter,  or  any  part  of  it,  should  be  made  parties,  no 
matter  how  numerous  they  may  be.  (Mitford  PI.  164,  and  see  Lidbetter  v.  Long,  4 
M.  &  C.  286.) 

Where,  however,  the  strict  observance  of  the  rule  would  occasion  great  delay, 
expense  or  inconvenience,  the  rule  will  be  relaxed  ;  (Mitford,  170  n.  (v);)  and  see 
Richardson  v.  Hastings,  7  Beav.  327. 

Thus  one  or  more  legatees  (Morse  v.  Sadleir,  1  Cox  352  ;  Harrison  v.  Stewardson, 
2  Hare,  530,)  or  creditors  (Bateman  v.  Margerison,  6  Hare,  496;  Weld  v.  Bonham, 
2  S.  &  S.  91 ;  Handford  v.  Storie,  2  S.  &  S.  196 ;  Holland  v.  Baker,  3  Hare,  68,  70, 
76)  may  sue  on  behalf  of  all  where  they  are  very  numerous.  In  Harrison  v.  Stew- 
ardson, 2  Hare,  530,  it  was  considered  that  18  or  20  were  not  a  sufficient  number  to 
dispense  with  making  them  parties ;  see  further  Hichens  v.  Congreve,  4  Russ.  676, 
and  Michie  v.  Charles,  1  Grant,  126. 

The  parties  represented  should,  however,  clearly  have  a  community  of  interest 
with  the  plaintiff,  and  tho  relief  sought  should  be  beneficial  to  them.  (Evans  v. 
Stokes,  1  Keen,  32 ;  Bromley  y.  Smith,  1  Sim,  8 ;  VanSandau  v.  Moore,  1  Russ, 
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igaL^L^^^  auffioientl.  reprownt  th. 

Waterman.  1  Ve,.  818,  Un'^f ioJJhwSt  l' kT^V) '''  -^^Sgl/'; 

So  where  it  is  alleeed  In  tv.a  ksii       i 
«  of  tb. J„ri.dlc,4  the  court  "ml'™:,'!''  »■•  fJ-ilW  that .  „eo.,..„  „,„, ,. 

V.  WUjod,  1  Qraut,  218.)         '''""°°""'""8'"l"""tlier«li.fl„„k,.   ('^^^        | 

de^^«;?aM^^^^  ittoerrto^SUTw\^-r  *^^'  *^«  ^"^  -»'  -  be 

V.  Cooper,  (Eng.)  2  U.  C.  Jur.  App.  ?.)  °*'''^®  ''^'*'''  «*°°ot  be  granted.   (Lewis 

t  JX;^^^^^^^^^^^  be  prejudiced  through 

tbeYpiiaL'^^^^^^^^^^^^^  or  consent  of  the  plaintiff,  will,  on 

c'tor;  (Jerdein  v.  Bright.  6  L  T  N  I  STg-w^r/^^'''*'  *°  »»«  P^^  b/the  so?° 
ties  to  such  appUcation.    (Ibid.)  '^  *^®  defendants  are  not  necessary  par- 

The  court  considers  the  motives  of  a  next  fr5«„^  ,•«  •    *•*  .. 

41  °'  *  °®**  ^"«°<^ « instituting  a  suit  on  behalf  ot 
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fln  infant,  and  if  it  appear  that  he  had  other  mtives  than  the  benefit  of  the  infant 
will  deprive  him  of  costs.    (Clayton  t.  Clarke,  (Eng.)  8  U.  C.  L.  J.  111.)  ' 

Short  form  of  a  hill  in  a  foreclosure  suit. 

^  1.  Under  and  by  virtue  of  an  indenture  bearing  date  the .  day 

bi .  and  made  between  the  said  defendant,  C.  D.  of  the  first 

part,  E.  F.  his  wife  (who  was  a  party  thereto  for  the  purpose  of 
barring  dower  only)  of  the  second  part,  and  your  complainant  of  the 
third  pgrt ;  your  complainant  is  a  mortgagee  of  certain  freehold 
lunds  therein  comprised,  being  composed  of  (description)  for 
securing  the  payment  of  the  sum  of  £ and  interest. 

2.  The  time  for  payment  of  two  instalments  of  interest  (which 

two  instalments  amount  together  to  the  sum  of  £ )  has  elapsed 

and  the  same  still  remain  unpaid,  by  reason  whereof  the  whole  of 

the  said  principal  sum  of  £ and  interest  hath  become  due  and 

payable,  and  your  complainant  is  entitled  to  call  in  the  same. 

3.  Neither  your  complainant  nor  any  om  on  his  behalf  hath  been 
in  the  occupation  of  the  said  mortgaged  lands  or  in  the  receipt  of 
the  rents  and  profits  thereof. 

4.  No  part  of  the  said  sum  of  jB hath  been  paid,  but  the  whole 

thereof,  together  with  a  large  arrear  of  interest  thereon,  is  now, 
under  the  circumstances  aforesaid,  due  and  unpaid. 

5.  The  defendant  C.  D.  is  entitled  to  the  equity  of  redemption  of 
the  r;aid  mortgaged  lands. 

6.  Your  complainant  therefore  prays  as  follows,  that  is  to  say: 

That  he  may  be  paid  the  said  sum  of  X — and  interest, 
and  the  costs  of  this  suit,  and  in  default  thereof  that  the 
equity  of  redemption  of  the  said  mortgaged  lands  may 
be  foreclosed,  and  for  that  purpose  that  all  proper  direc- 
tions may  be  given  and  accounts  taken,  and  that  your 
complainant  may  have  such  further  and  other  relief  as 
to  your  lordships  may  seem  meet. 

And  your  complainant  will  ever  pray,  &c. 

Form  of  bill  to  enforce  payment  of  an  annuity. 
1.  Bjr  indenture,  bearing  date  the  26th  day  of  February,  A.D., 
1848,  and  made  betweea  your  complainant  of  the  firs(j  part  and  the 


323 


said  defendant  W  G  „f  .1,  """"nr.] 

then  seised  in  fce  o?  /if'  TT''  P*"'  y"  •'"mplain.nf  /»,  • 

.nnmty  by  tie  same  indenture  ^JT  V"^  o^-«««.  »d  of  the 
conveyed  unto  the  said  def  "^"^1  ?f  ''^"»»ft«  mentioned 
and  the  said  defendant,  by X  "1'/ •'?'' '"  ''"  "■?  (^-mS 
eratjon  for  the  sale  and  oo'nylnt  to  hf "    ^  ""* '»  P»«  «»»«- 
the  further  sum  of  6s.  by  your  Z  *,  ^"^  "^  ">*  ^aM^lted,,  «„d  of 
<Iant,  granted  unto  your  comIi„rt^'*""'"'.P»'''  '*"■«  '"id  i 
charge,  or  annual  bL  of  ^30  tlT     /""""^  "'  «'«ar  yearly  rent 
0  natural  lifeof  your  ootpU^n?:  .r^'^*'''^ ^^^d  Sg 
We  upon  and  yearly  issuin7out  ofl".""''  ." .'"'  '^'""•S^''  ""d  charge" 
t.oned  and  described.    To  have  aL*^  T'f,  ''"^^  hereinbefore  men 
%  of  July,  1850,  the  said  In„„1.v     ""'''''''""»  ^"^  'hoTsth 
hj  four  equal  quarterly  paymenl  of ^;;/™'  charge  to  be  pjd 
of  July,  October,  January  a  "A''  H  t  ^\  '"'"'•  °"  ">«  15th  days 
the  continuance  thereof.  ^  ""'' '"  «"«'"  »<1  every  year  during 

*« '-CStu  ar^r^^''-  ^-  -"  '■•-  after 
-d  ^^fendant  to  your  compttne  bl?'  ''fJ-'^PaH  hZ 
late  become  very  irregular  i'  the  plme„foVtf  *'^'"''"  '"^''  »f 

3.  There  ,s  now  due  to  your  c2!^  "  '  """«• 

npwards  ufon  the  foot  of  the^rdrn!^'"*"'  ""'  '"^  "^  *75  and 

annuity  or  rent  charge'  fell  Ll"°'       "  *'  ^"^  *'"■«  »'»ce  the  said 
'«»»  npon  the  premtes    1  Zj^!^  "'  "''"'''''  ""Bciont  dTs 

'""««•  -  -  ■   ^'^^^  -jf  a  sale  of  the  said 
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6.  The  said  defendant  ia  now  subject  to  the  said  rent  charge,  the 
owner  in  fee  of  the  said  lands. 

1.  Your  complainant  therefore  prays  that  the  said  annuity 

or  yearly  rent  charge  may  be  declared  to  be  well 
charged  on  the  said  land,  and  that  an  account  may  be 
taken  of  ^what  is  due  to  your  complainant  on  the  foot 
thereof,  and  that  the  said  defendant  may  be  decreed  to 
pav  unto  your  complainant  the  amount  which  shall  be  so 
found  due  by  a  short  day,  to  be  appointed  for  that  pur- 
pose, together  with  interest  thereon  and  the  costs  of  this 
suit,  and  in  default  thereof  that  the  said  lands,  tenements 
and  hereditaments,  or  a  competent  part  thereof,  may  be 
sold  for  the  satisfaction  thereof,  and  the  proceeds  of  such 
sale  applied  accordingly. 

2.  And  that  a  receiver  may  in  the  meantime  be  appointed 

to  receive  the  rents,  issues  and  profits  of  the  said  lands, 
tenements  and  hereditaments,  and  that  the  said  defen- 
dant may  be  restrained  from  receiving  any  part  of  the 
said  rents,  issues  and  profits  of  the  said  lands,  tene- 
ments and  hereditaments,  and  from  intermeddling  in 
any  way  with  the  same,  and  that  for  the  purposes  afore- 
said all  proper  directions  may  be  given  and  accounts 
taken,  and  that  your  complainant  may  have  SHph  further 
"     and  other  relief  as  may  seem  meet. 

And  your  complainant  will  ever  pray,  &C. 

Bill  to  compel  conveyance  of  legal  estate  hy  the  purchaser  of  th 

equitable  estate. 

1.  In  the  year ,  the  above  named  defendant,  C.  D.,  entered 

into  a  contract  with  the  proper  officers  of  the  Crown  for  the  purchase 
of  lot  number  twenty-nine  in  the  eighth  concession  of  East  Gwil- 
limbury,  in  the  county  of  York,  the  title  to  which  was  then  vested 
in  Her  Majesty  the  Queen. 

2.  Upon  entering  into  such  contract  of  purchase  the  said  deten- 
dant  naid  a  small  portion  of  the  purchase  money  agreed  to  be  paid 
for  the  said  lands,  and  was  let  into  possession  of  the  said  lands,  anu 
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Tr^st?itiT'5^  possession  until  the  sale  and  transfer  by  him  to 
John  bmitli  hereinafter  mentioned. 

3  By  a  deed  poll  of  the  said  defendant  bearing  date  in  the 
month  of  December  1853,  he,  the  said  defendant,  for  a  valuaMe 
cons.derat.on  bargained,  sold,  and  transferred  all  his  right,  title 
and  mtorest  .n  and  to  the  said  lands,  unto  one  John  Smith, "ho 
was  forthwith  let  into  possession  of  the  srM  lands  and  remained  in 
possession  thereof  until  the  transfer  -„y  mm  to  your  compS 
hereinafter  mentioned,  ho,  the  said  John  Smith,  havingXTs"  ho 
there™  '  "'  "'  '""'  ''""^  """''«  ™''«'"''  ^rovemen.: 

J'/l  ^Z"'^"  ^^^  P""  "^  *'  '^'^  Jol"'  Smith,  bearing  date  the 
thirtie  h  day  of  January,  1864,  he,  the  said  Johi  Smith,  f^L 
valuable  consideration  therein  named  of  one  hundred  pounds  bar! 
gamed,  sold,  assigned,  and  transferred  the  said  lands  u„t„yo^r 
complamant,  ,,ho  was  thereupon  let  into  possession  of  the  said 
lands,  and  has  ever  since  remained  and  still  is  in  such  possession. 
5.  Your  complainant,  after  ho  so  obtained  the  said  transfer  of 

IZ     Z'r"'^  °\""'  **  ''"y  "^  ^'""''  18".  P^'d  "'o  proper 
officer  of  tho  Crown  the  sum  of  sirty-one  pounds  thirteen  shiUiZ 

and  three  pence,  being  the  residue  of  the  purchase  money  originalfy 

agreed  to  be  paid  for  the  said  lands  b}  the  said  deffnS  and 

your  complainant  obtained  the  usual  receipt  therefor  and  llted 

thaUetters  patent  granting  the  said  land  to  your  complainaTmiS 

■J',^^"  '.^/f'T""'  ''7  «f  December,  1858,  lett,rs  patent  grant 

ngthe  said  lands  to  the  said  defendant  were  issued,  bv ,  brtho 

direction  of  the  Commissioner  of  Crown  Lands  tho  said  pat  „t 

was  delivered  to  your  complainant  who  stiil  retains  the  same  in  Ids 

possession* 

7.  The  Commissioner  of  Crown  Lands,  although  payment  of  tl.„ 
greater  part  of  the  purchase  money  had  been  m'ade  b^^'ufj^^ 
plamant,  refused  to  grant  the  said  lands  to  your  complainanT 
ecause  the  transfers  thereof,  hereinbefore  mentLed,  hadTo  in 
pursuance  of  the  regulations" of  the  Crown  Lands  Cenart™ „„.  °L" 
^gisieiea  m  the  books  of  that  department,  but  th'e  said  commis" 
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sioner  directed  the  said  patent  to  be  delivered  to  your  complainant 
as  the  real  purchaser  of  the  said  lands,  and  to  facilitate  your  com- 
plainant's proceedings  in  obtaining  from  the  said  defendant  a  proper 
conveyance  thereof. 

8.  The  said  letters  patent  would  not  have  been  issued  had  not 
the  said  residue  of  purchase  money  been  paid  by  your  complainant. 

9.  Your  complainant  whilst  he  has  been  in  the  occupation  of  the 
said  lands,  has  by  a  great  expenditure  of  money  made  large  and 
valuable  improvements  thereon,  and  such  expenditure  has  been 
made  with  the  acquiescence  of  the  said  defendant,  who  was  well 
aware  of  the  same,  and  never  in  any  way  objected  thereto,  or  inter- 
fered with  your  complainant's  quiet  enjoyment  of  the  said  lands. 

10.  Your  complainant,  since  the  issuing  cf  the  said  letters 
patent,  has  applied  to  the  said  defendant  to  convey  the  said  lands 
to  your  complainant,  but  the  said  defendant  has  refused  to  do  so, 
insisting  on  having  under  the  said  patent  a  title  to  the  said  lands, 
paramount  to  that  of  your  complainant ;  and  your  complainant  is 
apprehensive  that  the  said  defendant  having  the  legal  title  under 
the  said  letters  patent,  will,  .•  3  he  threatens  to  do,  bring  an  action 
of  ejectment  against  your  complainant,  to  turn  your  complain, 
out  of  the  possession  of  the  said  lands. 

11.  Your  complainant  charges  that  the  said  defendant  is  a  trustee 
of  the  said  lands  for  your  complainant,  and  that,  your  complainant 
is  entitled  to  call  for  a  conveyance  of  the  legal  estate  therein. 

1.  Your  complainant  therefore    prays   that   the  said  de- 

fendant may  be  declared  to  be  such  trustee  for  your 
complainant  as  aforesaid,  and  that  he  may  be  directed 
by  the  order  and  decree  of  this  honorable  court  to  con. 
vey  the  same  to  your  complainant. 

2.  That  the  said  defendant  may  be  restrained  from  bringing 

any  action  of  ejectment,  or  taking  any  other  proceedings 
at  law  in  respect  of  his  legal  title  to  the  said  lands, 
to  the  prejudice  of  your  complainant. 
8.  And  that  the  said  defendant  may  be  ordered  to  pay  the^ 
costs  of  this  suit ;  and  that  for  the  purposes  aforesaid 
iill  proper  directiofls  may  be  given;  and  that  your 
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And  yonr  compkinant  will  ever  pray,  &o. 
^'11  ">  remove  cloud,  cr/orged  deed  from  title. 

number   '       i^2       ^T  ^°"  «o»pIainant  in  fee,  I„t 

never  made  any  convern- '  L!  S   "     '     ^"^  ""'f'^"'^'  ■>"« 
any  way  affecting  CZt^^Z"''  "  ^^^™"^''  -?  »»''»-ent  in 

3.  Sometime  in  or  about  the  month  of  Becember  ISW  ,v     ,, 
named  defendant  foreed  a  rai-h;..  „         ^euemoer,  1858,  the  above 

date  the  8th  day  of  December    V7'T"^  P^P^^'-S  '»  ^ear 
between  your  complainarof  '2     '  ""''  '"  ^''  ""  '■"»»'"«  "'»'ie 

of  the  oth'er  part,  andlTL  p      ofiedCr'  ''"  "''  '^'"'"''''■" 
compWuntot^^^^^^^ 

4.  ihe  said  defeudan;  caused  the  salrl  f..    a  • 
registered  in  the  registry  office  If  t       nty  fftrlTS'  *"  "^ 
now  appears  in  the  books  of  re^istrv  of  thl.  -a        '  ^°  '"""^ 

i«  a  cloud  upon  the  said  title  o/vl7         ?      ''  "«""?  "«<=«'  *»d 

.  5.  Ti-e -id  defendant  ::t;a7rL::trr'-'''^  f:'"""^- 

tiary  at  Kingston,  under  seniem..    f  "  P^^cial  Peniten- 

Ws  conviction  of  another  forgery  ""''™°''"'°'''  P'^^^''  "?<>» 

1.  Your  complainant  therefore  nravq  rt.f  ,v  j  -  , 

instrument  .ay  be  declared  ZZ  a' f   g  rt  I'd  tit 

And  that  the  same  may  be  ordered  to  be  delivered  n„  M 

O,   And  that   VOUr  r^nrnTilnin««*  _^_  1  .     - 

«+!,«       t"/.  a— '"-^'"t  "^aj- iiave  such  further  anri 

other  rehef  as  to  your  lordships  may  seem  meet 
And  your  complamant  will  ever  pray,  &c. 
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Bill  for  specific  'performance  of  an  agreement  for  purchase  oflandy 

or  in  default  foreclosure. 

1.  That  by  an  agreement  in  writing  bearing  date and 

signed  by  the  above  named   defendant,   the  said 

contracted  to  buy  of  your  complainant  for  the  sum  of certain 

freehold  property  therein  described  or  referred  to,  being  (d!g«cnp<ww). 

2.  The  said  defendant  accepted  the  title  of  your  complainant  to  the 
said  lands,  and  he  was  at  the  said  date  of  the  said  agreement  let 
into  possession  of  the  said  lands,  and  has  ever  since  continued  and 
now  is  in  such  possession  and  in  the  receipt  of  the  rents  and  profits 
thereof. 

3.  Your  complainant  has  received  a  portion  only  of  the  purchase 
money  mentioned  in  the  said  agreement,  and  there  is  now  justly  due 

to  yoTir  complaihant  in  respect  thereof  the  sum  of together 

with  iutorest  since -. 

4.  Your  complainant  has  made  or  caused  to  be  made  to  the  said 
defendant,  an  application  specifically  to  perform  the  said  agreement 
on  his  part,  but  he  has  not  done  so. 

Your  complainant  therefore  prays  : 

1.  That  it  may  be  declared  that  your  complainant's 
title  to  the  said  lands  was  accepted  by  the  said  defendant. 

2.  That  an  account  may  be  taken  of  the  amount  due 
to  your  complainant  for  principal  and  interest  under 
and  by  virtue  of  the  said  agreement,  and  that  the  said 
defendant  may  be  ordered  to  pay  your  complainant  the 
amount  so  to  be  found  due,  together  with  the  costs  of 
this  suit,  your  complainant  being  ready  and  hereby 
offering  to  perform  the  said  agreement  specifically  on 
his  part. 

3.  And  in  default  of  such  payment  that  the  said 
agreement  may  be  rescinded,  and  the  interest  of  the 
said  defendant  in  the  said  lands  foreclosed. 

4.  And  for  that  purpose  that  all  proper  directions 
•may  be  given  and  accounts  taken,  and  that  your  com- 
plainant may  have  such  further  and  other  rolief  in  the 
premises  as  to  your  lordships  shall  seem  meet. 

And  your  complainant  will  ever  pray,  &c. 


J?e??  ^0  declare   aholute  rlpfi/t  t^  %^      i 

was  seised  in  fee  simple  of  or  „^r      "-entioned,  your  complainant 

one,  i„  the  first  00"^:        l^lZ^CoT'"'''  •"  It'  """"'' 
of ,  and  Provinrp  nf  n       ,   ^^^nship  of ^,  m  the  county 

twohnnWeda^ToTLntmrt'le^-^  "^  admeasnremj 

bei!gl';ttofrnt\S:oT''-?;r^™'°^^^^^^^^^^ 

him  the  snm  of  MoZttl^  :^'i'''''\'^^'  *"  ^''™-<' '» 
agreed  by  and  between  vnl  „       ,  ^  '  ""'*  '"'"''  ^''d  "  ™» 

that  the  Lddetd»t7o„r'' ""''''  '"^  ""'  ""'-*  ^^^«»''«'" 
saidsnmof  /lOOand  tW^  "d'anco  t„  yonr  complainant  the 

saidland  to  ^^i^t^LrZ^TT""''''  """^  '"^ 
■arne,  with  interest  thereon  at  th.  !!!!  7  '•«-P»y°'ent  of  the 

3.  Accordingly  in  —c  tie"  7  ""  "'°*™  P""'  ""■"""• 
j.„  of •  *i      pnrauance  ol  the  said  agreement,  on  the 

Lentnre  dated  ardexeofted'th  ^"'.T'''''"''"'  ">"^»?°»  ''^ 
made  between  yot^o  1^70^^^^^^  last  mentioned  date,  and 
dant  of  ♦!,.  „./        -ompiamant  oi  the  one  part  and  the  said  defen- 

atlut  JrtsCr™^^'  '"^  ^"^  '»"  '»  «>»  -^  "efenZt 
yot  clmpli'ant'Tr;  *''°"^''  ^""'"'"'^  '"  ^°"-'  '-  '»'»''ed  <>7 

Kelt:  r;  t  ii7;:n:  -'-"'t'"  ^"'^  ^^^'"- 

all  incumbrances.  ^°"  complainant  free  from 

m^ZZTt^Z^tT'r^  ■""  ""'^  °'  '"^  ""'^  '■"^"'■""''' 

tion  of  theLviTr    5\    T  "' '°  P°''«s8ion  and  actual  occupa- 

„„„  ai/BUiuiu  owner  tuereof. 

^«'  complainant  has  paid  divers  sums  of  money  to  the  said 


'r'il 


i 
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[fOBM  of  bill  to  DI0L4BB  ABSOLUTE  DEED  INTENDED  BY  WAY  OF  SECUBITY  ONLY.] 

defendant  in  account  of  the  said  sum  of  £100  and  interest,  and 
there  is  now  due  in  respect  thereof  to  the  said  defendant  the  sum 
of ,  or  thereabouts. 

7.  The  said  defendant  professes  and  pretends  that  the  said 
indenture  was  not  intended  merely  as  security,  and  he  claims,  or 
pretends  to  claim,  an  absolute  title  to  the  said  land  thereunder,  and 

he  has  lately,  to  wit,  on   the day  of  ,  commenced  an 

action  of  ejectment  against  your  complainant  in  Her  Majesty's 
Court  of  Queen's  Bench  for  Upper  Canada,  for  the  purpose  of 
obtaining  possession  of  the  said  land. 

8.  Shortly  after  your  complainant  was  served  with  the  writ  in  the 
said  action  of  ejectment,  he  tendered  to  the  said  defendant  the  sum 
of  £> — ,  being  the  amount  due  at  the  date  of  the  said  tender  to  the 
said  defendant  in  respect  of  the  said  sum  of  £100,  and  interest  as 
aforesaid,  and  of  the  costs  of  the  said  action  of  ejectment,  but  the 
said  defendant  refused  to  accept  the  same,  and  he  is  still  proceeding 
with  his  said  action  of  ejectment,  and  he  intends  to  and  will,  unless 
restrained  by  this  honourable  court,  turn  your  complainant  out  of  the 
possession  of  the  said  land. 

9.  Your  complainant,  moreover,  is  apprehensive  that  the  said 
defendant  will,  unless  restrained  by  this  honourable  court,  convey 
the  said  land  to  a  purchaser  for  valuable  consideration,  without 
notice,  or  otherwise  incumber  the  said  lands,  and  that  the  rights 
and  remedies  of  your  complainant  in  the  premises  will  be  thereby 
endangered,  if  not  altogether  destroyed. 

10.  Your  complainant  therefore  prays  : 

1.  That  it  may  be  declared  that  the  indenture  here- 
inbefore mentioned,  though  absolute  in  form,  was  in- 
tended by  way  of  security  only  for  the  re-payment  of 
the  sum  of  £100  and  interest  thereon  at  the  rate  of  six 
per  centum  per  annum  from  the  date  of  the  said  inden- 
ture, and  that  your  complainant  is  entitled  to  redeem 
the  said  land  on  payment  of  the  amount  due  in  respect 
of  the  said  last  mentioned  sum  and  interest,  and  the 
costs  of  the  said  action  of  ejectment  up  to  the  date  of 


[JEITY  ONLY.] 
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in  tit' :;  7::tz!''  "'"  i  *» """"""  -»- 

f  ^o  ui  tae  said  last  mentioned  sums  tinA  fT,„* 
your  complainant's  costs  of  this  suit  as  taxed  ^ndfAt 

Tnd  thl  ^"'"'  "''  *""'"'>'  =»  *»  b«  found  due 

the  ovder  and  injunction  :f  thL  tL    bT  32 
anvoiaof  "«""■' "^  t"""™'-  -^  from  instiSg 


DEMURRERS. 
^^Fr^^ar,  o,ser.ations.^s..  Order  XL  of  the  Orders  of, June,  1853,  pp.  54,  ., 

h3^t;c:^:rr^,i;,^^^  r«srafat?d*?rr  ?!f  °^  ^  ^"^*'  -^  *^e  p-*  ^^  wuch 

multifarious,  not  howevSr  where  thp  n^S   f  ""  *.^®  "^*  ^«  ^'^^  obJ«ct  to  the  bill  as 
.n  which  the  objecting  defendant  is  inCested'Z^/^^T  °"^  '^'^^^^^••'  '^nd  the  paJ 
part  can  be  entered  on.    (Giilespie  ToroTJ,  3  otnt!  558.?'     ''  ^''°"  *^'  "'^"^ 

^uU  title  of  cause. 

Oommencement. 

Jh^demurrer  of  .^^  defendant  to  the  bill  of  complaint  (a)  o^ 
the  acove  named  plaintiff.  complaint  (^)  Ox 


hilWf^li^fi^/^^M'ee"  amended  after  a  form«- ,>...„.. 


to  tltc  ttiueuded 
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[MMUEEIBS.— CONCLUSION.— DEMUBBKE  lOK  WANT  OF  15Q0HT,   *0.] 

Thj?  dofend^nt,  by  protestation,  not  confessing  or  acknowledging 
all  or  any  of  tho  matters  or  things  in  the  plaint/ff  '9  bill  of  compl    it 
contained  to  be  true  in  such  manner  and  form  as  the  same  a.  ^ 
thereia  set  forth  and  alleged,  doth  demur  to    ho  said  bill,  and  f 
c^use  of  demurrer  showotb,  that,  &c. 

Conclusion. 
Wherefore,  and  for  div()rs  other  imperfections  and  good  causes  of 
demurrer  appearing  in  the  said  Jill,  this  defendant  doth  demur 
thereto,  and  prays  the  judgment  of  this  honourable  court  whether 
he  shall  be  compelled  to  mak'^  any  answer  to  the  said  bill,  and  prays 
to  be  hence  dismissed  with  hia  reasonable  costs  and  charges  in  this 
behalf  sustained. 

I  Demurrer  for  want  of  equity. 

That  the  plaintiff  hath  not,  in  and  by  his  said  bill,  made  or  stated 
such  a  case  as  entitles  him  ia  a  Court  of  Equity  to  any  relief  as 
against  this  defendant,  as  io  the  matters  con. lined  in  the  said  bill, 
or  any  of  such  matters.     Wl^erefore,  &c. 

'   Another  form. 

That  it  appears  by  the  plaintiff's  own  showing  by  the  said  bill, 
that  he  is  not  entitled  to  the  discovery  or  relief  prayed  by  the  bill 
against  this  defendant,  {or  these  defendants  or  either  Oif  them.) 
Wherefore,  &c. 

Another  form. 

That  the  said  bill  doth  not  contain  suffic^e^t  {or  any)  matter  of 
equity  whereon  this  court  can  ground  any  decree  in  favour  of  the 
said  plaintiff,  or  give  the  plaintiff  any  relief  against  this  do^endant. 
Wherefore,  &c. 

Demurrer  for  want  of  parties. 

And  for  (further)  cause  of  demurrer  shews  that  it  appears  by  the 
said  bill  that  there  are  divers  other  persons  who  are  necessary  par- 
ties to  the  said  bill,  but  who  a?^  ij^ot  made  parties  thereto.    And  in 
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Demurrer  for  multifm  msneai,. 

-4no<Aer  form. 

That  the  said  bill  is  exhibit-  ■>  affainaf  fh\a  A^f^r^j    x      j       . 

several  other  defendantB  to  th/fntH  1 1.  ''"*  ^''^  *^*^^«* 

Demurrer  of  the  Statute  of  Frauds. 
That  it  appears  by  the  said  bill,  that  neither  the  nrnmiao  . 
tract  which  is  alleged  by  the  said  bill   LT  ^V-  !  ^f   ^  "^"^  ''^''' 
the  flai'rl  KHl   .    1     *    {         ,  '  ^"^  ^^  ^^^^^  *^e  plaintiff,  by 


ANaWEES. 

my  afflmnUTe  oaee.    M  hi.  ^.TIT^.  "",  »"*"«"' '»  maWe  Um  to  make 

bill.  Hey  must  be  stated  in  thel^gLe,    «■>  grounds  net  disclosed  by  tb.  pla°n"r| 
'.  He.„,  I  Bea.  «6.  456°  LtrvXrdiSlfrBeffll)'''  '  «'"•  ^^^^  «»«« 
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FORMS  OF  PROCEEDINGS. 
[form  of  answers.] 


As  to  the  Statute  of  Limitations  as  a  defence,  see  Holding  v.  Barton,  1  Sm.  &  G. 

App,    XXV. 

As  to  the  general  nature  of  answers  and  the  practice  thereon,  see  Order  XII., 
sec.  1-6,  pp.  57  et  seq. 

The  answer  must  be  in  the  first  person,  and  divided  into  paragraphs,  numbered 
consecutively,  each  paragraph  containing  as  nearlyas  may  be  a  separate  and  dis- 
tinct allegation.    See  supra  page  260. 

An  answer  is  a  full  defence  as  to  both  law  and  fact :  and  therefore  every  objection 
which  may  be  taken  by  demurrer, 'may  also  be  taken  by  way  of  answer.  The  pleader, 
when  an  objection  of  this  character  is  .taken  by  answer,  should  crave  that  the  de- 
fendant may  have  the  same  benefit  as  if  he  had  demurred.  This  double  mode  of 
pleading  is  advisable  only  in  those  cases  in  which  the  question  whether  the  bill  is 
demurrable  is  a  doubtful  one,  and  where  the  defendant  is  advised  that  his  substantial 
defence  is  on  the  merits. 


In  Chancery, 
Between 


Form  of  answers. 


Plaintiff, 


'  John  Smith, 

and 

John  Styles, 

and  John  Roe,  Defendants. 

The  answer  (h)  of  John  Styles,  (i)  one  of  the  above  named 
defendants,  {or  the  above  named  defendants,  as  the  ease  may  he,) 
to  the  bill  of  complaint,  (or  amended  bill  of  complaint,)  (k)  of  the 
above  named  plaintiff.  (?) 

In  answer  to  the  said  bill,  I,  the  said  John  Styles,  say  as 
follows : — 


(h)  If  the  answer  be  a  supplemental  one  commence, 
of ." 


'  The  supplemental  answer 


(i)  If  the  defendant  is  misnamed  in  the  bill  the  answer  should  commence,  "  The 
answer  of  C.  D.  in  the  bill  by  mistake  called  D.  D.  one  of,  &c." 

(k)  If  the  defendant  has  not  personally  answered  the  original  bill,  the  term  "amend- 
ed" should  not  be  used.  (Rigby  v.  Rigby,  9  Beav.  311.)  If  the  bill  be  amended  a 
second  time  and  the  defendant  puts  in  a  third  answer  it  should  be  to  the  "  secondly 
amended  bill  of  complaint." 

[l)  Where  the  plaintiff  is  an  infant,  lunatic,  or  married  woman  suing  by  next 
friend  or  committee,  &c.,  it  should  be  so  stated  as  "  to  th6  bill  of  complaint  of  the 

above  named  plaintiflF,  A.  B.,  an  infant  by ,  his  next  friend,"  or  •  A.  B.,  the  wife 

of ,  by ,  her  next  friend,"  as  the  case  may  be. 
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^wsM^er  0/  aw  infant,  (m) 
my  guardian,  say  as  folIoTO  ■_  '  ''^  "^''*"  ■^*' 

honourable  court.  *  "^^  """^  protection  of  this 

Animer  of  lunatic  and  Im  committee. 

the  above  named  defenLntrto  ?hA  n    /  "'V''"'  ^'"'  *"»  "^ 
named  plaintiff.       "'"'*''"' '"  ""^  •'^>  »f  complaint  of  the  above 

Jwati  to  answer). 

The  defendant,  C.  D.,'„n  the  1^  dt  ^f  """'  ''"" '        . 
before  me  at  my  chambers  in .nd  Jf  l3 ^:  »PPe«ed 

husband.    But  if  she  answer  in  resDe  Jnf  i    '  *"'* ''  ''  '"^  ^^^ct  the  answer  of  her 


8S6  tORMS  OP  PROCEEDINGS. 

[jurat  to  KSBvravLB  ov  mabrisd  women,  gvabdiAk  of  irmwi,  fto.] 

defendant)  who  appeared  perfectly  to  understand  the  same,  and  made 
his  mark  thereto  in  my  presence,  and  the  said  defendant  was  there- 
upon sworn  before  me  that  the  same  was  irue  of  his  OT^tt  know- 
ledge, except  as  to  matters  which  are  therein  stated  to  be  on  his 
information,  and  as  to  those  matters  he  believed  it  to  be  true. 

Jurat  to  answer  of  married  women. 

The  defendant  C.  D.,  on  the day  of ,  appeared 

before  me  at  my  chambers  in ,  and  signed  the  foregoing 

answer  in  my  presence,  and  was  thereupon  sworn  beforo  me  pursu- 
ant to  an  order  dated  the day  of ,  whereby  she  is 

at  liberty  to  answer  separate  from  her  husband,  that  she  had  read 
the  said  answer,  &c. 

Jurat' to  answer  of  guardian  of  infant,  (o) 

A.  B.,  guardian  of  the  infant  defendant  C.  D.,  assigned  pursuant 
to  an  order  dated  the day  of ,  appeared  before 


me  at  my  chambers  in 


',  and  signed  the  foregoing  answer 


in  my  presence,  and  was  thereupon  sworn  before  me  that  he  had 
read  the  said  answer  and  knew  the  contents  thereof,  and  that  he 
believed  it  to  be  true. 

Affirmation  to  QuaTcer's  answer. 

The  defendant  C.  D.,  on  the day  of ,  appeared 

before  me  at  my  chambers  in ,  and  signed  the  foregoing 

answer  in  my  presence,  and  thereupon  affirmed  before  me  that  he 
had  read  the  said  answer,  &c. 

Jurat  to  joint  answer. 
The  defendants  C.  D.  and  E.  F.,  on  the day  of , 


(o)  The  fcUowing  ia  the  oath  administered  to  the  guardian  where  the  infant 
answers  jointly  with  others.  "  You  do  swear  that  so  much  of  this  answer  of  the 
infant  defendant  as  concerns  the  said  infant  you  believe  to  be  true.  So  help  you 
God." 

If  the  guardian  be  a  co-defendant  he  should  sign  twice,  once  for  himself  and  a 
second  time  as  "  guardian  of  the  above  named  infant,  G.  D.,"  and  in  such  case  two 
oaths  should  be  administered,  one  as  defendant,  the  other  as  guardian,  and  the  ju- 
rat wiU  be  altered  acoordingly.    (1  Smith  Cb.  Fr.,  7th  ed.  485.) 
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•  Corporations. 

^;  Se.ea  with  .ho  oorrl/S  *~  tlTll;  7^ 
A.  B.,  Presiden^  or  other  head  officer  of  the  comp   ,y.  ' 

NOTICES  OP  MOTIONS.  (;,) 
J'uH  title  of  cause. 

Commencement  of  notice  of  motion  to  the  court 
JaUe^t-co  th.  th^ho         ,  ;- 

clook  in  the  forenoon,  o.  attfh^  herCur  as'theToul  '"  "'■  '"^ 
counsel  can  be  heard  for  and  nn  I,.^!if  Tl  .  °°"'^'  ""y  »''  <"■ 
for  an  ordcv  ChatX  ""  "^  ""'  "''"^^  ''^"'^'J  Pl»i»tiff 

Conclusion. 

A^^t/"^"  "f "'  """  '"  '"PP"^'  Of  sooh  motion  will  be  r»,^ 
the  affidavus  of  ,statin,  then)  this  day  filed,  and  1  ::4t 

purpose  obtained  this  day."  lot  if  S;.  k?^  •'"°"'.' '»""  °f  ">»  ooure  for  S 
.toted in  the nolice  „f  motion.  (Hi  1  rSeU  2^'m \ fJ'  'SI'!  "■,»  '<»"•  ■»"«*• 
of  notion.    (Hart  y.  T„,t,  s  Hare.  6  1  )    Lekve^.t  hi'  "'■*.  *=  '"  ""»"  ■■»«« 

affidavit  of  service  will  be  a  ffvounrl  fnr  ^i'Ll      -^     ^?®  misnomer  of  a  party  in  tha 
mon  V.  Stalman,  4  Bea.  243.f  '''^"^^"g^^g  the  order  made  thereon    Jsalo- 

4£ed  :f!"°"  '^  ^'^°^-«^  -  -<l-  for  irregularity  must  state  the  irregularity 
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therein  referred  to  {if  so)  and  the  pleadings  and  other  proceedings 
in  this  cause.     Dated  this day  of ,  A.D.  186-. 


Yours,  &c., 
To  the  above  named  defendant,  and  to 


A.  B., 

Plaintiff's  Solicitors. 
—  his  solicitors. 


Commencement  of  motion  in  chambers. 

Take  notice  that  this  honourable  court  will  be  moved  before  the 

presiding  judge  in  chambers  on  Tuesday  the day  of 

A.D.,  186-,  at  the  hour  of  ten  of  the  clock  in  the  forenoon,  or  at 
such  other  hour  as  chambers  may  be  held  for  and  on  behalf  of 
the  above  named for  an  order  that,  &c. 

Conclusion. 

And  take  notice  that  in  support  of  such  application  will  be  read 
the  affidavit  of  {stating)  this  day  filed  an  1  the  exhibits  therein 
referred  to  {if  so)  and  the  pleadings  and  other  proceedings  in  this 
cause.     Dated,'  &c. 

Motion  for  leave  to  enlarge  time  for  filing  affidavit  under  four-day 

order  for  production. 

That  the  time  within  which  the  said  defendant  is  to  file  an  affida- 
vit, and  produce  and  leave  with  the  registrar  under  the  plaintiflF's 

order  for  production  obtained  in  this  cause,  and  dated  the 

day  of ,  may  be  enlarged  unti'   ihe day  of  

next,  and  that  the  costs  of  this  application  may  be  costs  in  the 
cause.     {Mention  affidavit  to  be  used  in  support  of  application.) 

Motion  for  time  to  answer. 
That  he  may  have further  time  to  answer  or  demur,  not 


demurring  alone  to  the  plaintiff's  bill. 


Motion  to  open  biddings. 

That  the  premises  being  lot  No.  1  in  the  1st  concession  of  the 
township  of  York,  in  the  county  of  ,  being  part  of  the  pre- 
mises directed  by  the  decree  {or  order)  in  this  cause,  bearing  date 
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^^^^^eb™"~"^  1  \  ^°^^'  "^^^  ^'  '^-«°1^>  tbe  said 
sale.     .Mention  .Ut  is  to  ,e  read  in  su^^^tl:^:^' 
m.  .  fjr^  ^^^^nction  to  stay  proceeding,  at  law.  in) 

orTrseXT^^^^^^^^ 

plaintiff  for  the  recovery  of  the  sum  of  T^    1      i  '^''"''  *^' 
..enticed,  or  for  or  in^espt:Ttt  IX  L^:;^^^^^^^^^^ 
plaintiff  >s  bill,  or  any  of  them,  until  the  further  order  of  tli^  court! 

For  tie  appointment  of  a  receiver. 
That  some  proper  person  may  be  appointed  a  receiver  of  thp  rAr,f 

For  an  injunction  to  stay  waste. 

That  the  defendant and  his  agents,  workmen  ^r^i\  ... 

vants,  may  be  restrained  from  ifoUowi^  tkJ prly^^o)  ^Z 
until  the  hearing  of  this  cause  or  further  order  of  tJs  court  ^ 

To  dismiss  bill  for  want  of  prosecution,  (r) 
That  the  bill  filed  in  this  cause  may  stand  dismissed  out  of  court 
with  costs  to  be  taxed  by  the  master  of  this  court  for  wantof 
prosecution.  "^'  "' 

To  amend  hill. 
That  the  plaintiff  may  be  at  liberty  to  amend  his  bill  of  com- 


m 
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II 


plaint  herein,  in  the  following  particulars,  to  mt :     (Rere  state  th 
required  amendment.)    And  take  notice,  &o. 

To  take  hill  pro  confesso. 

That  the  plaintiff  may  be  at  liberty  forthwith  to  set  this  cause 
down  to  be  heard,  in  order  that  his  bill  of  complaint  may  be  taken 
pro  confesso  against  the  said  defendant.    And  take  notice,  &c. 

To  enlarge  time  for  'payment  of  mortgage  money. 

That  upon  the  said  defendant,  A.  B.,  paying  unto  the  plaintiff, 

C.  D.,  on  or  before  the day  of ,  {the  day  appointed  for 

payment,)  the  sum  of  £ ,  found  due  to  the  said  plaintiff  for 

interest  and  costs  on  his  mortgage  security  in  question  in  this 
cause,  the  time  appointed  for  the  said  defendant  to  redeem  herein 

may  be  enlarged  f6r  a  period  of months,  or  for  such  other 

period  as  the  court  may  direct.    And  take  notice,  &c. 

That  a  purchaser  may  he  ordered  to  pay  his  purchase  money  into 

court. 

That  A.  B.,  who  has  been  declared  the  purchaser  at  the  sum  of 

f' >  of  the  premises  comprised  in  lot ,  of  the  premises 

in  question  in  this  cause,  as  mentioned  in  the  report  confirming  the 

sale  herein,  may  be  ordered  on  or  before  the day  of 

next,  to  pay  into  court,  with  the  privity  of  the  registrar  of  this 

court,  to  the  credit  of  this  cause,  the  said  sum  of  £ ,  and 

interest  thereon,  at  the  rate  of  six  per  centum  per  annum  from  the 

—        day  of to  the  day  of  payment,  the  amount  thereof 

to  be  verified  by  affidavit,  and  that  the  said  A.  B.  may  be  ordered 
to  pay  the  costs  of  this  application.    And  take  notice,  &c. 

To  assign  guardian. 
■,  of  the  {city)  of  {Toronto,)  in  the  county  of 


That 


{York,)  Esquire,  one  of  the  solicitors  of  this  honourable  court,  may 
be  assigned  guardian  ad  litem  to  the  above  named  infant  defendant, 
A.  B.,  by  whom  he  may  answer  the  bill  in  this  cause,  and  defend 
this  suit.    And  take  notice,  &c. 
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For  security  for  co%t8. 

Ws  behalf  in  the  penal  ,„„.  of  n„     ej  11      «"">  »»™"'y  O" 

answer  the  coats  of  the  said  defendant  ;„  2,   ,Z P"""^'  '^ 

fit  .0  award  any  before  the  ^Tt^lnZTl^^^ri:''''''  '"""^ 
m  his  answer  to  the  bill  in  this  eaase  and  rt.f *  ^  "'^^'^  '"  P"' 
proceedings  herein  n.ay  be  sta^d'Td'tf^tit''  .T'""'  "" 

order,  procure  some  snffiett  "  *?  ^^'  '™"'  "'"'  ^"'^  <'f-»«t 
the  jurisdiction  of  this  courto'^  "  P'"""''  "'^ent  within 

.«e  toan  ordern.adetr:i;'beX::r  "  "'^^''f  P"™- 
and  in  default  thereof  ihJ,\.  Tm,   T         ^^7  of 

«ffdo  stand  disi^'n't  ;,«;'':»  ""If"'  »'  ""'  -'^  p'-- 

said  defendant,  with  co"  to  b  taxedTo^re'^/r/^^"^'  "«' 
pa.  by  the  said  plaintiif  forthwi^^HL  la  te/'lfrt "''  "" 
latm  support  of  such  application  wU  be  read  ,.  ""'''''• 

bearing  date  the day  of  j  '*'^  O""^", 

w»)  of  service  thereof,  and  ^^TZ' TiT  °'^^^^^  ^"^ '^'^''■ 
registrar  of  this  court  (at  )         °""^'=*'°  "^  ">«  (^P"'^) 

TKw     •.     ,      ^'^''^"f'ootion  for  decree. 

aa  this  honorable  ZmZyl^lt  "^  f"'  ""^  '^^  "1™'»'  ""^ 
fake  notice,  &c.  '      °^  ""  P'"""'*  »««ed  to.    And 

endo^eni^Zquildbl"  "f  1 '"^^  •""  '"  *■"«  «--  with  the 
tie  attorney-atrw  of  ,^»   ^"■*'  *^''''''"  "^  *^''  «<>"'  «pon  A.B 

That  A  ?1r'  '"'""■  '"'^''^'"*''"  "^^^"^  '«">  court 
^''atA.B.,thereoe.erappointedi„thisca«seLybedi:lged. 
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and  that  he  may  pass  his  accountfl  before  the  master  of  this  court 

at ,  and  pay  the  balance  thereof  into  court  to  the  credit 

of  this  cause  subject  to  the   further  order  of  this  court,  and  that 
upon  payment  of  the  said  balance  into  court  as  aforesaid,  the  recog. 

nizance  {or  bond)  jfiled  herein,  dated  the day  of ,  entered 

into  by  the  said  A.  B.,  together  with  C.  D.  and  E.  F.,  his  sureties, 
may  be  vacated.     And  take  notice,  &c. 

For  special  injunction. 
That  an  injunction  may  be  awarded  against  the  defendant  A.  B., 
to  restrain  him,  his  agents,  servants,  and  workmen,  from  {recite  to 
much  of  the  prayer  of  the  bill  as  relates  to  the  injunction)  until  the 
hearing  of  this  oauSe  or  until  the  further  order  of  this  court.  And 
take  notice,  &c. 

Foi"  injunction  to  stay  cutting  of  timber. 
That  an  injunction  may  be  awarded  to  restrain  the  above-named 
defendant  A.  B.,  his  servants,  workmen,  and  agents,  from  cutting 
down  or  removing  any  timber  and  other  trees  now  standing,  grow- 
ing, and  being  upon  lot  number ,  in  the concession  of, 

&c.    And  take  notice,  &c. 

To  dissolve  injunction. 
That  the  injunction  awarded  in  this  cause  against  the  said  A.  B., 
his  servants,  workmen,  and  agents,  {or  as  the  case  may  be,)  to  re- 
strain the  said  A.  B.,  {here  follow  the  injunction,)  may  be  dissolved. 


NOTICES  GENERALLY. 

Of  filing  answer, 
Short  title  of  cause. 
Take  notice  that  the  answer  of  the  defendant  A.  B.,  {or  the  joint 
answer  of  the  defendants  A.  B.  &  0.  D.,)  to  the  plaintiff's  {amended) 
bill  in  this  cause  has  been  this  day  filed. 

Dated  this day  of ,  A.D.  1863. 

To  E.F.,  I  a.  H., 


Plaintiff's  Solicitor 


.1 


Solicitor  for  the  said  defendants. 
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™  ,  .  Of  filing  replication. 

Dated  this 1  d™'  f  ""■'  ^^"^  "Py  '■^plication.) 

To  the  defendant  A.B.,      '   \ ^^  ^•"-  ^''^■ 

andtoCD.hisSoUoUo.}  ^^  kintiff.  Solicitor. 

^0  admit  documents. 

in  ^i:fZ  tt'  Z    1  r  "*    ^^o^-    '»    «^^-oe 

n.entioned,  whic>  s   d  do    Jn  s  hr  .    °''"'^'"'  ''^"''"'"« 
r«^  ftnri   tliof  «^t.uments  have    been   inspected  by  vou 

.nd  executed  .s  hey  p„i  rt  rl  T"'  ''"*  «»PeotiveIy  „ade 
.s  are  specified  astpie"  are  1-?'  ''^^  '"  """^  '"'™'  """'  «"«'' 
as  .re  sLed  to  haX^rrved  semT;  ^e"!  "1 """' ''"°»"'-"' 
sent,  or  delivered,  respectively  .av"L  al"'.  ''"'"'" '"«"^' 
«.e  admissibility  of  all' such  dtu^:!  T  eiidl:?':"'  "  '" 
or  to  make  such  other  admission  as  v™  Z  •  """'"' 

day  of .,  A.D.  1863. 

{Bere  .et  cut  *ilT'"  '"  "'"'""=• 

examination  shall  take  place,  and  ah^JthX"'  T""™" \^">e  said 
tie  following  documents  viz    rw .  ,  /  ^^"''S  »f  »!>«  c»use, 

required  to  ie  pS/  and  1  .?""''  »W  "re  ,p«a«y 
.na  document,  Ser'  n  'you:  u So  t''  "T™' '"'''"«' 
matters  in  question  in  this  oau^e  ^      '^  ''"'  "'''""S  '">  *•■« 


lf^^siss^« 


»i 
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To  settle  minutes  of  [or  to  pass)  decree  or  order. 
Take  notice  that  the  registrar  will  settle  the  minutes  of  (or  will 

pass)  the  decree  {or  order)  herein  to-morrow,  at of  the 

clock  in  the noon,  at  his  chambers  at  Osgoodo  Hall,  in 


the  city  of  Toronto. 
Dated  this 


day  of 


-,  A.D.  1863. 

A.B.,  Solicitor. 


AFFIDAVITS. 

Preliminary  obtervatiotu.— An  affidavit  muat  be  entitled  in  the  full  style  of  the  cause 
and  must  contain  the  Christian  and  surname,  (in  full  without  any  initials,)  the  place 
of  residence,  description  and  addition  of  the  deponent.    The  place  of  residence  of 
a  party  to  the  cause  need  not  be  particularly  described,  if  it  is  stated  that  ho  is 
"  the  above  named  plaintiff,"  or  "  the  above  named  defendant,"  or  "  one  of  the  above 
named  defendants  "  in  the  cause.     It  must  be  expressed  in  the  first  person,  divided 
into  paragraphs,  numbered  consecutively.    An  affidavit  should  not  be  argumentative 
It  must  show  the  means  of  knowledge  of  the  person  making  it,    id  when  made  upon 
information,  what  is  the  eouroe  of  such  information.     See  Order  XL.,  soo.  5  supra 
p.  179,  and  thoOrdei^s  of  the  13th  of  April,  1859,  and  the  10th  day  of  July,  1861*. 
An  affidavit  should  be  written  in  words  at  length,  and  "f  any  erasures  or  interline- 
ations ihould  occur,  the  commissioner  before  whom  it  is  sworn  should  set  his  initials 
in  the  margiu  over  against  such  erasures  or  interlineations  be/ore  administering  the 
oath. 

If  any  document  is  referred  to  in  the  affidavit  it  should  be  impressed  with  some 
lette-  or  other  mark  distinctly  connecting  it  with  and  corresponding  to  the  letter  or 
mark  mentioned  in  the  affidavit,  and  thus  be  made  an  exhibit.  This  exhibit  should 
be  endorsed  as  follows : 

"In  Chancery.     (Short  title  of  cause.)    This  is  the  paper- writing,  or  exhibit 

marked  with  the  letter ,  r^erred  to  in  the  affidavit  of ,  which  was  produced 

and  shewn  to  him  at  ihe  time  of  swearing  his  affidavit  in  this  cause.    Sworn  before 
me  this day  of -.    A  Commissioner,  &o." 

Affidavits,  except  upon  ex  parte  applications,  must  be  filed  before  they  can  he  used 
in  evidence,  and  affidavits  in  answer  must  be  filed  not  later  than  the  day  before  that 
appointed  for  the  hearing  of  the  motion.     Generally  as  to  affidavits  see  Order  XL. 
sees.  6  and  6,  page  179,  and  notes.  ' 

An  affidavit  of  the  service  of  a  bill  need  not  shew  that  the  person  served  was  an 
infant  or  otherwise  under  disability.  Sherwood  v.  Rivers,  (2  Y.  &  C.  C.  C.  166- 
7  Jur.  78;  Welch  v.  Welch,  1  Hare,  693  ;  6  Jur.  599;)  but  it  must  in  all  cases  shew 
the  mode  in  which  the  service  was  eflFected.    (Haigh  v.  Dixon,  1  Y.  &  C.  C.  C.  180.) 

Affidavits  of  the  service  of  orders  and  writs  should  shew  that  the  original  was  pro- 
duced and  that  the  copy  served  was  duly  endorsed  with  the  notice  required  by  sec. 
6,  of  Order  XLVl.,  in  cases  where  the  endorsement  is  necessary.  (See  Thomas  v. 
Gwynn,  6  L.  T.  327,  which  was  the  case  of  service  of  an  order  upon  an  infant.) 

An  affidavit  in  a  suit  will  not  be  received  if  sworn  before  a  solicitor  of  any  party 
to  the  suit,  (/»  re  Hogan,  3  Atk.  512  ;  Wood  v.  Harpur,  3  Bea.  290,)  or  before  a 
clerk  of  such  solicitor.     (Wood  v.  Harpor,  3  Beav.  290.) 

See  further  as  to  affidavits  tupra,  pp.  179, 180, 181. 
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In  Chancery,  Oommencement 

Between 


Plaintiff. 


A.  S.J 

C  D 

I,  JbAn  Smith,  of,  &c    fnko«  J      :  "^f^dant. 

addition,,  „.  I,  },,;  t;,ft;  :^ -■^-.  -a  a       i^^on  0, 

ho  above  named   defendants)  make    oatiri  ^Z  ""'  "'^ 

(or  ./  more  than  one  deponent  )Z\T  T,  '°^'  "'  '""•""  = 
^c^,  several!.  n,ake  oathid  ^aTflt:  )  ''■'  ""'  '^  ^^  »'' 

1.  I,  the  deponent,  A.  B.,  say,  &o.  ^ ' 

2.  I  the  deponent,  C.  ».,  say,  &c. 

Ihe  Jaets  and  circumstances  deposed  to  1,^       ■    ., 
graphs  of  this  affidavit  are  true  and  w,thr„  I       '"  *'"  —  P""" 
■edge.     The  facts  and  oircums  an  fs "       edrr^r"""!'  ''"'"• 

paragraphs  of  this  affidavit  are  believedT  ,^     "  '"  ""* 

mation  which  I  have  received  from  -!l-^       '"  ""^ '™  ^""^  '»<■"- 

Jurata  to   affidavits. 
The  ordinary  jurat  will  bo  found  at  page  180  aupra. 

^0  "Mdavit  of  illiterate  person. 
oworn  before  mo  af :«  ^.i. 

was  refused.    (/„  ,,  Newton,  4Dea  F.'&'j'^s  I  ''^  ''  ^""o'^^-"    Leave  to  fii;  U 
44  ■ 
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whom  I  informod  that  he  was  liable  to  cross-examination  as  to  its 
contents,  and  that  he  was  at  liberty  to  add  to  or  vary  the  same,  (w) 

If  the  deponent  is  a  Quaker,  or  other  person  having  conscientious 
objections  to  taking  an  oath,  the  jurat  should  be  as  follows  : 

Affirmed  before  me,  at ,  in  tho  county  of ,  on  the . 

day  of ,  1863,  having  been  first  read  over,  &c.,  as  at  p.  180 

svpra.  ' 

To  Joint  affidavit. 

Sworn  by  the  deponents  A.  B.,  0.  D.  and  E.  F.  at ,  in  the 

.    county  of ,  on  the day  of ,  1863,  having  been  first 

read  over  to  tho  said  deponents  A.  B.,  C  D.  and  E.  E.,  &c.,  as  at 
p.  180  supra. 

Affidavit  of  service  of  an  order  {or  decree)  requiring  an  act  to  he 

done  thereby. 

I  did  on  the day  of ,  personally  serve ,  the  above 

named  defendant,  with  the  order  {or  decree)  made  in  this  cause  and 

dated  the day  of ,  now  produced  and  shewn  to  me  at  the 

time  of  swearing  this  my  affidavit  marked  with  the  letter  A,  by 

delivering  unto  and  leaving  with  the  said  defendant  at a  true 

copy  of  the  said  order,  {or  decree,)  and  at  the  same  time  producing 

and  shewing  unto  the  said  defendant ,  the  said  original  order 

{or  decree)  duly  passed  and  entered,  and  on  which  copy,  when  so 
served,  was  endorsed  the  words  following  (that  is  to  say) :  «  If  you 

the  within  named  ,  neglect  to  obey  this  order  {or  decree)  by 

the  time  therein  limited,  you  will  be  liable  to  be  arrested  by  the 
sherifT;  and  you  will  also  be  liable  to  have  your  estate  sequestered 
for  .he  purpose  of  compelling  you  to  obey  the  same  order  {or  decree) 
without  further  notice."  {v)  ' 


audibly  read  over  the  whole' of  the  affidavU  to Te  de^^^^^^^^^^  '^'  ' 

{V)  See  Order  XLVL,  sec.  6,  page  235,  et  seq. 
Aa  to  an  order  for  subitituted  service  see  Roby  v,  Soholes,  20  L.  T.  231. 


m  act  to  he 
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Affidavit  of  service  of  a  notice  of  motion. 
1,  John  Smith,  of,  &o..  mate  n..i,      a  . 

That  I  did  on  the  -Id^v  of  '"^ T  ^°""''  = 

«amed  — „Uh  a  notice  in  writinT^iZtW  !w?."'J:  **  '^°'' 
court  wonld  be  moved  (here  „ef  U,i  T^  "'  """  ionouraMe 
and  leaving  „ith  the  said  __  If  I'*  '^!  «°'«^^  "^  '^^'ivering  to 
(if  .emci  „»  ,„fe-for  «;«»  .«;  j^;''^!       C"?^  of  such  notice, 

the  above  named {or  Mr '.nd  m7      "  '\*  "'""""'  "^ 

tors  respectively  for  the  above  named  -_a„d~~'  7     v"*  ™""- 
m  writing  purportins  that  thk  !,„„„    vi  ''  '""'  »  "o'ice 

said  Mr.  —,  at  hisVc  T  the  c  tv    f^'"^      '"  *  "''*  "'  ""^ 
snob  notice.  °"^  "^  ^"""t".  »  true  copy  of 

o'iy^-~T;\^l^Z'Tul ""'  "'^^  -  «>'«  --  on  the 
2   Thof  fi,    J  ^     .  '  ®^°"^^  ^e  amended. 

J  ap^r^tiTiif  :/r:?  ^"'^''^-- '-  ^-  -ea 

of  the  said  plaintiff.  '  "  "''"'^'''^  "'^'«™1  ^  the  case 

Jdi^L\r:::Mi^^srve?er^"''^^  ^ 

the  said  bill,  for  we  say  (hereZ^e  thZ  '"'!"  T°''  """''""'^'J  '"*» 

^r.,  5Mpm  ?>.  85  et  acq.  *'^^  •^^'^-    ('^^^  Order 

In  Chancery. 

Itiu  not  necessary  to  issue  a  coinmi..io- f^- n- -  ^        ' " 

(w)  See  notes  supra  p.  43  and  seq. 
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I  A.  B.,  of  &c.,  the  above  hamed  plaintiff  (or  in  the  ease  of  part- 

follows"'        '^'''  "'°''*^  ^^'^"'^^'^  ^'^'  '"'^  ""^  '^y  ^« 

1.  That  the  above  named  C.  D.  was  in  his  life-time,  and  hiaesiate 
till  IS  justly  and  truly  indebted  to  me  (and  to  E.  F.,  my  partner  in 

trade)  m  the  sum  of ,  (here  state  the  occasion  of  the  indebted- 

ness  as  for  goods  sold  and  delivered  by  me  (and  my  said  partner) 
as  merchants,  to  the  order  and  for  the  use  of  the  said  C.  IX,  in  his 
iife-time  and  at  his  request.) 

2.  That  the  particulars  of  the  charges  or  items  composing  the 

said  sum  of ,  are  set  forth  in  the  paper  writing  now  produced 

and  shewn  to  me  marked  A.,  and  that  the  charges  therein  contained 
are  fair  and  reasonable  and  such  as  are  customary  in  the  trade  of 
merchants. 

3.  That  I  have  not  (nor  hath  my  said  partner)  nor  any  person  or 
persons  by  my  (or  our  or  either  of  our)  order,  or  for  my  (or  our  or 
either  of  our)  use,  to  my  knowledge  or  belief  received  any  security 
tor  or  on  account  of  the  said  debt. 

4.  That  the  said  C.  D.  died  on  or  about  the day  of in 

the  year,  &c.,  having  by  his  will  bearing  date  the day  of-L 

m  the  year,  &c.,  devised  the  whole  of  his  real  estate  unto  the  above 
named  defendants,  and  thereby  empowered  them  to  sell  such  real 
estate,  and  authorised  them  to  giv.  receipts  for  the  rents  and  pro- 
fits  thereof  and  for  the  produce  of  the  sale  of  such  real  estate,  and 
he  thereby  appomted  the  said  defendants  executors  of  his  said  will 
which  was  duly  proved  by  them  in  the  Surrogate  court  of  the  county 

ot  ,  on  the day  of  — -,  in  the  year,  &c.,  as  I  know  from 

the  perusal  and  inspection  of  a  certified  copy  of  the  probate  of  such 
will. 

Like  affidavit  ly  legatee,  residuary,  specific,  or  pecuniary, 
1.  That  the  above  named  C.  D.,  by  hib  last  will  and  testament, 

bearing  date  the day  of ,  in  the  year,  &c.,  amongst  other 

things  (state  the  legacy  to  the  plaintiff  as  nearly  as  possible  in  the 
words  of  the  will,  e.  g.,  gave  and  bequeathed  unto  me  th«  «„m  of 
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Tsteo^rrrhb  sIm"?,''''  """^^  W^'"'^"  «■->  »ia  defend- 

duly  prored  by  the  said  defendant  <!, 7       '"'  l  ""''  "■«  '-"^  "'« 

year,  &o.,  i„  the  Surrogate  court  of Th!     '""^  "^ ' '»  ^e 

from  the  inspection  of  a^n  fid  copy  of  7"'^  f—'  "'  ^  '"'<"' 

3.  That  the  said  legacy  or  sum  of  on!  I     fl'''  °^^°*  »'"• 
.»«  of«  specific  legacy  mZ  ZJJ"     "•l"""'  P°"»<'^  ("'• '"  ''i^ 
not  (or  have  not)  nor  hi  anTpart  thert/r-^'""^  *^*«^'''*«<Q  "a" 
to  me  or  to  an/person  tomyCd^f    Ir"  P"'"  ("'•  '■"""^'^ »™) 
or  beUef.  ^  ™-'  "'  f*"^ ""?  "se,  to  my  knowledge 

Hghts?nV:x:t:;;:r:::L^%r^^^ 

»d  C.  D.  were,  on  the  — JdaTof  ^l-^*?"^  «^  '^«^^»)  of  the 

by  tl,e  Surrogate  court  of  the  co„ntj~of  ll^  ,?rr'  f ''  «'"*'"^'' 
defendant  E.  F.,  as  I  know  from  ,„  •  ^T"' '°  '"«  above  named 
'io  said  letters  of  admSuon  '''°"°''  "'  "  "^^''^^-l  "W  »? 

wef;  m';::.ft :'ri"  "^  "'"  °^  '^^  -■"  <^-  D-.  nving  at  his  death, 

been  p'^^dl^^rl^LXr:  toTb  "'  '''  ''''  '"'-"'«  ■"- 
or  for  my  u.e,  to  my  knowledge  or  belf^  ""'  ^''""'  ^7 'ny  order 

1  I  ,„  ,.  f'^'^r'*  '"■^^'"^  "*""'"  »/  ««*• 
.b»t;aot^:^itll'^V;;^f:';^„-™-d  and  compared  the 
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purported  to  be  abstracted,  and  that  such  abstract  is  a  true  and 
correct  abstract  of  the  said  deeds  and  documents,  so  far  as  such 
deeds  and  documents  relate  to  the  premises  referred  to  in  an  order 

(or  decree)  made  in  this  cause,  (or  matter,)  bearing  date  the 

day  of  • ,  in  the  year,  &c. 

Affidavit  to  prove  Judgment  debt. 
^    1.  That  the  above  named  defendant,  A.  B.,  is  now  justly  and  truly 

indebted  to  me  in  the  sum  of ,  under  and  by  virtue  of  a  jud/ 

ment  recovered  by  me  in  the  Court  of  Queen's  Bench,  (or  Common 
Pleas,)  for  Upper  Canada,  (or  in  the  County  court  of  the  county 

of ,)  for  the  sum  of damages,  and costs,  in  an  action 

(of  debt),  and  signed  on  the day  of ,  in  the  year,  &c. 

2.  That  I  caused  a  writ  of  fieri  facias  against  the  lands  and  tene- 
ments  of  the  said  defendant,  A.  B.,  to  be  issued  out  of  the  said 
court  on  the  said  judgment,  directed  to  the  sheriff  of  the  county  of 

,  and  the  said  writ  was  on  the day  of ,  in  the  year, 

&c.,  iilaced  m  the  hands  of  the  said  sheriff,  and  the  same  has  evef 
since  been  and  now  is  in  the  hands  of  the  said  sheriff  in  full 
force  and  virtue. 

3.  That  I  have  not,  nor  hath  any  person  or  persons  by  my  order 
or  for  my  use,  to  my  knowledge  or  belief,  received  any  security 
whatsoever  for  or  on  account  of  the  said  debt,  save  and  except  the 
said  judgment  and  the  proceedings  thereon. 

4.  That  the  said  judgment  was  not  signed  for  a  nominal  sum,  but 
the  said  sum  of represents  the  true  debt. 

Affidavit  hy  mortgagee  to  prove  mortgage  debt. 
1.  That  by  the  indenture  now  produced  and  shewn  to  me,  marked 

with  the  letter  A,  aad  bearing  date  the day  of ,  in  the 

year,  &c.,  and  made  between,  &c.,  the  premises  comprised  in  the 

said  indenture  were  conveyed  by  the  said to  me,  for  securing 

the  sum  of  £—-,  together  with  interest  thereon  at  £ per 

cent.,  subject  to  a  proviso  for  redemption  of  the  said  premises  on 

the  re-payment  of  the  said  sum  of  & and  interest  to  me  by  the 

said ,  on  the day  of ,  in  the  vear.  &c. 
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^.  xhoit  I  have  nof         t>    i. 
or  to  .y  k„„.Mg.  or'  bTlH  tT/rr-  '7r  "^  ""^  °*. 

d..o  thereon  since  the  said  -^da"  1^/  f  "''*  "hi*  i-a  «ccr 'ed 
or  any  security  or  satisfaction  whatv.r  f    'i'""  ""^  P*''  ">««< 
oranypart  thereof,  save  and  TZt  th   L-S' °'''"°' '"P''"''™'? 
have  not,  nor  hath  nor  have  any Terl       ''"*  '"'"■'S''g«-     That  I 
to  my  knowledge  or  belief  t!  ^1  "l "'""'"  ^^  "y  ""'»'.  « 
the  premises  comprised  i„    he  saM  i S  ^  '".  ""'  ^^P""™  "f 
part  thereof,  „„r  in  the  reeeint  of  .f      "''  "^  ""'S-S'.  »'  any 
t  erefrom  or  from  anyparThX/  fl'atr''  ."",'  """'^  ''""^^d 

of  .£ ,  ,0    tt,,  with  interes  thL!        t  "^"^^  "^  *•"«  '^'^  snm 

the  said  —  day  „f  ~-.XltZ\''  ";i -to  aforesaid,  from 
»«^  ow.ng  to  .e  under  and  by  virC^f  the'  stld  Xtf"^  O"' 
Affidavit  of  aeniee  ^t  ^  ^  ,:■ 

1.  I  did,  &c.,  serve  Mr. „.  ,     . 

this  cause,  for  (state  whether  vlaLtm  "i  !  "  "■*  '"''"''or  in 
*  A.  «  ,»;feW,)  with  a  petut/f .r  •^""''""  "'•  -^"^  "^o'" 
.ed  to  the  honourable  the  juW  L  o"  "f "?  ^'"'  ""'«^')  P'^^r- 
with  his  lordship's  the  Chancf  -or  s  fi  .?.  "^  •^''*'"=«'-y'  ">? — 
whereby  it  was  ordered  t  a  ,  "  fet  '''''•^»>  *»™g  date,  &c., 
the  matter  of  the  said  petition  the -!!!.  d„  T^'^  '''°"''*  ""^^  »» 
was  to  be  given  forthwith  by  delivering  *       .T~'  "^  ""i^h  notice 

of  the  said  Mr ,  at'^fs  iffic"  f„  the'    ,     "tl^  ''"'  "  "'"t 

copy  of  the  original  peti  itionwith  hTs  lordl"''^     ^""""''  »  *™'' 
»»,  and  at  the  same  time  prodlcl  and  l2     ?  '  !*'  ""*"«»<'  ">««- 
-  petition  with  his  lordsVKo^Sret":  '"^  "'"  '"^^ 
Affidavit  of  the  execution  of  a  Ha^^  h 
!•  I  was  present  on  the  S  Tti      "      f  "^  "''""'• 
»eal  and  deliver  the  paper-writin.  o^r  deeTl'trV"^  —  "S"' 
the  letter  • n^ .  .,^L      j    ,.  °  '  "**®^»  &c.,  marked  with 

fti.  my  affidavit'- ''  '"'  ""'  ^''^^  '»  "^  «"  "">  «">;  „f  sweartg 

2.  The  name  or  signature  " "  ci,      , 

as  the  nartv  «^«^„x:_ ..  .,        "Hereto  set  and  Hnbac-a.j 

...-.  ..«..ut.s  .ne  said  deed,  is  of  the  proper  ha„d;StLl 
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of  the  said ,  and  the  name  " ,"  set  and  subscribed  as  the 

person  witnessing  the  execution  thereof  by  the  said is  of  the 

proper  handwriting  of  me,  this  deponent. 

Affidavit  of  execution  hy  a  person  not  a  witness. 

1.  I  am  well  acquainted  with  the  hand-writing  of  the  defendant 
John  /Smith,  having  often  seen  him  write. 

2.  The  indenture  dated,  &c.,  and  purporting  to  be  made  between 
the  said  John  Smith,  &c.,  produced  to  me  at  the  time  of  making 

this  my  affidavit,  marked  with  the  letter  was,  as  I  believe 

duly  executed  by  the  said  defendant  John  Smith,  and  the  name 
"  John  Smith,"  set  and  subscribed  at  the  foot  of  the  said  indenture 
is  of  the  proper  handwriting  of  the  defendant  John  Smith.  ' 

3.  I  am  also  well  acquainted  with  the  handwriting  of  John  Roe 
of,  &c.,  and  I  say  that  the  name  «  Jwo.  Roe,"  set  and  subscribed 
to  the  said  indenture,  as  the  attesting  witness  to  the  execution 
thereof  by  the  said  John  Smith,  is  of  the  proper  handwriting  of  the 
said  John  Roe. 

Common  affidavit  to  he  annexed  to  hill  in  an  interpleader  suit. 
I  —-r-  the  above  named  plaintiff  make  oath  and  say  as  follows  : 
1.  That  the  bill  in  this  suit  {or,  the  bill  hereunto  annexed)  is  not 

filed  by  one  in  collusion  with  any  or  either  of  the  defendants  in  the 

said  bill  named,  but  such  bill  is  filed  by  me  of  my  own  accord  for 

relief  in  this  honourable  court. 

Affidavit  of  a  witness  heing  of^  the  age  of  seventy  years,  to  obtain 
order  to  examine  him  de  bene  esse. 

I,  A.  B.,  of  &c.,  solicitor  for  the  above  named  plaintiff  in  this 
cause,  make  oath  and  say  as  follows  : 

1.  That  C.  D.,  of  &c.,  is  a  very  material  witness  for  the  said 
plaintiff  in  this  cause,  and  that  he  cannot  without  the  evidence  of 
the  said  C.  D.,  as  I  am  advised  and  verily  believe,  safely  proceed 
to  a  hearing  of  this  cause. 

2.  The  said  0.  D.  is  now  of  the  age  of  seventy  years,  as  I  have 
been  informed  by  him,  and  verily  believe,  [y) 


(V)  See  M'Kenna  r.  Everitt,  2  Bea.  189, 191 ;  Hope  y.  Hope,  3  Bea.  317. 
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of  FooeelgTCer  "' '--'  -■»  L  this  daponenti  am  desirous 

— ,  (and  particularly  John  SmitTj!7' ^^  ''''^'  »« and 

can,  as  I  believe,  prove  the  truTh  oflhr    ^"'  ""■'^ ''"''"  ^'"'>)  '^o 
--paragraphs  of  my  bill  („,,„,;„™  ""^S^"™"  "ado  i„  ,he 


advised,  material  and  ne  eL'w  ,      '''  T'  "'  ^  ''^'■^-''  »<!  am 
without  their  testimony  I  olZrtftr'  '""  "^  -  this  eause,  and 
that  with  the  testimony  of  th„,„  1  v      ^  K""'^^  *"  "  ''"a^g    but 
I  can  establish  my  rigTt  to  re  ef^r "  '  ^  ^"""^  ""'  '^'" 
»ako  a  good  defeneelo  this  cause.)  ^  """"  ""^  *"'^ 


lieve 
to 


Affidavit  of  attendance  to  receivp  m.^      ^• 

a  decree  and  report  a  T        ^^  "^  ''  ^'  ^^^'^  ^V 
1.  That  1  did  on  the!!ll;~  ^^^^  ^ ''''" 

and  by  virtue  of  the  power  of  «»»/       '  '"  ""^  ?«".  &«•,  under 

with  the  letter  A,  an'd  Ipursu    ^TfT/''^""  'f  ">■=  --» ^rted 

th.s  cause,  bearing  date  the -!!!<)'"/     f ''  '""P"'  """"^  in 

and  wait  at  {innert  tU place  a,  dcBcrledZl       '  P'"'""'"? attend 

efore  the  hour  of-_f  of  th^  ciocit  t  """'''"*  "^"'^'')  fr"" 

hour  of of  the  clock  in  the  —1    "'-7- ■"">■>  ""til  after  the 

the  place  and  time  {or  and  a  portion  ofTh"  !    *."  """'  ''''y'  ''«'"S 
aaid  report  in  order  to  receive  fromThe  ,1       ""^  ™'"'''"^''  '■>  the 

.am  of ,  by  the  said  repo,rf™n/f  "^  T'"'  '^^''^''^ts  the 

to  the  above  named  plain'ff  f„    pHnci:,,'"",'"""""""  "^^^^ 

l^^:^_t™^an^place  the  said  defendants  did  not,  nor 

4g  -"•  j-i-aovx  T.  Maoliado,  2 


';?      . 
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did  either  of  thorn  or  any  one  on  their  or  either  of  their  account  or 

behalf,  attend  to  pay  or  tender  to  me  the  said  sum  of or 

any  part  thereof,  (a) 

By  the  plaintiff  as  to  non-payment  of  money  reported  due. 
1.  That  I  have  not,  nor,  to  the  best  of  my  knowledge,  information 
and  belief,  has  any  person  or  persons  on  my  account,  or  behalf, 

received  the  sum  of found  due  and  directed  to  be  paid  to  me 

on  the  -—  day  of ,  by  the  master's  report  made  in  this  cause 

bearing  date  the day  of ,  or  any  part  thereof,  and  I  say 

that  the  said  sum  of is  still  wholly  due  and  unsatisfied,  (h) 

Affidavit  verifying  accounts  and  answering  enquiries  as  to  real  and 
personal  estate,  {see  schedule  Q,  to  Order  XLIIL,  sec.  11  of 
the  Orders  of  June,  1853,  supra  pp.  212,  218.) 

We  A.  B.  and  0.  D.,  the  above  named  defendants,  severally 
make  oath  and  say :  '' 

1.  That  we  have  according  to  the  best  of  our  knowledge,  remem 
brance,  information  and  belief,  set  forth  in  the  first  schedule 
hereunder  written,  a  full,  true,  and  particular  account  and  inventory 
of  the  personal  estate  of,  or  to  which  E.  P.,  deceased,  the  testator 
m  the  pleadmgs  mentioned,  was  possessed  or  entitled  at  the  time 
of  his  death,  and  not  by  him  specifically  bequeathed. 

2.  That  save  what  is  set  forth  in  the  said  first  schedule,  and  what 
is  by  the  said  testator  specifically  bequeathed,  the  said  testator  was 
not,  to  the  best  of  our  knowledge,  information  and  belief,  at  the 
time  of  his  death,  possessed  of  or  entitled  to  any  debt  or  sum  of 
money  due  to  him  from  us  or  either  of  us,  on  any  account  whatso- 
ever, nor  to  any  leasehold  or  other  personal  estate,  goods,  chattels 
or  eff'ects  in  possession  or  reversion,  absolutely  or  contingently  or 
otherwise  howsoever. 


rJf'Jl^X^''^"  °^.*^^  ^?^^  ^"'*''  ^^^1'  °°^y  applies  to  foreclosure  and  redemp- 
^IS;  ?''  ^°r/'  '"'  useful  where  money,  other  than  mortgage  money  is 
directed  to  be  paid  at  a  specified  time  and  place.  "*w"sage  money,  is 

*i,-^*^  ?  the  plaintiflF  attends  in  person  to  receive  the  money,  an  affidavit  flimiluT  to 
tlxia  and  ihe  foregoing  may  be  used  mutatU  mutandis.  ^ 
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3.  •  That  the  said  testator's  f 
•hat  the  same  consist  of  the  tem 'f  .12""''  '"''''  ^'"'  P"'"'  »d 
.he  account  now  shewn  to  us  ^rrked  A  r T"'  """''"''^  »»"  'n 

^-  Of  ou.  ^noZ :,  tr  ti^t^tf  ^-r  ■•^•■"^  -  '-0 

and  particular  account  of  the  S,^    i  '  ""  '^°"''  »  f"",  true 

by  him  specifically  bequ  hed  Xt  T'  "' '""  '=""  '»«»'-  "» 
the  hands  of  any  or  either  of  us  or  to^.  TV  ""^  ^''"''  -  '» 
persons  by  our  or  either  of  our  orZ  J'  "^^  "^  ■™^  P^^o"  "r 
wUh  the  times  when,  the  names  „f  1  ""f «''"'- "f  our  use, 
what  account  the  same  has  h?  ■""""'  ^""^  ">">»-  and  on 

the  disbursements  an  wane    17"""' ""''  "'""  *  "'"'  --""'of 
of  -  in  respect  'of  or  on  accoultTr'^  '"■f"  "^  "'  "'  -*- 
expenses,  debts  and  personal  estate  toA°  '"'^  '^''"'"''^  f»neral 
the  names  of  the  persons  to  whom  Id^.f'"  ""'  *^  *™^^"  ''h™. 
»ame  were  disbursed,  allowed  or  paid  ''"'''""''  '''"'  "'''''''  «■« 

of  his t'o :red7e'''arbt;:e'f  riot  '^  '^■"'^'^-  -^  *»  '■>»  ^est 
-are  and  except  as  appears  in  .1     •]        ^"'''"'  ^""''or  say  that 
«ot,  nor  hath  either  rfuT  n„r  have      TT  """""'^  ^'  -»  have 
person,  by  our  or  either      Z  oZ  orfo:"  ""'  °"'^^  ""-"^  » 
possessed,  received,  or  got  in  anr  m^'t   p!t  °'"'  ^  ''*<"•  "''<""•  "^e 
estate  nor  any  mo^ey  fn  r ZcT.wff  ""'  ?"'.'  '""""'"^  P-'™"' 
"arted  A,  does  not  contain  any  item  of^sb        '  ""'  "'"  ""o""' 
payment,  other  than  such  a,  LI.    ,,        '*"""'*'  ""owance  or 
allowed  on  the  account  ^foresaid  '  '""  '"^''""'''  ?"''  »' 

pel^felrtfoVtirsartes"::^ '^''  '■''"™="--""  ™^  "^'-of,  the 
of,  consists  of  the  parti^L "etfortr^  ^T""^"'  "  """''Po-" 
onder  written.  '  *""•  '"  '^e  second  schedule  here- 

«otVot'rwis^:^::ri:ro^^^ 

testator's  personal  eltlte Tow  oT^tandin.  ^ '  T  ^'^  "'  "-^  ^""^ 
8.  That  we  h»v.  .       j-     "'"^""'"■ng  or  undisposed  of. 

e,  .ufcmauon  ana  belief,  set  forth  in  the  third  sched;i";  W 


ih 
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under  written,  the  particulars  of  all  the  real  estate  which  the  said 
testator  was  seised  of  or  entitled  to  at  the  date  of  his  will,  and  at 
the  time  of  his  death  {if  the  testator  acquired  any  estates  after  the 
date  oj  his  will,  as  follows :  in  the  first  part  of  the  schedule  here- 
under written,  the  particulars  of  all  the  real  estate  which  the  said 
testator  was  seised  of  or  entitled  to  at  the  date  of  his  will,  and  in  the 
first  and  second  parts  of  such  schedule,  the  particulars  of  all  the 
real  estate  which  the  said  testator  was  seised  of  or  entitled  to  at  the 
time  of  his  death.) 

9.  That  save  what  is  set  forth  in  the  said  third  schedule,  the  said 
testator  was  not,  to  the  best  of  our  knowledge,  information  or  belief, 
at  the  date  of  his  will  or  at  the  time  of  his  death  seised  of  or  entitled 
to  any  real  estate  in  possession,  remainder  or  reversion,  absolutely 
or  contingently  or  otherwise  howsoever. 

10.  That  we  have,  according  to  the  best  of  our  knowledge,  infor- 
mation and  belief,  set  forth  in  the  fourth  schedule  hereunder  writ- 
ten, the  particulars  of  all  the  incumbrances  affecting  the  said  testa- 
tor's real  estate,  and  what  part  thereof  such  incumbrances  respec- 
tively affect. 

11.  That  we  have  in  the  account  marked  B,  now  produced  and 
shewn  to  us,  according  to  the  best  of  our  knowledge,  information 
and  belief,  set  forth  a  full,  true  and  particular  account  of  all  the 
rents  and  profits  of  the  said  testator's  real  estate  which  has  come 
to  our  hands,  or  to  the  hands  of  either  of  us  or  to  the  hands  of  any 
person  or  persons  by  our  or  either  of  our  order,  or  for  our  or  either 
of  our  use,  and  the  times  when,  the  names  of  the  persons  from  whom, 
on  what  account,  and  in  respect  of  what  part  of  such  estate  the  same 
have  been  received,  and  the  times  when  the  seme  became  due,  and 
also  a  like  account  of  the  disbursements,  allowances  and  payments 
made  by  us,  or  either  of  us,  in  respect  of  the  said  testator's  real 
estate  or  of  the  rents  and  profits  thereof,  and  the  times  when,  the 
names  of  the  persons  to  whom,  and  the  purposes  for  which  the  same 
were  made. 

12.  And  we  each  speaking  positively  for  himself,  and  to  the  best 
of  his  knowledge  and  belief,  as  to  other  persons,  further  say  that 
eave  and  except  as  appears  in  the  said  account  marked  B,  we  have 
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not,  nor  hath  either  of  us,  nor  have  nor  hath  any  other  person  or 
persons  by  our  or  either  of  -ur  order,  or  for  our  or  either  of  our  use 
possessed,  received,  or  got  m  any  rents  or  profits  of  the  said  testa- 
tor s  real  estate,  nor  any  money  in  respect  thereof,  and  that  the  said 
account  marked  B,  does  not  contain  any  item  of  disbursement,  pay- 
ment or  allowance  other  than  such  as  has  actually  been  disbursed  or 
allowed  as  above  stated. 

The  first  schedule  above  referrtd  to. 

1.  d€50  cash  in  house. 

2.  £100  cash  at  the  credit  of  the  said  testator  at  the  Commercial 
Bank  of  Canada. 

3.  ^1000  stock  of  the  Commercial  Bank  of  Canada  standing  in 
the  testator's  name. 

4.  £10  due  from  John  James  for  half  year's  rent  of  house  at 

to  the day  of ,  1863. 

5.  ^32  63.  8d.  balance  remaining  due  from  John  Thomas  on 

account  of  half  year's  rent  of  lot  No. ,  to  the  day  of 

,  1863.  '' 

6.  ^300,  a  debt  due  from  Samuel  Jones  on  bond,  with  interest 
from  the day  of ,  1863,  at  six  per  cent. 

7.  A  leasehold  house,  situate  at ,  held  under  a  lease  for  a 

term  of years,  which  will  expirt  on  the  day  of 

1870  at  a  rent  of  &-  a  year,  under-let  to  James  Evans  for  a  term' 
which  will  expire  on  the day  of ,  1865,  at  a  rent  of  £50 

—  T^'^""^^  a  year's  rent  due  from  the  said  James  Evans  to  the 

The  second  schedule  above  referred  to. 
[The  particulars  to  be  set  forth  in  the  same  manner  as  above.] 

The  third  schedule  above  referred  to. 
[To  contain  a  short  particular  of  the  real  estate.] 
The  fourth  schedule  above  referred  to. 
[To  contain  a  short  particular  of  the  incumbrances,  and  showing 
wnat  part  of  the  real  estate  is  Hiibient  tn  «onij  n  ^ 
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FORMS  OP  PROCEEDINGS. 
[affidavits  as  to  bboeiveb.] 

These  acooants  A.  and  B.  must  not  be  annexed  to  the  affidavit,  but  must  be  made 
exhibits  and  endorsed  in  the  usual  manner,  see  Orders  XXXV.,  sec.  2,  and  XLII., 
sec.  6,  supra,  pp.  152  and  190.  Every  sheet  and  every  alteration  and  erasure  should 
be  signed  by  the  commissioner  taking  the  affidavit.  The  items  should  be  set  out 
chronologically. 

Affidavit  of  receiver  verifying  account. 

I,  A.  B.,  of  the  (citi/)  of  {Toronto,)  in  the  county  of  {York)  and 
province  of  Canada,  {Esquire,)  the  receiver  appointed  in  this  cause 
make  oath  and  say : — 

1.  That  the  account  contained  from  page  one  to  page ,  both 

inclusive,  in  each  of  the  two  several  books  marked  severally  A.  and 
B«,  now  produced  and  shewn  to  me,  and  purporting  to  be  my 
account  of  the  rents  and  profits  of  the  real  estate,  and  of  the  out- 
standing personal  estate  of  C.  D.,  the  testator  in  this  cause,  from 

the day  of ,  in  the  year,  &c.,  to  the day  of ,  in 

the  year,  &c.,  both  inclusive,  doth  contain  a  true  account  of  all  and 
every  sum  and  sums  of  money  received  by  me,  or  by  any  other 
person  or  persons  by  my  order,  or  to  my  knowledge  and  belief,  for 
my  use,  on  account  or  in  respect  of  the  said  rents  and  profits 

accrued  due  on  or  before  the  said day  of ,  in  the  year, 

&c.,  {the  day  to  which  the  account  is  made  up,)  or  on  account  or  in 
respect  of  the  said  personal  estate,  (other  than  and  except  what  is 
included  as  received  in  my  former  accounts,  sworn  to  by  me.) 

2.  That  the  several  sums  of  money  mentioned  in  the  said  account 
hereby  verified,  to  have  been  paid  and  allowed,  have  been  actually 
and  truly  so  paid  and  allowed  for  the  several  purposes  in  the  said 
account  mentioned. 

3.  That  the  said  account  is  just  and  true  in  all  and  every  the 
items  and  particulars  therein  contained,  according  to  the  best  of  my 
knowledge  and  belief.  (<?) 

Affidavit  as  to  fitness  of  proposed  receiver. 
1.  That  I  know,  and  have  for years  last  past  been  well  ac- 

(c)  If  the  receiver  has  been  appointed  for  another  purpose  than  to  receive  the 
rents  and  profits  of  the  real  and  personal  estate  of  a  deceased,  the  affidavit  can  be 
altered  accordingly,  and  should  in  all  cases  follow  the  words  of  the  order  appointing 
the  receiver. 
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Tth at  .r'''^/rr^  *'  ^^  ^PP^^^*^^  ^^^^^^^^  ^^ '^Ws  cause: 
inttJft  5'  'i,  '  f-  ''  '  P'^'""  °^  ^''''  respectability  and 
integrity  and  well  versed  in  matters  of  business,  and  possesses  an 
accurate  knowledge  of  accounts  and  books  of  account 

3.  That  to  the  best  of  my  judgment  and  belief,  the  said  A.  B 
18  a  nt  and  proper  person  to  collect  and  receive,  and  to  be 
appointed  receiver  of  (aa  in  the  order  for  receiver.) 

Joint  affidavit  of  Justification  hy  receiver^  sureties. 

A  1^'  ^/^f  ^  ^)\  '^'^  deponent,  A.  B,  am  worth  the  sum  of 

dollars  {d)  lawful  money  of  Canada,  over  and  above  what  is  suffi- 
cient to  pay  all  my  just  debts. 
2.  And  I,  the  deponent  C.  D,  for  myself  say  that  I  am  worth 

t  '"Vlr-.  ''"^"  ^'^  ^^"'"^  ^'-^y  ^fC-ada,  over  and 
above  what  is  sufficient  to  pay  all  my  just  debts. 

Affidavit  for  fixing  a  reserved  bidding. 

1.  That  I  have  carefully  inspected  and  valued  lot  number 

m  the  _  concession  of  the  township  of ,  i„  the  county  of 

1Z\  ..T^  \^;  P'-^^^^^^f  ordered  to  be  sold  in  this  cause,  and  pro- 
pes  d  to  be  sold  m  _  lots,  numbered  one,  &c.,  respectively  in  the 
draft  advertisement  of  sale  herein  now  shewn  to  me  and  mafked  a! 

2.  That  lot  numbered  one  in  the  said  draft  advertisement  is,  in 
my  judgment,  worth  the  sum  of  —  or  thereabout.,  (though  o 
much  may  not  be  obtained,  as  it  requires  considerable  expenditure 
m  the  repair  of,  &c.,  state  defects,)  and  I  say  that  in  my  opinion  the 

eserved  bidding  on  said  lot  number  one  should  not  be  fixed  at  a 
higher  sum  than  ^-.     ^ao  through  all  the  lets  in  the  same  way.) 

Affidavit  verifying  advertisement  of  sale. 

1.  That  I  am  well  acquainted  with  lot  No in  the con 

cession  of  the  township  of ,  in  the  county  of ,  being  the 

premises  ordered  to  be  sold  in  this  ca  le.  »        S  i-ao 


iill 


{d)  The  amount  inserted  is  usuaUy  twice  the  annual  value  of  the  estate 
4d 
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2.  That  the  said  lot  consists  of  two  hundred  acres  of  land,  of  "which 
oh**  hundred  acres  are  cleared,  and  the  remainder  well  timhered  with 
beech  and  maple,  the  land  cleared  is  of  a  light  loam  in  a  good  state 
of  cultivation  {give  full  particulars  as  to  character  of  soil,  ^c.) 

3.  The  said  lot  is  situate  about  seventeen  miles  from  the  town  of 

,  readily  accessible  thereto  by  good  roads,  which  said  town  of 

offers  a  good  market  for  the  sale  of  produce. 

4.  The  said  lot  in  addition  to  being  well  timbered  is  also  well 
watered,  and  has  erected  thereon  farm  buildings  consisting  of  (fully 
describe  them,  saying  whether  in  brick  or  wood,  and  how  long 
erected.) 

5.  There  is  a  good  orchard  consisting  of acres  of  land,  well 

stocked  with  excellent  fruit  trees. 

6.  The  lot  is  well  fenced. 

7.  There  is  a  prior  mortgage  on  the  property  (if  so)  for  the  sum 
of pounds,  payable  to  [state  particulars.) 

8.  The  lot  is  now  in  the  occupation  of  (state  particulars  of  ten- 
ancy.) (e) 

Affidavit  as  to  fitness  of  proposed  auctioneer. 

1.  That  I  am  well  acquainted  with  A.  B.  of  the of in 

the  county  of ,  auctioneer. 

2.  That  the  said  A.  B.   has  resided  in  the  said of 

being  the  place  where  the  lands  and  premises  in  question  in  this 

cause  are  directed  to  be  sold,  during  the  space  of years  last 

past,  during  which  period  he  has  carried  on  the  business  of  an 
auctioneer  and  land  agent  generally. 

3.  That  the  said  A.  B.  is  of  good  repute  for  integrity  and 
skill  in  his  said  business,  and  is  willing  to  undertake  the  manage- 
ment and  conduct  of  the  sale  of  the  said  lands  and  premises,  and  is 
to  the  best  of  my  judgment  and  belief  in  all  respects  a  fit  and  proper 
person  to  be  intrusted  and  employed  in  the  sale  thereof. 


t:!. 


(e)  It  is  the  duty  of  a  vendor,  in  his  particulars  of  sale,  to  describe  the  property 
■with  perfect  accuracy  and  not  leave  it  to  inference.     (Swasland  v.  Dearsley,  29  Bea. 

See  Order  XXXVI.  of  the  Orders  of  June,  1853,  pp.  152-166.  supra,  and  Order 
Of  22nd  February,  1862,  pp.  271,  272,  »upra. 
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Affidavit  of  auctioneer  as  to  result  of  sale. 

I  A.  B.,  of  the of  ,  in  the  county  of ,  the  auc- 

tioneer  appointed  by  the  master  of  this  honourable  court  at -!!! 
to  sell  ,t.e  lands  and  premises  comprised  in  the  particulars  herein- 
after referred  to,  make  oath  and  say. 

1.  That  I  did,  according  to  the  appointment  of  the  said  master 
at  the  time  and  placr.  in  the  lots,  and  subject  to  the  conditions 
specified  m  the  particulars  and  conditions  of  sale  hereunto  annexed 
marked  respectively  A.  and  B.,  &c.,  offer  for  sale  by  public  auction,' 
he  lands  and  premises  described  in  the  said  particulars,  and  thaJ 
the  results  of  such  sale  are  as  appear  from  the  several  signed 
contracts  appearing  at  the  loot  of  the  said  conditions  of  sale  marked 
respectively  B.  C,  &c. 

bil.?''  '\"^T  '"t  ^""'^  ^^  ^^'  '''^  ^^^^^^1  contracts  are  the 

tiotd  "r..  /''  '^'  ''''''''''  ''''  *^^^^-  respectively  men- 
loned  and  that  of—,  and of  _,  being  the  per- 
sons whose  names  are  respectively  subscribed  to  the  said  several 
contracts,  were  respectively  declared  by  me  to  be  the  highest 
bidders  for,  and  became  the  purchasers  of,  the  lots  respectively 
mentioned  m  the  said  several  contracts,  at  the  prices  or  sums  of 

and respectively,  being  the  prices  or  sums  in  the  -lid 

several  contracts  respectively  mentioned. 

3.  That  the  several  lots  numbered  respectively  one,  two, 
&e  in  the  said  parUculars,  were  not  sold,  no  person  having 
bid  a  sum  higher  than  or  equal  to  the  reserved  biddings  fixed  for 
the  same  respectively  by  the  said  master.  ^ 

4.  That  no  person  bid  any  sum  whatever  for  either  of  the  lots 
numbered  respectively  four  and  five,  in  the  said  particulars. 

6.  Ihat  the  said  sale  was  conducted  by  me  in  a  fair,  open  and 
proper  manner,  and  according  to  the  best  of  my  skill  and  judgment. 

Affidavit  as  to  insertion  of  advertisements  and  publication  of  bills 

or  posters. 

of!;-?"  i"  P™""''^  "f  '•>«  -Jif^^tioa  of  the  master  in  ordinary 

-  .  ^.,,  „r  ,ft^  luusiur  01  tni3  court  at )  who  settled  thp 

.dvertomeut  and  particulara  and  conditions  of  Jle  for  .he  .ale  of 
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the  lands  mentioned  or  referred  in  the  decree  {or  order)  made  in 
this  cause,  I  caused  such  advertisement  to  be  published  in  the  {nam- 
ing the  newspaper  or  newspapers)  once  in  each  week  for  the  four 
weeks  immediately  preceding  the  said  sale  {or  as  the  case  may  be.) 

2.  That  in  pursuance  of  the  said  direction  I  caused  bills  of  the 
the  said  sale  to  be  published  in  different  parts  of  the  township  {town 

or  city)  of and  the  adjacent  country  and  villages  {or  as  the 

case  may  he.) 

3.  That  twenty-five  of  the  said  bills  or  posters  were  published  and 
distributed  for  four  weeks  immediately  preceding  the  said  sale  in 
taverns  adjacent  to  the  said  land,  and  fifty  others  of  the  said  bills 
and  posters  were  published  and  posted  in  conspicuous  public  places 

in  different  parts  of  the  said  township  {town  or  city)  of ,  and 

the  adjacent  country  and  villages,  {or  as  the  case  may  be,)  and  that 
twenty-five  others  of  the  said  bills  or  posters  were  distributed  to  the 
auctioneer  and  the  solicitors  of  the  various  parties  interested  in  this 
cause. 

Affidavit  to  support  application  for  an  order  appointing  a  guardian 
to  an  infant  and  for  maintenance. 

I,  A.  B.,  of,  &c.,  (the  mother)  of  the  above  named  infant  (defen- 
dant) C.  D.,  make  oath  and  say  : 

1.  That  the  above  named  infant  was  of  the  age  of  — —  years  on 
the day  of last. 

2.  That  D.  D.,  the  father  of  the  said  infant,  died  on  or  about  the 

day  of ,  in  the  year,  &c.,  having  made  his  last  will  and 

testament  bearing  date  the day  of ,  in  the  year,  &c., 

whereof  he  appointed  E.  F.  and  G.  H.  executors,  by  whom  the  said 
will  has  been  duly  proved  in  the  proper  Surrogate  Court,  but  which 
said  will  does  not  contain  any  appointment  of  guardian  to  the  per- 
son of  the  said  infant. 

3.  That  the  fortune  of  the  said  infant  consists  of  {set  out  particu- 
lars of  the  infant's  fortune.) 

4.  That  the  nearest  relations  of  the  said  infant,  other  than  and 
except  myself,  are  as  follow :  [state  the  uncles  and  aunts,  if  any. 
if  the  infant  has  any  brothers  and  sister  s^  state  them  with  their  ages) 
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6.  That  I  have  for 


J.  1  .  years  last  past  known  and  been  infi 

^»«r*a„  „  n^rriedand  ,oUifar.Uy  U  ha.,)  and  in  my  «S  f 
«t  and  proper  one  to  be  appointed  guardian  of  the  person  of  thZid 
ofant ;  and  I  am  desirous  that  he  should  be  appointed  sueh  .uarran 
dunng  the  minority  of  the  said  infant,  jointly  with  myselt  (>7 

Affidavit  on  production  of  doeumentt. 
1.  I  say  I  ha,ve  in  my  possession  or  power  the  documents  relating 
to  the  maters  in  question  in  this  suit,  set  forth  in  tCfostlnd 
second  parts  of  the  first  schedule  hereto  annexed,  (a) 

f  J^  •    T^"  '*^'  "'*'  ^  "''J''"  ">  P'-'"''"'^  tke  said  documents  set 
forth  in  the  second  part  of  the  said  first  schedule  hereto 

andveHZalf^L  ^'T  "^°^  '"^fT""*  «*^  'h'ection  i.  node 
ana  venjy  the  facta  go  far  at  may  }«.) 

4.  I  further  say,  that  I  have  had,  but  have  not  now  in  my  pos- 
session or  power  the  document,  relating  to  the  matters  in  question 

5.  I  further  say,  that  the  last  mentioned  documents  were  las'  i -^ 
my  possession  or  power  on  (ttate  when.) 

*)«tm«i(,,  and  %n  whoee  posietsion  they  now  are.) 

T.  I  further  say,  according  to  the  best  of  my  knowledee  remem 
brance,  information  anj  belief,  that  I  have  not  now,  Tnd  „  'verTa?; 
had  in  my  own  possession,  custody  or  power,  or   n  the  p  ssession 
o«s.ody  or  powe-  of  my  solicitors  or  agents,  o'r  solicitor  or  ~; 

J^'J'^^uJ Tui Ji't'T Zt'tS'  "/r'f  •" '■«' "■■•««''« •  '""■ 

U .«  wri«„g,  and  hi,  .ig„.,»™  tLreto TSed  by  aSJu    '°"''"° '°  *"' "'°""' 

.off.  P?*:«i'';fttL7otr^ '"""" """ "« ^=f«-"'  "-J'"" 


'fill 
HI] 


♦'  .' 
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in  the  possession,  custody  or  power  of  any  other  person  on  my 
behalf,  any  deed,  account,  book  of  account,  voucher,  receipt,  letter, 
memorandum,  paper  or  writing,  or  any  copy  of,  or  extract  from 
any  such  document,  or  any  other  document  whatsoever,  relating  to 
the  matters  in  quest'  m  in  this  suit,  or  any  of  them,  or  wherein  any 
entry  has  been  made  relative  to  such  matters,  or  any  of  them,  other 
than  and  except  the  documents  set  forth  in  the  jBrst  and  second 
schedules  hereto,  and  save  and  except  the  confidential  correspond- 
ence in  and  in  relation  to  this  suit  between  myself  and  my  solicitor; 
and  save  and  except  also  the  pleadings  and  other  proceedings  in 
this  suit ;  which  said  confidential  correspondence,  and  pleadings 
and  proceedings,  I  am  advised  and  believe,  form  no  portion  of  the 
documents  required  by  this  honourable  court  to  be  produced  by 
me.  {h) 

The  first  schedule :— The  first  part  thereof;  shewing  documents 
in  my  possession  which  I  do  not  object  to  produce. 

The  second  part ;  shewing  documents  in  my  possession,  which  I 
object  to  produce. 

The  second  schedule : — Shewing  documents  which  I  have  had, 
but  have  not  now  in  my  possession  or  power. 


(A)  See  notes  to  Order  XX.  of  the  Orders  of  1853,  sec.  1,  pp.  98  et  seq.  supra. 

Where  in  the  affidavit  made  by  a  defendant  on  an  order  for  production  of  documents 
the  ordinary  words  "  or  in  the  possession,  custody,  or  power  of  my  solicitor  or 
agent  "  are  omitted,  the  court  will  not  hold  such  affidavit  insufficient  if  a  satisfacto^ 
reason  is  given  for  such  omission.  The  word^  «'  I  am  informed,"  where  there  is  no 
personal  knowledge,  are  the  same  as  "  I  believe."  (Woodhatch  v.  Freeland.  11  W. 
11.  398.)  ^  ' 

The  court  will  accept  the  oath  of  the  defendant  whether  documents  are  relevant ; 
but  the  plaintiff  has  a  right  to  judge  for  himself  whether  they  will  assist  his  case, 
and  is  entitled  to  the  production  of  all  relevant  documents,  except  such  as  the  court 
Can  clearly  see  have  no  bearing  on  the  issue.     (Mansell  v.  Feeney,  2  J.  &  H.  320.) 

As  to  documents  in  the  possession  of  a  third  party  claiming  a  lien  upon  them,  see 
North  V.  Huber,  29  Bea.  437. 

It  is  not  sufficient  in  order  to  avoid  production  in  London,  to  state  that  books  are 
in  constant  use,  without  stating  that  they  cannot  be  moved  without  inconvenience. 
(Hooper  v.  Gumm,  2  J.  &  H.  G02;  10  W.  R.  644 ;  6  L.  T.  N.  S.  891.)  And  see  this 
case  also  as  to  letters  written  pending  the  suit  by  a  plaintiff  to  his  agent,  to  be  com- 
ffluaicated  by  the  latter  to  the  soUgitor,  and  which  were  held  to  be  privileged. 


npon  them,  see 
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o.uM  not  compel  ptoduotioo  of  dooumeoll'  !,T^  '"Z'/'e  'V  """  »  »«-1«fendS 
fle»™i  ,.  CUpham,  the  application  ZTl^ZAritS"""-    '"  "'°  *"»""'- 

fendant  cannot  obtain  the  order  until  h«  hfJ  '  \^^^^''^  *°  **  defendant.     The  de- 

thet'me  for  answering  has  SpTr  1'%^^  Tabtiff  I'm 'i'''  ^^«  P'-ntiff  caJ  ^ft 
similar  m  form  to  that  made  by  a  defendant  ?n  ^T  *°  '"'^''^  '^°  'affidavit 
Hare,App  kviii.;  piott  v.  MullinVie  Jur  946.  ^p^",77-««°"al  v.  Clapham.  10 
]5  Bea.  11.)     After  the  affidavit  ia  mnrif  «  '  ^"clidale^Ca  al  Company  v   K  n.r 

to  shew  an  admiss  on  by  the  nlnint.-ff  .^   necessity  on  the  part  of  the  defendant 

(Latnb  V.  Orton  1  Drew^H;  ti'gf  Hafv^rio^H^'  *'!  "^"'^'^^  <^°«" 
Sprye,  1  DeO.  M.  &  G.  656.)  ^       «arvey,  10  Hare,  App.  Jxviii.;  Reynell  v. 

derived  by  him  from  his  client,  and  not  to  that  nM^-  f  t^'^t^^'  *°  *'^«  information 
although  such  information  ma^  be  obtained  in  th«  '"'''  ^^.^'"^  ^"''°  ''"'•''  Person,, 
the  transaction  of  the  business  of  his  cHent  IrnrH  .  t"'  '^'  ''  *"  connection  with 
also,  Greenough  y.  Gaskell,  1  M  &  K  o5     t  ^  ^  Tennant,  11  w.  R.  824.)    See 

Rawlins,  8  M.  &  C.  615;  Heri  ng  v^'bLbWyTph  "q^^'i  ^  Desboroigh  y! 

to  in  support  of  the  demurrer  by^the  witneS'  in  H^I  ^  '  M-  ^.  -^^  ^^-  ^^^  ?  referred 
following  cases  were  cited  asi\Lt  thll,  *''®  ^^^^  "^  J^«rd  y.  Tennant      Th« 

Davies,  6  B.  &  Ad.  60?;  LTS  v  II'T^k'''  ^'^'"^  '"''  overruled  •  Griffith  y 
gore,  3  M  &  K.  672;'  Ew  f  y"  £"^2 7&  p"^"'!'.''' '  S'^wyerv" Birch! 
Hare,  16 ;  Gore  y.  Bowser,  6  DeG.  &  Sm  80.  *   "^^''    ^^ina  y.  Coates,  6 

It  was  held  by  Stewart  V  P    ihnt-   ,       j-l 
without  a  bill,  have  an  affidavU  of  d  cSmeut      bS"!/"^  '^"^r  decree  couU  not. 
appea .  that  a  creditor  coming  in  to  prre  unde^  L  'in  ^■^'^'  ^''"^^  J"«''o««  ok 
right  to  compel  the  executors  fo  produce  on  oath  111  H   "'^'»'°^«t''ation  decree,  has  a 
or  yb-oh  may  enable  him  to  make  out  his  c°se      rMoV.'T'"*^'''/'^*^"^  *°  ^'^'  «'aim 

Wright,  2  Ilare,  810;  HyS\1dVd:r\°2%^ea."rootl',?  ^^  ^^0^    WiTiX^! 

o/dt:^^^^^  under  an  administration  order 

session,  relating  to  ^w  claim,  or  which  ma vonn^lt^     l^  aH  documents  in  their  pos- 
been  questioned  in  our  cour  .  and  has  Xavs  bion  T^"  ""*  ^''  ''''''  ^''^  ^^v'r 

been  made  by  the  master  on   he  general  TSri;^-    conceded.    The  order  has  always 
The  decree  having  been  considere^drtt'natu  e  Z  "^^i  ^""-  ^^-  ^'  ^''^  ^d.,  oS 

t.  SMh  a.  Bay  throw  light  onto  claim     ""'''■''°  """'°«  '"  "«'  »""  «™eSly°  S 


■vlij 
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the  court  should  be  oorreotly  stated,  see  Lnmbrozo  t.  White,  4  Diet.  160  ;  and  that 
the  full  style  of  the  cause  or  matter  must  be  set  out,  see  Hawes  v.  Bamford,  9  Sim. 
668  ;  May  v.  Prinsep,  11  Jur.  1082  ;  Davis  t.  Barrett,  7  Bea.  171.  Where  a  party 
obtained  an  order  on  motion,  the  other  side  not  appearing ;  and  the  service  of  the 
notice  of  motion  was  regular,  but  was  supported  by  an  imperfect  affidavit  as  to  style 
of  cause,  a  new  notice  of  moiioo  had  to  be  given.    (Barton  v.  Chambers,  4  Bea.  647.) 

The  words  "  make  oath,"  &o.,  should  not  be  omitted  in  the  commencement,  the 
word  "sworn"  in  the  jurat  is  not  of  itself  sufficient.     (Prentice  v.  Phillips,  2  Hare 
642  I  12  L.  J.  Ch.  497  ;  7  Jur.  628.)  ' 


Affidavits  to  be  used  in  the  master's  office,  must  be  filed. 
Bea.  496  ;  3  Jur.  1118 ;  ex  parte  Hartley,  4  Jur.  500.) 


(Stubbs  T.  Sargon,  2 


The  deponent  must  «>n  either  by  writing  his  name,  or  if  he  cannot  write,  by 
mailing  his  mark;  (An(f6rson  v.  Stather,  9  Jur.  1086;)  and  where  the  deponent 
cannot  write,  it  is  improper  for  him  to  sign  his  name  in  full  with  the  assistance  of  a 
person  guiding  his  hand,  without  also  making  his  mark,  so  that  the  fact  of  his  illite- 
racy may  appear.     ( v.  Christopher,  11  Sim.  409  ;  10  L.  J.  Ch.  146.) 

Where  an  affidavit  deposes  to  words  spoken,  it  is  a  proper  caution  in  the  affidavit 
to  add  "  or  to  that  eflFect."     (Ayliffe  v.  Murray,  2  Atk.  60.) 

Affidavits  to  support  an  application  for  a  writ  of  arrest,  should  disclose  a  clear 
case  of  intention  on  the  part  of  the  defendant  to  leave  the  province,  and  that  some 
preparations  have  been  made  fey  him  with  that  view,  f  Sichel  v.  Raphael,  4  L.  T.  N 
S.  114.)  ^  t       ,  >. 

In  proving  a  mortgage  debt,  if  the  mortgage  has  not  been  proved  in  the  cause, 
or  the  parties  are  not  competent,  or  are  unwilling  to  admit  it,  the  due  execution 
must  be  proved  by  affidavit. 

In  affidavits  of  execution  of  bonds  and  other  documents  of  a  like  nature,  pro- 
duced for  the  approval  of  the  Court  of  Chancery,  it  is  sufficient  to  use  the  form  of  », 
jurat  generally  used.    (Re  Ausebrook,  4  Grant's  Chancery  Rep.  109.) 


ORDERS. 

Preliminary  observations. — An  order  of  court,  however  certain  it  «•  >"  ^«  *^»,t  a  is 
erroneous,  must  not  be  disregarded  or  treated  as  a  nullity.    It  v  tiirged 

on  a  proper  application  for  that  purpose  ;  Chuck  v.  Cremer,  2  ^u.  i  '  tv^ 

92;  Hugbesv.  Williams,  6  Hare,  71;  16  L.  J.  Ch.  200;  11  Jur.  2.37  ■  uj 

operates,  although  irregularly  obtained,  until  by  such  proper  applicatit  ,  dis- 

charged. (Blake  v.  Blake,  7  Bea.  514.)  An  order  "  to  discharge  an  irreguiar  order 
with  costs,"  carries  the  costs  of  the  application  to  discharge  it,  (West  v.  Smith,  3 
Bea.  492;  10  L.  J.  Ch.  218,)  and  where  an  irregular  order  has  been  obtained,  no 
subsequent  order  to  the  same  eflFect  can  be  had,  until  the  former  has  been  discharged. 
(Pearce  v.  Gray,  4  Bea.  127  ;  10  L.  J.  Ch.  353.)  Applications  to  discharge  orders 
for  irregularity  must  be  made  without  delay.     (Joseph  v.  Simpson,  10  Price,  26.) 

An  order  for  leave  to  amend  operates  from  the  time  of  service  only.  ^Price  v. 
Webb,  2  Hare,  516 ;  13  L.  J.  Ch.  60.) 

The  four-day  order  for  production  in  the  master's  office,  by  a  party  to  the  cause, 
does  not  require  personal  service.  (Hobson  v.  Sherwood,  6  Bea.  63 ;  12  L.  J.  Cb. 
447 !  7  .Jur.  687.) 
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i-  S'.  7wa?Us":  "ot^rto^V^V'ssSr  r •  ^"°*  «-^'  -'-  that  production 
ex  parte  application  ought  to  be  serve'rl  i  i     "^^  °'"'^"  ^''^^'^e^  of  course  Sro„  a! 


All  orders  are  entitled  as  follows :— 


In  Chancery, 
{If  in  chambers,  add) 
In  Chambers, 
The  Chancellor, 
{or  a8  the  case  may  be.) 


the  day  of in  the  • 

year  of  the  reign  of  Her  Majesty,  Queen 
Victoria,   and  in  the  year  of  our  Lord, 


Between  A.B., 
and 
C.B., 


Plaintiff, 
Defendant. 


Order  for  >ecurity  for  cost,,  oitained  <,»  precipe. 
Upon  the  application  of  the  defendant, andit«.n.    ■ 

oi-personorplrsSr^^^rlf^^^^^^^^^^^^^^ 

^;^rrra:s;;rtrr;;:;i-^^^^^^ 

oaso  this  court  shall  think  fit  to  La  '^'"'^*°' ■  » 

defendant. shall  b,  Ir    aT    ""^ ^'^"o  *•"  »M 

bill.  '"  ""'S*'*  ">  P»t  in  his  answer  to  the 

Order  for  suhtituted  service  of  till  of  complaint. 

IZ  ^KTedt  If:  "'"""f;  "'"■  '■•'»  "-""«  -0  'He 
vice  of  an  office  cow  of  ^l^  1  -J  "  "'^""^  ""'*  P''""''^'  'er- 
ao  notice  and  certfficatethf ""'"'.''""  *'■="  "  ""'  -"-•  «* 
General  Orders  of  to  I  ""..'"''''"l''  "'  "<"■'""  ''7  ^^ 
«pon  the  said  defend!"  !!!"'' j^"  ""r"  """^  "'  '""  "'^«' 

.un  be^doen.ea  goors;rvi;;;;;lrd^":frn^^ 
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Order  for  service  of  hill  of  complaint  on  defendant  in  Lower  Canada. 
Upon  the  application   of  the  plaintiff,  and  it  appearing  by  affi. 

davit  that  the  said  defendant resides  at ^in  that  part  of 

this  province  formerly  called  Lower  Canada,  out  of  the  jurisdiction 
of  this  court :  It  is  therefore  ordered,  that  personal  service  of  an 
office  copy  of  the  plaintiff's  bill,  together  with  the  notice  and  certifi- 
cate endorsed  thereon,  required  by  the  General  Orders  of  this  court, 

and  a  copy  of  this  order,  upon  tht    aid  defendant in  Lower 

Canada,  shall  be  deemed  good  servict :     And  the  said  defendant 

to  answer  the  plaintiff's  bill  within after  such  service  : 

and  at  the  time  of  effecting  such  service,  this  order  is  to  be  produced 
and  shewn  to  the  said , 

Order  for  service  of  hill  of  complaint  on  defendant  out  of  the 

Jurisdiction. 

Upon  the  application  of  the  plaintiff,  and  it  appearing  by  affi. 

davit  that  the  said  defendant resides  at ,  out  of  the 

jurisdiction  of  this  court :  It  is  therefore  ordered,  that  personal  ser- 
vice of  an  office  copy  of  the  plaintiff's  bill,  together  with  the  notice 
and  certificate  endorsed  thereon,  required  by  the  General  Orders  of 

this  court,  and  a  copy  of  this  order,  upon  the  said  defendant 

aforesaid,  shall  be  deemed  good  service  :     And  the  said  defendant 

is  to  answer  the  plaintiff's  bill  within after  such  service : 

and  it  is  ordered  that  an  affidavit  of  such  service,  and  of  the  identity 

of  the  said  defendant ,  sworn  before  the  mayor  or  other  chief 

magistrate  of  any  city,  town,  or  borough,  where,  or  near  which, 
such  service  shall  be  effected,  shall  be  deemed  sufficient  proof  of 
such  service  and  identity. 

Order  for  service  of  hill  of  complaint  on  defendant  hy  advertising. 
Upon  the  application  of  the   said   plaintiff,  and  it  appearing  to 

this  court  by  affidavit  that  the  said  defendant has  left  this 

province,  and  cannot  be  found  to  be  served  with  an  office  copy  of  the 
plaintiff's  bill  in  this  cause  :   It  is  ordered  that  the  said  defendant 

do,  on  or  before  the day  of ,  next,  answer  or 

demur  to  the  plaintiff's  bill;  and  it  is  ordered  that  a  copy  of  this 
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Another  form. 
Upon  the  application  of  the  plaintiff  nn.7  •. 
vit  that  after  due  diligence  the  l^^^fi    ?        appearing  by  affida. 
to  be  served  with  an  office Ipv  of  th     ?     "IT^  """^^  ^^  ^^^^ 
It  is  ordered,  that  the  ridTfe^f;.  V^^.m  in  this  cause : 
day  of nexf  „n=„.         j ""'  ""  "''  •>'=fore  the 

by  the  Genera.  o'L.  of  Sn  fl  p:;;:':,'  :  r''""^'"'"'' 

paper,  published  in  the  . „„t  ^1T  ' "<'"^- 

day  of next  and  ,.  ^  ^" """''^  ''«'"»™  '>!« 

the  Baid  day.  ' ""'  '"  '"'  °™"'"'^''  »"»«  i°  e«ch  week  until 

Order  for  a  married  «ornan  to  an.«,er  separately  fr.n  Her  ,u>iand. 

aJ:  •:  ^i^:::zt:^^!^  "r  '-""^  --^  - 

-—the  husband  of  te  fid     elndnt"'" '""^  "!f '''"="■'»" 
thereto  being  filed  bv  her  nl.hJ,,  .  'f ""."" «■"'  "»  answer 

the  said  biiits  .^Cl:^t:::^:::  :  7/  '--^----^ 

of  this  court .  appears  •  Jt  ;,  .  /     i      .  registrar 

«an,cd  defendant  dofS  four'  w  ^I  af.: W^  '":  ^"^  '-^' 
oopy  of  the  said  bill,  with  the  noticr«I^^ln°'d  ","  f"' 
on,  as  required  by  the  Gener-,I  O.Z  **7*«''*'«»*<«'>'iorsed  there- 
copy  of  this  order,  put  in  her' ^l  .  ''°'"''  '"8^*"  ''"•  » 
apart  from  her  said  husband  '°  ""'  "'''  "'"'  ^^I"'™'^  »d 

Order  alhwing  a  demurrer.  i 

■I'le  matter  of  the  demniro^  «f  »i,„    i,  ' 

Style,,  coming  on  to  be  Tea 'd  b  f         ^  "'"""'  ''^f™'^"'"'  '^»*» 
counsel  for  th^e  pk.nUff  a'd  th.       .    "  "''""  '"  ""^  P^^^»«»  of 

oourtdoththinkfi     oanowth«»  -If  "'"'''  ''"''"''*"''  '■">'' 

i,~  .^  _        ,         ""^  ^°  ^'^0^  the  said  demurrer  wi^h  co^f-  tr  ^    -       4 

"J  lae  master  of  this  PAn».f   ^  a      -i  ,      T       "  *^"''='^^ 'O  "«  taxed 

this  court,  and  paid  by  the  plaintiff  to  the  said 
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Ust  named  defendant ;  (but  tho  Haid  plaintiff  is  to  be  at  liberty  to 
amend  his  bill  vf  complaint  in  this  cause  as  he  shall  be  adviged, 
amending  the  same  within  .) 

Order  to  amend,  obtained  on  prsecipe. 
Upon  the  application  of  the  plaintiff:  It  is  ordered,  that  he  be  at 
liberty  to  amend  his  bill  of  complaint  in  this  cause  as  he  may  be 
advised  without  costs,  amending  the  defendant's  office  copy  thereof, 
and  making  such  amendment  within  fourteen  days  from  this 
date. 

Order  appointing  guardian  ad  litem  to  an  infant  defendant. 
Upon  the  application  of  the  plaintiff  and  upon  hearing  read  the 

affidavit  of and  an  affidavit  of  the  service  of  notice  of  this 

application,  and  it  appearing  that  the  said  defendant is  an  infant 

under  the  age  of  twenty-one  years  :  It  is  ordered  that ,  one  of 

the  solicitors  of  this  court,  be,  and  he  is  hereby  appointed  guardian 
to  the  said  infant  defendant,  by  whom  he  may  answer  the  plaintiff's 
bill  and  defend  this  suit. 

Order  pro  confesso  obtained  on  prsecipe. 
Upon  the  application  of  the  plaintiff,  and  it  appearing  by  affida- 
vit that  the  said  defendant has  been  personally  served  with 

an  office  copy  of  the  plaintiff's  bill,  together  with  the  notice  and 
certificate  endorsed  thereon  required  by  the  General  Orders  of  this 
court,   and  no  answer   having   been    put  in   by  the  said  defen- 

dant ,  although  the  time  limited  in  that  behalf  has  elapsed, 

as  by  the  certificate  of  the  registrar appears  :   It  is 

ordered  that  the  said  plaintiff  be  at  liberty  forthwith  to  set  this 
cause  down  to  be  heard  in  order  that  the  said  bill  may  be  token  pro 
confesso  against  the  said  defendant. 

Order  pro  confesso  after  service  of  bill  on  defendant  by  advertising. 
Upon  the  application  of  the  plaintiff,  and  it  appearing  that  by  an 

order  of  this  court  bearing  date  the day  of  last,  it  wag 

ordered,  that  the  said  defendant should  on  or  before  the 
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required  by  the  GeS  Order,  „/!•'• '"«'"'"  ''"'  *•■«  "<"!<=-> 
the  four  weeks  next  preceding  the  saTZl'  Z7         "*'''' '"' 

tbe?rhrh^:t?eL^r\:?v^"""^"'^ 

of  thia  court  that  the  said  ordlt'  .  ."•''''?""« '"  ""'  »»'"f««tioa 
.3  directed,  .„d  tha  „  aust;  ha»  T"  ■"'  ''"''  •^"'^  ?"'"«'>«<• 
dant as  by  the  cSaet  t  f-^' ?  -'f  ''"rl'  ''""'■ 

^-xrs-et  ti'if c^r ::  f ;  ^^-^^ 
o-o.p.a.t.ayhetr;rr-:-^^^^ 

order  upon  him  or  his  solioT^!?  .  ^7'  "'''"  »""««  "f  this 
regis  Jof  this  c:i:^^ZCZ'2tr'  '''-'  '""  "" 
and  documents  in  his  custody  „;  p.tTrr'l7na\^T"' ^'''''''' 
question  in  this  cause-   and  tl,.f  Vi,       "''""e  '»  the  natters  in 

(«.  «.  o..e  «„,  a.)  bl'attenyt    ;::"  .^^f  "'  '''^"^"»' 
extract  from  the  same  •  and  thJi  ih         •  ^""^^  ^°P^e«  «f»  or 

be  P^duced  before  .:;  m:sl?ret:r:  ttr" ''^^''■"*  *» 
hearing  of  this  cause.  examiner  of  this  co-irt,  and  at  the 

vnt;:ttt:;r!:!^^^^^ 

order  bearing  date  the dav  of  .  We^mg  that,  by  an 

said ,h„„,d  „i,h;  1!^,~' '  ,7  "'•^^^ed  that  the 

erder,  produce  all  books  rf».I   ^  ^  '""'"'  "^  the  said 

i»  -  custody  or  power  _  J  fT"'      .""®''  "'=''  '^<'«"""«"'. 

-  'h.-=  c.se,  under  oath,  and  depturrame^rtr:  '"  '"'"°" 

this  court AnJ  .1,^      . ,         ^"  ^^® regis- 

,  -      .      •    -^na  the  said „o|.  i.„..       ^ 

ieit  with  the  said re^iatr^.  fi,*   I    .^  P''^" 

registrar,  the  books,  deeds, 


trar 
hoe 


m 


Biore 
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^'rl, 


th'^' 


papers,  writirg,s,  and  documents,  aforesaid,  or  filed  any  affidavit 
relating  thereto,  although  duly  served  with  the  said  order,  as  by  the 

certificate  of  the  said registrar  appears  :  It  is  therefore  ordered 

that  the  said  »  do,  within  four  days  after  the  service  upon 

• of  this  order,  produce  before  and  leave  with  the registrar 

of  this  court upon  oath,  all  the  books,  deeds,  papers,  writings, 

and  documents  aforesaid  ;  and  in  default  thereof,  that  the  sheriff  of 

any  county  or  united  counties  in  which  the  said may  be  found, 

do  take  the  said into  his  custody,  and  commit to  the 

gaol  of  his  county  or  united  counties,  to  answer said  contempt. 

Whereupon  such  further  order  shall  be  made  as  shall  be  just. 

Order  for  the  taxation  of  a  solicitor's  hill  of  costs. 

In  the  matter  of  A.  B.,  one  of  the  solicitors  of  this  honourable 
court. 

Upon  the  humble  petition  of  the  above-named and  upon 

hearing  read  an  afiidavit  of ,  and  it  appearing  by  the  said 

affidavit  that ,  in  the  said  petition  named,  hath  been  fur- 
nished with  a  bill  of  fees,  charges,  and  disbursements,  incurred 
and  disbursed   by   the    said    petitioner    in    carrying   on  certain 

business  of  the   said in  pursuance  of  section  twenty-nine 

of  chapter  thirty-five  ©f  the  Consolidated  Statutes  for  Upper 
Canada :   It  is  ordered  that  it  be  referred  to  the  master  of  this 

court to  tax  the  said  bill,  together  with  the  costs  of  such 

taxation,  and  to  settle  by  whom  the  same  ought  to  be  paid  :  and  it 

is  ordered  that  the  said  petitioner  and  the  said do  produce 

before  the  said  master,  upon  oath,  all  deeds,  books,  papers,  and  writ- 
ings in  his  custody  or  power,  respectively,  relating  to  the  said  bill, 
or  any  of  the  items  or  charges  therein ;  and  may  be  examined  upon 
oath  toucLlng  the  same,  as  the  said  master  shall  direct :  and  it  is 

ordered  that  the  said do  pay  to  the  said  petitioner  what  the 

said  master  shall  certify  to  be  due  to upon  such  taxation  ;  and 

upon  such  payment,  or  in  case  the  said  bill  shall  appear  to  have 
been  already  paid,  it  is  ordered  that  the  said  petitioner  do  deliver 

to  the  said ,  upon  oath,  all  deeds,  papers,  and  writings  in 

custody  or  power,  belonging  to  the  said and  relating 
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'iltStnietif  pX"^^  r  ^^  -=^^">  ■•»  -paid, 

shall  appear  to  have    eovCd      And  ",/""'  ""^  "-"^^  " '"'' 
toachiDg  the  said  bill  are  h.ZT\      f  "^  P^oeedings  at  law, 

shall  have  made  his  reports  ^^  "'"^'^  ™"'  "''"'^  '""^  "^d  "-^ter 

Ord.r  to  read  pleadings  and  proceeding,  in  anotler  canu 

Upon  the  application  of  the  Dlaintiff  (Ja  t    j       Tl 

that  he  be  at  liberty  at  the  hear  n'^tr,'''"']  ^"'  "'^''"^ 

read  all  the  pleadings    orLrn?^  .  "'°'  ""^  ""'^'■™»  '<> 

cause  now  or^atelytn  L'l  this  /T   .'"^'.  "  ^  ■="'""  °*^' 

is  plaintiff,  and  -IT.  areTf„  ^  T"    '  """'"  ""^  ^='''' • 

saving  all  j„st  occupations!  ""''  "  "'"^""^  on  his  behalf, 

Ori.r  .^^««„,  ^oounu  and  enquiries  under  administration  order 
This  court  doth  order  that  tli«  fnii     • 

heta-.enandn.adeb;:hf:lsfe:onrcrr:!!!r 

of  !!:A%r:r  t^e^Tr^^^T  "°'^p-'«-^^^^^^^^^^^^ 

the  hands  of  !!!^te7et'r'';  ^'""'"^^  -n.ed,\ometo 
by  _  e,aer  or  for'  !lL  IT""^'  "'  ""^  """^^  P"»»  «  P«™ns 

2nd.  An  account  of  the  said  testator's  debts. 

rf  =  011-^-^^.5--™. 

.pe.esin  a  due  course  of  adminl ^ationrandThtt  7:^^:1 

«th.  An  enquiry  what  real  Late  tW     Tj'   ^"  "  '"  '"y=         ■ 
or  entitled  to  It  tl  time  of  hisTel         "  '""""  '"  "'^»''  "^ 

7th.  An  enquiry  what  inniimh..op«««  ^/r..^  ., 
estate.  '     '  °  ""''""■'  '''^^  ^^^^  testator's  real 
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8th.  An  account  of  the  rents  and  profits  of  the  said  testator's 

real  estate,  received  by  the  said  — '■ or  by  any  other  person  or 

persons  by order  or  for use. 

And  it  is  ordered  that  the  further  consideration  of  this  case  be 
adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to  apply. 

Order  appointing  new  day  for  the  payment  of  money. 
Upon  the  application  of  the  plaiatiiF,  and  upon  hearing  read  the 

report  of  the  master  of  this  court bearing  date  the day 

of ,  one  thousand  eight  hundred  and  sixty .     It  is  ordered 

that  the  said  defendant do  pay  the  sum  of by  the 


said  report  found  due  to  the  plaintiff  into  the 


-  to  the  joint 


credit  of  the  said  plaintiff  and  the  registrar  of  this  court,  between 
the  hours  of  ten  o'clock  in  the  forenoon,  and  three  o'clock  in  the 

afternoon  of  the day  of instead  of  the  time  and  place 

mentioned  in  the  said  report.     And  it  is    rdered  that  a  copy  of  this 

order  be  served  upon  the  said  defendant at  least  seven  days 

before  the  said day  of  ■ 

Order  final  for  foreclosure. 
Upon  the  application  of  the  plaintiff,  and  it  appearing  that  by 

a made  in  this  cause  bearing  date  the day  of ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and ,  it  was 


referred  to  the  master  of  this  court 


to  take  an  account  of  what 


was  due  to  the  plaintiff  on  the  mortgage  security  in  the  pleadings 
mentioned,  and  to  tax  to  the  plaintiff costs  of  this  suit ;  pur- 
suant whereunto  the  said  master  made  his  report  bearing  date  the 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and ,  and  thereby  certified  the  sum  of to  be 

due  to  the  said  plaintiff,  which  he  appointed  to  be  paid  by  the  said 

defendant into  the bank  of to  the  joint  credit 

of and  the  registrar  of  this  court  between  the  hours  of 

ten  of   the   clock  in   the  forenoon  and   three  of   the   clock  in 

the  afternoon  of  the  day  of 

place the  said  defendant 

behalf 


.     At  which  time  and 

■  did  not  nor  did  any  one  on 
attend  to  pay,  or  hath  since  paid  or  tendered 
the  same,  as  by  the  certificate  of and  by  the  affidavit  of 
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court  doth  „.der  that  the  Seta  „:::!!!:'  "'' 7^""'  '■■" 
debarred  and  foreclosed  of  and  from  all  ri^ht   ^"'""'•'/''^•"'"ely 

redemption  of,  i„,  and  to  the  mortgled  nt!l'  \"''  '''""y  "^ 

mentioned.  wrcgaged  premises  m  the  pleadings 

Another  form,  where  parties  made  in  ,7,.  ™    .    . 

Upon  the  application  of  the .nj  •. 

made  in  this  eause  bearing  e  te  the'!—  /'''"f '"^  """  ""y  » 

our  Lord  one  thousand  eight  hundred  and  ^      T~  '"  "'^y'""'  "^ 

the  master  of  this  court  __  to  tZ  '  "  ™'  «''«™d  to 

the  plaintiff   on  the i„  the  Ij"  ""'"'"'  "^  "''*'  "^^  ^"^  «» 

the  —  costs  of  this  sui"  pur!  :;"!:  '"'""™^'''  »"'' '»  *-  '<> 
B«do  his  report  bearing  daie'the  -!!L  I'^oT        '''  "'"  "'^''- 

our  Lord  one  thousand  eight  hundred  »„d       f  '^°  ^'^'  "^ 

tified  the  sum  of to  be  "I      , "  ""'' ".  and  thereby  cer- 

appointed  to  be  paid  by  the  sairdefendtnf '  """■'!•  T"*  '"' 

bank  of to  the  joint  credit  of  _":;;77j'''"  '1'^  — 

of  th.s   court,   between   the  hours   of  ten   of  1     .T"""""^ 
forenoon  and  three  of  the  clock   ;„  tl      -         ^  ''^°''^  '"  ">» 

day  of .    At  whinl,  ,•  .       ^°  afternoon  of  the 

di/not  nor  did  l;  oterinV  "^^  ''"  ^'^  "defendant -_ 

since  paid  or  tendered  the  same  a,  W  I      ""f  '"  '^^^'  "'"•''«* 

by  the  affidavit  of nZtZ^J       7"'°"*"  "^ a-d 

upon  and  upon  hearing  read  thai/ /""^ ''"^  "PP^""-    ^here- 
«P«rt,  this  court  doth  order  that  thf"'!  T'  "">  "'^''«'»  ^-O 

.tand  absolutely  debarred  and  fo    etsedofldf  "'"n'  ■ '" 

and  equity  of  redemption  of,  in    and  to  M  ""  *"  "Sl".  «««, 

the  pleadings  mentioned  ""  "'^'•'gaged  premises  in 

-C'ti'rinTetfte'^str''  ?""'  """  '"^  ^^f^ndants- 
«88  under  the  Geneva  Order,  fl-"""^''  '^"'^  »""'><=  ''i*  P™" 

to  attend  or  prove  befo  e  the  1.       T""" '"  """  "^"""f'  '"'<'  ^"-1 

«.  i„..,_i     '^         """"^^  *■"=  said  master  any  snh.;.*;-^  i; ,. 

■  .-vi'morance  unon  thp  n^iri  i..j         i  '"g  <i<.ii,  caarge, 

ordered  that  they.^the  slid  ded.    T?  ^"""'''  =  "  "  """^f^" 
^g  y,  tne  said  defendants  last  named,  do  stand  abso- 
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lutely  debarred  and  foreclosed  of  and  from  all  right,  title,  and 
equity  of  redemption  of,  in,  and  to  the  premises  aforesaid. 

Final  order  of  sale. 
Upon  the  application  of  the  plaintiff,  and  it  appearing  that  by  a 

decree made  in  this  cause,  bearing  r  ate  the day  of -, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and ,  it 

was  referred  to  the  master  of  this  court to  take  an  account  of 

what  was  due  to  the  plaintiff  on  the  in  the  pleadings  men- 
tioned and  to  tax  to  the  plaintiff costs  of  this  suit ;  pursuant 

whereunto  the  said  master  made  his  report  bearing  date  the day 

of ,  and  thereby  certified  the  sum  of to  be  due  to  the  said 

plaintiff  which  he  appointed  to  be  paid  by  the  said  defendant 

into  the bank  of at to  the  joi  t  credit  of 

the  said  plaintiff  and  of  the  registrar  of  this  court,  between  the 
hours  of  ten   of  the   clock   in   the  forenoon,   and   three  of  the 

clock  in  the  afternoon  of  the day  of .     At  which  time 

and  place  neither  the  said  defendant  nor  any  one  on behalf  did 

then  pay  or  hath  since  paid,  or  offered  to  pay  the  same  into  the  said 

bank  at  the of or  to  the  plaintiff,  as  by  the  certificate  of 

the  manager  or  cashier  of  the  said  bar\,the  affidavits  of , 

and  of  the  said  plaintiff,  now  produced  and  read  appears.     Where- 
upon and  upon  reading  the  said  decree,  and  the  master's  said  report 

this  court  doth  order  that  the  said  lands  and  premises in  the 

mentioned,  or  a  competent  part  thereof,  be  sold  in  pursuance 

of  and  in  manner  directed  by  the  said  decree. 

Prseci'pefor  order  to  elect. 

Whereas  the  plaintiff  is  prosecuting  the  defendant  both  at  law 
and  in  this  court  for  one  and  the  same  matter,  whereby  the  defen- 
dant is  doubly  vexed,  the  said  defendant  hereby  requires  the  usual 
order  as  of  course  that  the  plaintiff  do  elect  in  which  court  he  will 
proceed. 

Order  to  elect. 
Upon  the  application  of  the  defendant,  and  upon  praecipe  this 
day  ^led,  and  it  appearing  that  the  plaintiff  doth  prosecute  the  said 
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ht,  title,  and 
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ing  that  by  a 
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lit;  pursuant 
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praecipe  this 
icute  the  said 


defendant  both  at  law  ami  in  ♦;,,•«        ^  ^ 

whereby  the  defe„r;l'VoX  vc»l "  il  if '^T^"'""' 
plaintiff  do,  within  (^\crU  ^        7  ^^  ordered  that  the 

soHci.o,.;:;t2,tY„^tro::rh^^,f  "''"".'''■■" » '^ 

shall  elect  to  proceed  in  l^Z  TT  [  "  '  f""'*"^'  ""^  if  ^e 
stayed  by  i„i„Tc  fo„  b„  T  I  ^^  ^"  f'""''^'«SS  at  law  are 
defamt  of  such  e  rot^^f  h't  f "' '.°  '"""""' '''  ""'•  <>'  '» 

tiff's  bill  is  from  th  noef«h  toT  fT'f'  ','""'  "'<'=»"'  P'"'"" 
this  court  with  costs  to  bfnJ^^  I  .,  f '""'""'y  '"""'^^^'i  »t  of 
dant  forthl'h  X  tL^Sr^r ""  "'^'"''^ '"  '"^  ^^'^  <>''- 

TT„„n  .1.    ^''t-'' '°  '''^""'»«>'-  «"»(  of  prosecution. 
upon  the  application  of  the  defendant  A    B        j 

-d  the  notice  of  motion  herei:   tlte^'flun^u  r""*^ 
herein,  and  an  admission  of  service  thereof  »„!l ...         ?«  "" 

(deputy)  registrar  of  this  court  at!!!^:,' ^oTb  """'j''' 
was  alleged  on  behalf  nf  ti,.      -7  ,  •    L         P°"  hearing  what 

plaintiff's  bil  of  comiiLt  ,r  ^  t'^'  "  '^  "'•''"^''  "«''  *« 
dismissed  out  of  th  s  c'oart  f^r  ^7'  ^'' '""'  ""^  ^"""^  '^  ''^«'>y 
paid  by  the  said  plltiffl  ^'  ™"1  of  prosecution,  with  costs  to  be 

tion  thereof        ^  ""  '""*  ^''^"'^""  ''"■■""'"''  "f'er  taxa- 

Orrfer  to  examine  de  bene  esse. 
Lpon  the  application  of  the A  B    nn,!  ;. 

one  0.  D.  n.w  residing  at in  the  --"of  Z'""'^  """ 

&„    ;,,„„,?,       ,  * "■  "id  county  of 

hehal'f  of  Ih!,  id^^Tl^B'  ::dTh7th""'T  '"  ''^  '''"^'°- 

cr.f  1  ,  •'  ^""  *"^t  *"e  said A.  B    cannnf 

a.d  C.  D    and  that  the  said  0.  D.  is  upwards  of  seventy  years  of 
ge  <,r  IS  in  a  very  sickly  and  infirm  state  of  health  and,  "a  W 
b  W  ty  not  likely  to  live  long)  as  by  the  affidavit  of  -L  now  pro 

d»ced  and  read  appears  :  it  is  ordered  that  the  said I  B  b« 

aniherty  to  examine  the  said  C.  D.  as  a  witness  for  him 'in  tht 

Precipe  for  order  to  revive  by  real  representatives  of  a  deceased 

plaintiff. 
«  The  precipe  (which  is  substituted  for  a  bill  of  revivor) 
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order,  and  all  future  proceedings,  should  be  styled  in  the  following 
manner,  viz : 

In  Chancery, 

Between  V.  W., 

and 

Y.  Z., 

By  original  bill. 


Plaintiff, 
Defendant. 


Between  A.  B.,  C.  D.,  E.  I.^    ^  ;'..  and  J.  K.,       Plaintiffs, 

ami 

Y.  Z.,  Defendant. 

By  revivor. 

Whereas  the  plaintiff  in  the  above  named  suit  did,  on  the 

day  of ,  depart  this  life  intestate,  leaving  him  surviving  A.  B. 

his  widow,  and  C.  D.,  E.  F.,  G.  H.  and  J.  K.,  his  children  and  co- 
heirs and  co-heiresses  at  law,  whereby  the  said  suit  became  abated, 
and  whereas  the  interest  of  the  said  plaintiff  in  the  said  suit  has 
been  transmitted  by  operation  of  law  to  the  said  A.  B.,  C.  D.,  E. 
F.,  G.  H.  and  J.  K.,  as  his  widow  and  co-heirs  and  co-heiresses 
respectively,  the  said  A.  B.,  &c.,  hereby  require  the  common  order 
to  revive  the  said  suit  in  the  names  of  them  the  said  A.  B.,  C.  D.  &c. 

Order  to  revive  granted  upon  the  above  ^Vfscipe. 

Upon  the  application  of  A.  B.,  ^.  D.,  E.  F.,  G.  H.,  and  J.  K., 
and  upon  praecipe  this  day  filed,  and  it  appearing  thereby  that  the 

plaintiff  in  the  above  mentioned  suit  did,  on  the day  of , 

depart  this  life  intestate,  leaving  him  surviving  the  said  A.  B.,  C. 
D.,  &o.,  his  widow  and  children  respectively,  whereby  the  said  suit 
became  abated,  and  that  the  interest  of  the  said  plaintiff  in  the  said 
suit  had  been  transmitted  by  operation  of  law  to  the  said  A.  B.,  &c., 
as  his  widow  and  co-heirs  and  co-heiresses  respectively.  It  is 
ordered  that  the  said  suit  and  all  proceedings  therein  do  stand 
revived  in  the  name  of  the  said  A.  B.,  &c.,  and  be  in  the  same 
plight  and  condition  as  the  same  were  in  at  the  abatement  thereof. 
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ceaied  defendant.  . 
Upon  the  application  of  tha  nln;r,nff      j 
filed,  and  it  appearing  therebv  thTf      ?  T""  P'"*'"'P<'  ">«  ^"7 
complaint  in  Z  canfe  on, tf  a^d  hL"    f  "f  "^'  '"''  •""  "^ 
C.  D.  died,  and  that  the  slid  E  F  1     .   '    "-  '""^  '"'^  '^^f™'^™' 
of  the  said  C.  D      That  tt  «    .           '  '"'='""'  """^ '»  «■»  e«C"tor 
come  abated  in  n>an?e:  afteTaid  "Z  ? '  ?;""*"^^  >--'"«  "- 
;ng  the  same.    It  is  ord 'red   hit'  ll    T'*  "  ^'''""•'  "^  '•^"v. 
^^^^^^^^^oraered  that  the  said  suit  and  all  proceedings 

A  person  institutes  proceedinaa  ,-«  nu 

Between  A.  B 

^j*"^  Plaintiff, 

McconWi^ii/^u;;;^;;;';^;;;;;^ Defendant. 


* 
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therein  do  stand  revived  and  be  in  the  same  plight  and  conditio^  as 
the  same  were  in  at  the  time  of  the  said  abatement,  (k) 

Order  enlarging  time  for  payment  of  mortgage  money. 

Upon  the  application  of  the  defendant,  and  upon  hearing  read  the 
notice  of  motion  herein  and  the  decree  in  this  cause  bearing  date 
—  day  of last,  and  the  report  of  the  master  of  this  court  (at 


-)  and  the  affidavit  of 


it  is  ordered  that  the  said  defend- 


ant do  pay  to  the  said  plaintiff  his  costs  of  this  application  forthwith 
after  taxation  thereof;  and  it  is  ordered  that  upon  the  said  defend- 
ant paying  to  the  said  plaintiff  on  or  before  the day  of . 

{day  appointed  hy  the  report)  the  sum  of  £ ,  found  due  to  the 

plaintiff  by  the  said  report  for  interest  in  respect  of  his  mortgage  in 
question  herein  and  costs,  that  the  time  for  the  said  defendant  re- 
deeming the  lands  and  premises  comprised  in  the  said  mortgage  be 
enlarged  for  (six)  calendar  months  ;  and  it  is  ordered  upon  such 
payment  being  made  that  the  said  master  is  to  compute  subsequent 
interest  upon  the  principal  sum  found  due  to  the  said  plaintiff  by  his 
said  report,  and  do  tax  to  him  his  subsequent  costs  of  this  suit  and 
do  add  the  same  to  the  said  principal  sum;  and  it  is  ordered  that  a 
new  time  and  place  be  appointed  for  payment  of  what  shall  be  found 
due  to  the  plaintiff  as  aforesaid.  But  in  default  of  the  said  defend- 
ant paying  to  the  said  plaintiff  the  said  sum  of  £ {the  interest 

and  costs  above  named)  by  the  time  aforesaid  the  said  defendant  is 
to  stand  absolutely  debarred  and  foreclosed  of  and  from  all  right, 
title,  and  equity  of  redemption  of,  in,  and  to  the  said  mortgaged 
premises. 

Order  appointing  guardian,  and  directing  maintenance^  ^c. 
Upon  the  humble  petition  of  the  above  named  infant  by  A.  B.,  his 
mother  and  next  friend,  and  upon  hearing  read  the  said  petition  and 


(A)  If  any  party  to  a  suit  dies,  his  real  or  personal  representatives,  or  both  fao- 
cording  to  the  nature  of  his  interest,)  must  be  made  parties.  The  various  chanees 
m  the  constitution  of  a  suit,  as  to  parties,  produce  either  abatement  or  simple  defee- 
Uveness  The  difference  between  a6a/em«i<  and  6\m^U  defectiveness  yrm  never  very 
clear,  it  is  now  unimportant,  by  Order  of  6th  June,  1862.  See  pp.  46.  et  teg.,  and 
278,  et  seq.,  svpra.  *-r       »        x  i  " 
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ana:^!da"it  of  P  Ti    «^j  i 

'-».  ^.  F.  of  li!:'„7:::!.t"r''*'™'»"^«»''--  "--j-d 

and  he  i,  hereby  appointed  gua'rdll  toT''  °I  ^T'  ^"l-'ro;  be, 
ordered  that  it  be  referred  to  th.        .  '""^  '"'^»'-     And  it  ia 

enq-ire  who  has  mai  '  the  tdTn'";'  '"^  ""'  ("'  — )  '» 

the  father  of  the  said  infan  and  1  f  ""°''  ""'  "^'"'^  "^  ».  H, 
for  such  maintenanee,  and  for  the  If  1 "  """P"  """  '»  •>«  """"od 
™d  infant  for  the  tin,e  to  e^^o ll"'"'™"""'  »'"'  "-""""tion  of  the 
fund  the  same  ought  to  paid  "« ""'  "'"""'y'  ""d  <>«'  of  what 

<''■*'•  /<»•  injunetinn. 

^z  itrrovrirht-  r:^  ^'f-'^v-^  --  ^- 

affidavits  of  A.B.,  &e..  filed  hereTn  r  "/,.  ^  T'^  '  """'  """^  'he 
red  to)  and  upon  hearing  what  w  s'„n  r"  f"  '"''"'"«  "-eroin  refer- 
ties,  it  is  ordered  that  af  .niuLtionl  •  ^'  ''°""''"'  ''"^  ''»"•  P"- 
ant  (his  ser™n^  workmenTn/  g^t  ZV  '■"'™"  ''"'  ''^f»'l- 
and  agents  from,  &o.,  foUo«,ing  ttlylrZ  ZT.T'I"''"""'' 
mottcn)  until  the  hearine  of  thi,  Z  ,  '  "^  *'"  "'"'  ""''"^  »/ 
this  court  to  the  contrary.)  ^"^ """"  ""'  ''«"''='  ""l^'  of 

heaX  rtVtK:::/:':r^r  ""'^''  defendant  and  upon 

and  the  affidavits  of  I  bT  .tTI'  '"''  "•"  P''""'"^''  '"'. 
therein  referred  to,)  and  nno„'  h.  ■  *''"'™°'  (»nd  the  ejchibits 
for  both  parties,  it  i  ordS  ttaTr  "'/"  ""^S^"  "^  -«-<^l 
bearing  date  the tZt  \'  ''t''  "»''«  '»  ">"  "'"'e, 

injunction  issued  thereon  do's.andabsl:!;,;^di2eT''  and  the 
™  '''■*'■  overruling  demurrer. 

^^^  2tgtri!!!  i;r  ^  ^r:-  -■  -■  -  ^He 

what  was  alleged  bv  JnH  -t    -  •    ^""'"'''  ""'^ "?»»  bearing 
.  — n..l  .„o,„»aiu,  tms  court  did  order  that  th; 


I     '-     . 
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same  should  stand  over  for  judgment,  and  the  same  coming  on  this 
present  day  for  judgment,  in  presence  of  counsel  aforesaid,  this 
court  held  the  said  demurrer  to  be  insnfficient,  and  doth  therefore 
order  that  the  same  be  overruled  with  costs  to  be  paid  by  the  defen- 
dant to  the  plaintiff  forthwith  after  taxation  thereof. 

Order  to  discharge  from  custody  a  party  committed  for  contempt. 

Upon  the  application  of  the  above  named A.  B.,  and  upon 

hearing  read  the  notice  of  motion  herein,  and  the  affidavits  of  C.  D. 
and  E.  F.,  &c.,  filed  herein,  (J)  and  upon  hearing  what  was  alleged 
on  both  sides,  and  it  appearing  that  an  attachment  issued  against 

the  said  A.  B.  under  the  order  herein  bearing  date  the day  of 

last,  directed  to  the  sheriff  of  the  county  {or  united  counties) 

01 (and )  and  that  the  said  A.  B.  was  arrested  thereon ; 

it  is  ordered  that  the  said on  paying  or  tendering  the  costs 

of  his  contempt  herein  be  discharged  out  of  the  custody  of  the  said 

sheriff  of  the  county  {or  united  counties)  of (and )  as  to 

his  said  contempt. 

Order  for  writ  of  arrest. 
Upon  the  application  of  the  above  named  plaintiflF,  and  upon  hear- 
ing read  the  bill  of  complaint  herein  and  the  affidavit  of  A.  B.,  and 
it  appearing  that  the  above  named  defendant  is  greatly  indebted  to 
the  plaintiff  and  designs  quickly  to  go  into  other  parts  beyond  this 
province ;  it  is  ordered  that  a  writ  of  arrest  do  issue  against  the 
said  defendant  until  this  court  make  other  order  to  the  contrary, 
and  the  said  writ  is  to  be  marked  in  the  sum  of  £ —  in  words  at 
length  and  not  in  figures. 

Order  to  dismiss  hill  on  prcecipe  by  plaintiff  before  replication. 

Upon  the  application  of  the  plaintiff  and  upon  praecipe  this 
day  filed,  it  is  ordered  that  the  bill  of  complaint  of  the  said 


(l)  If  the  party  has  beea  committed  for  non-productioa,  and  moves  to  obtain  his 
discharge  on  the  ground  of  having  since  complied  with  the  order,  the  proper  evi- 
dence to  be  used  is  the  certificate  of  the  registrar  or  master,  or  deputy,  as  the  case 
may  be. 
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plaintiff  be,  and  the  same  is  hereby  dismissed  mif  .c  ,^.' 

00,.  to  be  paid  b,  .ho  saiU  p.iS'To't  ^  end  17'^  T'd 

C.  D.,  &o,  fortLmth  after  taxation  thereof,  (m)  ^ 

Vesting  order, 

.»pon  the  sa,e  herein,  Ind^lroitr  thTsait^'  '^^''' ■■ 
;ng  and  e„„,e„ti„g  theret„,4„d  i„  pursuance  „f  he    2!.  T'"" 
tion  o(  chapter  twelve  of  the  Consolidated  Statul  „f  r     ^  ^'^  "°; 
;.  .3  ordered  that  the  land,  ,o  purchasedbrthe  satl'l^B  h"'!^ 
(give  full  description,)  be  anr?  tl.n  .  ■^-  ^®'"g 

said  A.  B..  his  heir,'i„';':s:i:  r:::;  -^f '-'ed  <„  .h! 

^Td^ofTittrelnts^'"'"''-  r  """"  "-'"«  -0  *e 

of  t..i,  notice  Of  iizr;^:;  srd"^;^^:^'  ^'"■•- 

upon  him  of  this  order  de'live;  un  to  th  ^"1  ^"^^  "^'"^  «™« 
the  mortgaged  premise  in  '1,1"'^  *i°.  ""^  P'"""*  P'"««'»i<'n  of 
as  he  is  in  possess  "n  of     '  '"  ""'  '""''^'  "  »"  "'»<'''  'hereof 

Or&r  «<,  p™^,  exhih-U  vivd  voce  at  hearing. 

of  the^itness  or    ifnesat  r^^^^^^  bj  affidavit  or  affidavit, 

same  .W  .„..  the  flZ  e.hiZ  1°  T""";  '"  P'"'  '^« 
'»  J.  ..o«<^.)  saving  all  ju,?  e.tptt'nf '  "  '"  '"''  ^"'  ""  "'''^' 

*-«  vooia.  ^ *'""=""««  an  ora«r  for  BeourltT 

49  ■ 
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■  Order  to  change  soUeitor. 
Upon  the  application  of  the  said  defendant  A.  B.  and  by  cohsent, 
it  is  ordered  that  he  be  at  liberty  to  change  his  solicitor  in  thii 
cause  by  making  C.  D.  bis  solicitor,  in  the  place  and  stead  of  E.  F. 
his  present  solicitor. 

Order  for  subpoena  to  issue  to  Lower  Canada. 

Upon  the  application  of  the  said  defendant  A.  B.,  and  upon  hear- 
ing read  an  affidavit  of  the  said  A.  B.,  and  it  appearing  that  C.  D. 
id  a  material  witness  for  the  defence  of  the  said  A.  B.,  it  is  there- 
fore, in  pursuance  of  section  four  of  the  seventy-ninth  chapter  of  the 
Consolidated  Statutes  of  Canada,  ordered  that  a  writ  of  subt)OBna 

ad  testificandum  do  issue  directed  to  the  said  C.  D.  at ,  in 

that  part  of  this  province  formerly  called  Lower  Canada  out  of  the 
jurisdiction  of  this  court,  to  appear  at  the  next  ensuing  examination 
term  of  this  court,  {or  as  the  case  may  he.) 

Order  to  amend  hy  adding  a  party  defendant. 
Upbii  tJie  application  of  the  plaintiff,  and  upon  hearing  read  the 
amaavit  of  A.  B.,  arid  it  appearing  that  one  C.  D.  is  a  necessary 
party  to  th6  bill  in  this  cause,  it  is  ordered  that  the  said  plaintiff  be 
at  liberty  to  amend  his  bill  of  complaint  herein  by  inserting  therein 
the  name  of  the  said  C.  D.  with  apt  words  to  change  him  as  a  defen- 
dant thereto. 

Order  ahsolutr  for  non-production. 
Upon  the  application  of  the  plaintiff  [or  defendant)  and  it  appear- 
ing that  by  an  order  made  in  this  cause  and  bearing  date  the 

3ay  of last,  it  was  ordered  that  the  said  defendant  (or  plaintiff) 

A.  B.  should,  within  four  days  after  the  service  upon  him  of  the 
said  order,  produce  before  and  leave  with  the  (deputy)  registrar 

(master)  of  this  Court  (at )  upon  oath,  all  books,  deeds,  papers, 

writings  and  documents  in  his  custody  or  power  relating  to  the 
matters  in  question  in  this  cause,  and  in  default  thereof  that  the 
Bkeriff  of  an^  county  or  united  counties  in  which  the  said  defendant 
A.  S.  might  be  found  should  take  the  said  defendant  into  his  cug* 
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tody  and  commit  him  to  thp  rro/.!  r.e  k: 

affidavit  of  the  service  of  thelidT  I  '  .  ^"^  """"«  ""»  »» 
(deputy)  registrar  (<,r  masterWl  ,  ''  ""'^  *  °'"''''"'"'  "'  "•«  '"id 
that  the  said  defendanThath  -t  T°"["'«  ^^  '"*  """i"™'" 
(deputy)  registrar  he  id  book"  dLt":  ""  '^"  "'"'  "■«  -'<' 
ments,  or  filed  anv  affidavif  ITr'      I    '  P"'""'''  '""""8»  ""«>  doeu- 

auction  pur>u:7>  ^aZtfrTaf    r"'"'/'"  ''"  ""'  ""^ "-/'"■ 

It  .8  therefore  ordered  that  the  sheriff  „f„^ 
counties,  in  „hieh  the  said  dcfendanTA    n      ""^'"'"'^y  <>'  ""ited 
lim  into  his  custody  and  oommTt  h      f '   ,'  """^  ''"  ''"""<'-  ■*"  '"'" 
united  counties  to  an^swo    h  s  s!  j    "   "         ^"°'  "^  *■''  """■"y  »' 
an  attachment  or  .i:^^!^^^;^^;:  '  '''"''  '""' 

Order  on  petition  for  re-hearinff. 

peturo:,^rfhtTnr„K^"^- » v- "-'-« -^  "" 

thereon,  and  the  defSnt'  :r:h;rd  '''•^"/?'''''*'™''-"'' 
credit  of  this  cause  the  sum  of  /  !  I  n  '  ''""'  """  """"•« «»  «•"> 
-cure  the  costs  of  sth  re  h  1  "  »f  h"  ■'"  "''  "'  '"^'^  "> 
taking  to  pay  such  costs  as  mayTe  '  ,  ."""^  "^""^  ""  '"^'^"^ 
of  such  re-hearing.  it  is  ordered  IhJ!I'    "^"'"^  ""^  '"  '«»P««' 

re-heard  before  thi  court  net  let  tl       '""^  ^/  °'' ''°'"  ">  ">' 
set  down.  '  ""'  <"""«=  """l  ""atters  alre«i. 


'^1*; 


DECREES. 
(KendaU  y.  Marsters,  2  D,Q.  F  ij,  200.)     ^  *"'"''  «^^*^  ^7  thj  deSw! 
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The  act  Con.  Stats.  U.  C,  cap.  XIII..  sec  16,  relntinjt  to  the  Court  of  Error  and 
Appeal,  does  not  deprire  the  court  of  its  inherent  jurisdiction  to  suspend  the  opera- 
tion of  its  own  decree  pending  an  appeal.     (Cotton  v.  Corby,  5  U.  C.  L.  J.  67.) 

Commencements  of  decrees. — On  hearing. 

This  cause  coming  on  (the day  of ,  and)  this  present 

day  to  be  heard  before  this  court  in  the  presence  of  counsel  for  all 
parties,  {or  for  the  plaintiff  and  the  defendant  A.  B.,  no  one  appear- 
ing for  the  defendant  C.  D.,  although  duly  notified  in  that  behalf, 
nor  for  the  defendant  E.  F.  against  whom  the  bill  has  been  taken 
pro  confessOy)  upon  opening  of  the  matter  and  upon  hearing  read  the 
pleadings  and  depositions  herein,  and  upon  hearing  what  was  alleged 
by  counsel  aforesaid,  this  court  doth,  &c. 

If  judgment  reserved. 

This  cause  coming  on  the day  of last,  (and  the 

day  of last)  to  be  heard,  &c.,  {as  in  foregoing^)  this  court  did 

order  that  this  cause  should  stand  for  judgment,  and  the  same  com- 
ing on  this  present  day  for  judgment  in  the  presence  of  counsel 
aforesaid,  this  court  doth  declare,  &c. 

On  motion  for  decree. 

This  cause  coming  on  this  present  day  to  be  heard  by  way  of 
motion  for  a  decree  against  the  defendant  in  the  presence  of  counsel 
for  both  parties,  upon  opening  of  the  matter  and  upon  hearing  read 
the  pleadings  and  notice  of  motion  herein  and  the  aflBdavits  of  A. 
B.  and  C.  D.,  and  the  exhibits  therein  referred  to,  and  upon  hearing 
what  was  alleged  by  counsel  aforesaid,  this  court  doth  declare,  &c. 

On  further  directions. 

This  cause  coming  on  this  present  day  to  be  heard  before  this  court 
on  further  directions,  and  as  to  the  matter  of  (subsequent)  costs  in 
the  presence  of  counsel  for  all  parties  {or  for  the  plaintiff  and  the 
defendant  A.  B.,  no  one  appearing  for  the  defendant  C.  D.  although 
duly  notified  in  that  behalf,  nor  for  the  defendant  E.  F.,  against 
whom  the  bill  has  been  taken  'pro  confesso)  upon  opening  of  the 
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matter,  and  upon  hearing  read  the  dpprPA  ;«  *\.- 

.he  d^  Of  ,a.,  and  .he  4:^^ 7^^  r  Te  L^^^^^^^^^ 

this  court  doth,  &c.  ''  '^'^  ^^  °°*^"^^^  ^f^resaid, 

/         <?»  5z7?  awcf  answer. 

upon  opening  „f  the  matter  and  upon  hearinTr]  1   ''f  P''"'^'. 

:Li\rd::rr """------"  «Sa^ 

Decree  for  redemption. 
Thfs  court  doth  declare  that  the  nIainti-fF  ,*<,  ^nfjfi  a  .       :, 

pnncpal  money,  interest  and  costs  as  aforesaid  withTn  six  ™, 
dar  months  after  the  said  master  shall  have  ma^e  hiT  enor  ^f    t 

tmsmmm 

t.ff,  or  to  whom  he  may  appoint;  but  in  default  of  h  sa  d  oldn  ^ff 
»ak,ng  such  payment  by  the  time  aforesaid  Jt  k  orlredthath! 
b     of  complaint  of  the  said  plaintiff  be  dismissed  out      this     u.t 

^irarzt'iittf"^  ^'^'""^ '» '"^  -  ^-"^ 

l>ecree  /or  specific  performance  of  eontraet  for  sale  of  land,  on  bill 

hij  vendor^ 
This  court  doth  declare  that  the  agreement  iu  the  pleadings  mea- 
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tioned  ought  to  be  specifically  performed  and  carried  into  execution 
in  case  the  plaintiff  can  make  a  good  title  to  the  premises  in  the 
said  agreement  mentioned,  and  doth  order  and  decree  the  same 
accordingly ;  and  it  is  ordered  that  it  be  referred  to  the  master  of 
this  court  to  enquire  and  state  whether  a  good  title  can  be  made  by 
the  said  plaintiff  to  the  said  premises,  and  if  so  when  a  good  title 
could  have  been  first  shewn  by  the  said  plaintiff;  and  the  said  mas- 
ter is  to  take  an  account  of  what  is  due  to  the  said  plaintiff  under 
aud  by  virtue  of  the  said  agreement  for  principal  and  interest  in 
respect  of  the  purchase  money  of  the  said  premises ;  and  this  court 
doth  reserve  the  consideration  of  further  directions  and  costs  until 
after  the  said  master  shall  have  made  his  report. 


PETITIONS. 

Prelmmary  observations. — See  Order  5th  of  May,  1862,  and  notes  pp.  275,  et  «t,., 
supra. 

A  petition,  if  in  a  suit,  is  entitled  in  the  suit,  it  is  addressed  like  the  bill  of  com- 
plaint, "  to  the  honourable  the  judges  of  the  Court  of  Chancery,"  and  headed  "  The 
petition  of  A.  B.,  &c.,  one  of  the  plaintiifs  {or  defendants  as  the  case  may  be.)"  It 
Btates  succinctly  the  facts,  and  the  substance,  if  possible,  of  the  documents  on  which 
the  prayer  is  founded ;  occasionally  the  documents  must  be  set  out ;  but  the  general 
rule  is  only  to  set  out  the  material  parts. 

The  prayer  of  a  petition  is  like  the  prayer  of  a  bill ;  it  prays  specifically  the  relief 
desired  or  such  other  relief  as  the  court  may  think  just  and  fit.  The  petitioner 
must  alleffe  what  he  intends  to  prove. 

Petition  for  re-hearing. 

1.  That  a  decree  was  made  in  this  cause  in  favour  of  and  upon 
the  application  of  the  above-named  plaintiff,  on  the  ,  day 
of ,  A.D.,  186-. 

2.  Your  petitioner  submits  and  is  advised  and  believes  that  the 
said  decree  is  erroneous  in  substance,  and  the  same  should  be 
vacated  and  set  aside,  or  should  at  least  be  materially  varied.  {If 
the  decree  is  to  be  varied,  set  out  particulars  of  each  objection.) 

Your  petioner  therefore  prays  that  the  said  decree 
may  be  vacated  or  varied  as  to  thia  honourable  court 
may  seem  just,  and  for  that  purpose  that  this  cause  may 
be  re-heard  before  this  honourable  court. 
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^^'^ge'a  fiat  endorsed  upon  petition. 

after  the  causes  rat4;U':d"""  '°™  '"'  """^^-^  »«' 

i  agree,  for  the  purpose  of  obtaining  a  re-hearins  of  tl,;.  „ 
to  deposit  ten  pounds,  and  to  pay  such  costeif  '"*         Z  "*""*' 
may  award,  in  respect  of  any  pLeedinr  h'»^       ^'  "  S"  ■"""■' 
made  herein.  ^  proceedings   had  upon  said  decree 


Signed  in  the  presence  of 


CD. 


I 


A.  B., 

Solicitor  for 


herefcj  certify  and  submit  tfmf  tK;„  • 
re-hearing.  ^^*^  *^^'  ^«  *  P^oper  cause  for 

A.  B. 

Pe^eV/ow  ^0  ^aa;  solicitor's  hill  of  costs  '     ' 

J::""  "■"""  "'  ^-  ^■'  -o  °f  "•»  -«oi'o-  of  ihis  honourable 
(Address  and  commencement ) 

2.  That  your  petitioner  sent  hi'««  Killo  /^p  »         t 
Wse^nts  by  post  to  the  said  0.^  a^ s ^1^/:!!!  t 

Of  tstst  t::;  n?no; ::  r  ;•:  r ""--  *-  f -  -»"  ""'= 

any  part  thereof  to  your  peTitioner  '  ""'"'""of -"  ^"'-r 
4.  That  your  petitioner  has  not  nnmm-Pc-^ •      r      - 

covery  of  such  fees,  charges,  and  disb;rse^»r'  ""'""■  '"  ""•  "' 
Your  petuioner  therefore  prays  that  it  may  be  referred  to  the 
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master  of  this  court  to  tax  the  said  bills  of  fees,  charges,  and  disburse- 
ments, and  that  the  said  C.  D.  and  also  your  petitioner  may  produ'*e 
before  the  said  master  upon  oath  as  he  shall  direct  all  books,  papers, 
and  writings  in  their  custody  or  power  respectively  relating  to  such 
bills  or  to  any  of  the  items  or  charges  therein,  and  may  be  examin- 
ed upon  interrogatories  touching  the  same  as  the  said  master  shall 
direct,  and  that  the  said  C.  D.  may  be  ordered  to  pay  to  your  peti- 
tioner what  shall  appear  to  be  due  to  him  upon  such  taxation  to- 
gether with  the  costs  of  such  reference  and  taxation. 
And  your  petitioner  will  ever  pray,  &c. 

•  Affidavits  in  support  of  above. 
In  the  matter  of  A.  B.,  one  of  the  solicitors  of  this  honourable 
court.    I,  E.  F.,  of  the  City  of  Toronto,  clerk  of  the  said  A.  B 

make  oath  and  say,  that  on  the day  of  Iftst,  I  trans 

mitted  to  C.  D.,  at in  the  county  of ,  the  bills  of  fees 

charges  and  disbursements  mentioned  and  referred  to  in  the  peti 
tion  in  this  matter,  by  depositing  the  same  in  Her  Majesty's  post 
oflfice,  at  the  City  of  Toronto,  aforesaid,  Avhich  said  bills  were 
enclosed  in  an  envelope  addressed  to  the  said  C,  D.,  written  thereon. 
1  further  say,  that  the  said  bills  were  when  so  sent  accompanied  by 
a  letter  subscribed  with  the  proper  hand  of  the  said  A.  B.,  and 
referring  to  the  said  bills.  I  further  say,  that  at  the  time  of  mailing 
the  said  letter  I  requested  that  the  same  should  be  registered,  and 
I  paid  the  sum  required  for  such  purpose  to  the  party  to  whom  I 
delivered  the  said  letter  in  the  said  post-office. 

{Add  affidavit  hy  solicitor  verifying  'petition  in  every  particular) 

Petition  for  sale  of  infant's  estate  under  12  Vie.y  ch.  72,  and  for 

appointment  of  guardian. 
In  Chancekv. 

In  the  matter  of  A.  B.,  an  infant,  and  in  the  matter  of  the  12th 
Victoria,  chapter  72.     To,  &c. 

The  humble  petition  of  A.  B.,  of ,  in  the  county  of , 

by  C.  D.,  her  mother  and  next  friend,  and  who  applies  by  this 
petition  to  be  appointed  guardian  for  the  said  A.  B. 
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3  honourable 


petitioner's  ,aid  mother'  hirrurvivinT"^  ^'""  '"'""""  ""'^  y°"' 

That  on  or  about  the dav  of 

motW  intermarried  with  and  became  iZ^kloTD'^TZ'::^ 

That  the  said  B.  B,  at  his  decease,  left  but  a  trie™ 
personal  property  and  no  real  estate,  but  he   aid  B  if  Tu"'f 
ce«e,  was  entitled  to  the  patent  from  the  C  ow^ff;  t  f^  ^'■ 

That  the  said  I>.  B.  did,!  ItTo!  ^  Intr-il!!  ,  ,  „ 
of  your  petitioner,  but  out  of  hia  nwn  mn  '  ^^  ^^^^^^ 

the  full  balance  oLon:;'::dLrst      :Kd  it^""™"^" 
altogether  to  the  sum  of  ^         nr.  fU       i  °*^'  amounting 

tent  for  the  said  lo  s  issufdlTand  TZT''  'f  """"P""  "  P" 
the  heir-at-law  of  the  said  BR  V  "•%"«■»«  <>f  J""  petitioner  a, 
—  day  of  __:  Thf;  t  T^'  """''  P'"'"'  •'^»"  date 
years  of  age.     That'vourn  e.V      ^T"""  ''  "°'  °™'  - 

your  petitfoner-s  fie    li/ed  'r      "  ""•   ""^^  *»  "»-*  "^ 
with  the  said  D.  D.  shce  h7s  J       ^°"-  f"'™"'"  ■"""'er,  and 

-her.  That  .oj;:^>^::::i:;;^^z!:^^'"^f^  t' 

until  your  petitioner's  said  moth,.,  in.7  •  ^  ^  "  ^'""'  ""»*''" 
.nd  since  that  time  your  peTt  „„L  f  T""'™''  "'*  *'"'  '"-■'^  »'  »•- 
D.  D.,  your  petitioner  havi  g^d  "no  othr"  ""■""■"'  '^  "">  '-«' 
the  said  D.  D.  has  a  family  of  l^      ."Jf"'  "^™PP°''-  Tl>at 

»nd  is  obliged  to  spend  all  hT"  '^'"™'  "'"'  ""^  >"»»  •>«» 

family.     Th'at  the  saTd  D  D    for   hT,'"?  '"  '"'"""'"^  ■>''  --^ 

petitioner  to  be  educated,  and'to  be  1°  iT  i ^^'"'  '"'""''  y" 

—,  aforesaid;  and  h  s  paid  th.  "'»  respectable  schoolin 
i-ehalf.  Thatyo;rpetittnef:'Jt~'^..rP™'^^  '"  """ 
'^e  said^lands  and  premises  ^^rii^Z:^^^^^:^ 
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about  one-fourth  of  an  acre  in  size.    That  there  are  no  buildings  on 

any  of  said   lots  except  on  lot  No.  —  on  street  afor-.said, 

and  your  petitioner  and  said  D.  D.  and  C.  D.  have  not  nor  has  any 
or  either  of  them  derived  any  rents  or  profits  therefrom.     That  on 

the  said  lot,  No.  — ,  on  street,  there  is  a  two-storied  frame 

dwelling  house,  but  it  is  badly  built,  and  has  been,  until  recently, 
in  a  bad  state  of  repair.  That  the  said  D.  D.  received  no  rents 
from  the  said  lot  last  mentioned  until  after  the  issuing  of  the  patent 
as  hereinbefore  set  forth.  That  since  that  time  the  said  D.  D.  has 
received  rents  from   the  said  last  mentioned  lot   at  the  rate  of 

£, pounds  per  annum.     That  the  said  D.  D.  did,  in  or  about 

month  of last,  expend  the  sum  of  £ or  thereabouts  in 

repairing  and  improving  the  said  house,  and  since  that  time  the  said 
D.  D.  has  received  rent  at  the  rate  of  jfi .  That  your  peti- 
tioner's said   father  was,   at  the   time  of  his  death,  indebted  to 

one in  a  large  sum  of  money.     Thao  the  said had 

from  the  time  of  the  death  of  your  petitioner's  said  father  until 
about  the  date  of  the  issuing  of  the  letters  patent  as  hereinbefore 
mentioned,  continuously  received  the  rents  and  profits  of  said  lot,  No. 
on street,  whereby  the  said  debt  became  satisfied. 

That  the  said ,  in  or  about  the  year ,  pretending  that 

the  said  debt  had  not  been  paid,  endeavoured  to  obtain  a  patent  for 
the  said  lots,  to  be  issued  to  him,  and  for  that  purpose  made  appli. 
cation  to  the  government  of  this  province. 

That  the  said  D.  D.  opposed  such  claim  of  the  said  ,  and 

succeeded  in  so  doing,  and  procured  a  patent  to  issue  to  your  peti- 
tioner as  aforesaid. 

That  in  resisting  such  claim  on  the  part  of  said  ,  and  in 

employing  legal  assistance  therein,  the  said  D.  D.  was  put  to  expense 

and  loss  of  time,  which  cost  the  said  D.  D.  the  sum  of  £ or 

thereabouts,  and  in  procuring  such  patent  to  issue  to  your  petitioner 
the  said  D.  D.  was  put  to  an  expense  of  £ or  thereabouts. 

That  each  of  said  lots,  Nos. ,  is  worth  the  sum  of  <£ • 

or  thereabouts,  and  the  said  lot,  No. ,  on street,  the 

sum  of  j&     or  thereabouts. 

Your  petitionc-f  shows  that  the  said  lots  cf  land  would  have  been 


rORMa  OP  PROOEEDINaS. 
[rimiosj.-oMCEE  12m  vio.,  OB.  72.1 


895 


a;r™„-„.  .he  o.pe„se':  i^;::  Te'lil  V:;,   il,  1:1 : 
lot  No. ,  on  - .  «frn.f    -P  aforesaid,  and 

.op.to.eaispo3eaorro:r;:;orirr"^^  ''^  """^^ 

•inut  the  sum  of  <£ m.  fU„      u 

the  said  lot  No  -on       °7,''"f' ''°","' '<>g«t'e'-  with  the  rem  of 

never  had  a  i,,..!  ^  ™^'-  ^'""  ?»<"•  petitioner  has  not  and 
Z  .  that';?  p'eSr^rf"'/"""'  ""''  '"'"  P^""™" 
to  be  appointed  her ;:::dir     "  """'""  "  ''^  "'''  P-P-P-»" 

^Te^^stcrs^d  irt^  •'n"""'' '"'^  "°'^ 

ing  to  the  practice  of  f  hlv.  u,  ^  "^^  ^^  ^"'l"'^^^  ^^^o^d- 

alfowance  ZtZt  t  IhrSTT^'  Th  "  ^°"''  ''  '  ''''- 
tion  of  your  petitioner  ««  !f         ^'  ?'         *^^  '"PP°'^  ^"^  «^"ca. 

uuejrs  me  saiu  l>.  D,  has  received  as  rents  and 
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profits  of  the  said  lot  No. ,  on  street,  for  and  on  behalf 

of  your  petitioner ;  and  that  the  said  lots  Nos. — ,  and  lot  No. 

,  on street,  if  necessary,  may  be  sold  under  the  direction 

of  this  honourable  court ;  an(^  the  proceeds  arising  therefrom  ap- 
plied first  in  paying  the  costs  of  this  application,  and  the  moneys 
the  said  D.  D.  may  be  entitled  to  for  sucli  past  maintenance  and 
expenses,  as  aforesaid ;  and  secondly,  in  providing  for  such  future 
maintenance  of  your  petitioner ;  and  for  that  purpose  that  such 
money  so  to  be  applied  for  such  future  maintenance  may  be  paid  to 
your  petitioner's  guardian,  or  to  whom  she  may  appoint ;  and  that 
your  lordships  will  be  pleased  to  make  such  further  or  other  order 
in  the  premises,  as  to  your  lordships  may  seem  meet.  And  your 
petitioner  will  ever  pray,  &c.  (w) 


FORMS  USED  IN  PROCEEDINGS  IN  THE  MASTER'S  OFFICE. 

Surcharge. 

(Full  sti/le  of  cause.) 

The seeks  to  charge  the ,  A.  B.,  with  the  several 

sums  of  money  of  which  the  amounts  and  particulars  are  hereunder 

set  forth  beyond  what  the  said ,  A.  B.,  has  admitted  to  have 

received  by  his  account  marked  (A)  filed  in  the  oflSce  of  the  master 

of  this  court  (at )  on  the •  day  of ,  186  ,  under  the 

decree  {or  order)  in  this  cause  bearing  date  the day  of , 

186  ,  that  is  to  say :  {set  forth  particulars  of  surcharge.) 

Notice  of  surcharge. 

{Full  style  of  cause.) 

Take  notice  that  the seeks  to  charge  the ,  A.  B., 

with  the  several  sums  of  money  of  which  the  amounts  and  particu- 
lars are  set  forth  in  the  schedule  hereunder  written,  beyond  what 

the  said ,  A.  B.,  has  admitted  to  have  received  by  his  account 

marked  (A)  filed  in  the  office  of  the  master  of  this  court  (at ) 

on  the day  of ,  186  ,  under  the  decree  {or  order)  in  this 

(n)  The  practitioner  must  be  careful  to  divide  a  petition  similar  to  this,  into 
pftragrtphs  aod  number  the  same  oonsecutlTely,  followiog  the  practice  thereon. 
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cause,  bearing  date  the davof 1««     cf        ^ji     ., 

day  mod  an  affidavit  of  (,he  plaintiff,  &„.,)  i  ,,pp,„  „f  "^l  .^ 

Dated,  this  ■ day  of ,  186  . 

C.  D., 

To  the  _,  A.  B.,  and  to  E.  F.,  his  solicitor"!  '  ^°"''*''' 

The  schedule  above  referred  to. 
{Mere  state  the  amounts  and  particulars,) 

Examination  paper  on  an  examination  before  a  master  or  special 
r    ri  examiner.  ^ 

In  Chancery. 

{Full  style  of  cause.) 

Deposition  of  a  witness  sworn  and  examined  in  the  above  cause 
{or  matter)  before  me.  *"^® 

A.  B. 

Sworn  the day  of ,  186  ^''*''  ^'* > 

CD     of  the  (township)  of ,  in  the  county  of 

on  rZ;/ %         '  '^"  "^T  "'"^'^  P^^^"*^^>  ^^  ^'^^-^U  examined 
on  behalf  of .,  saith  as  follows,  &c. : 

I,  &c. 

Cross-examined  on  behalf  of -. 

I,  &c. 

Re-examined. 

The  like  for  cross-examination  of  witness  on  an  affidavit. 
In  Chancery. 

{Full  style  of  cause.) 

J^tZ:L:.  "'""  -----^  i"  «He  above  cause  (. 

A.  la.y 

Sworn  the day  of ,  186  .  ^^'*''  ** * 

0.  D.,  of  the  (township)  of ,  in  the  county  of 


ilii;; 


life 


^Mifl 
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898 


FORMS  OF  PROCEEDINGS. 

[master's   OFFICK. — ADVKBTISKMENTfl.] 


(Esquire,)  (or  A.  B.,  the  above  named  plaintiff,  or  defendant,)  cro88- 

exap'ined  on  behalf  of on  the  aflfidavit  of  the  said  C.  D.,  sworn 

in  the  above  cause  {or  matter)  on  the day  of ,  186  ,  and 

filed  on  the day  of ,  186  ,  saith  as  follows  : 

I,  &c.,  (o) 

Re-examined. 

Conclusion  in  both  the  above  cases. 
I  certify  that  the  depositions  contained  in  this  (and  the  six  pre- 
ceding) sheets  of  paper  were  taken  by  me,  and  were  afterwards 
read  over  to  the  witness  and  signed  by  him  in  the  presence  of  the 

parties  attending. 

*^  A.  B., 

Master  (at ) 

Advertisement  for  creditors  to  come  in  under  a  decree. 

In  Chancery. 

{Full  style  of  cause  or  matter.) 

Pursuant  to  a  decree  {or  order)  made  in  this  cause  {or  matter) 


dated  the day  of ,  186  ,  the  creditors  of  E.  F.,  late  of 

,   in   the   county  of  


-,  Esquire, 
1860  ,  are 


the   (township)   of  

deceased,  who  died  on  or  about  the day  of 

in  person  or  by  their  solicitors,  on  or  before  the day  of , 

186  ,  to  come  in  and  prove  their  debts  before  me  at  my  chambers 
(in  Osgoode  Hall,  in  the  city  of  Toronto,)  otherwise  they  will  be 
peremptorily  excluded  from  all  benefit  under  the  said  decree  {or 
order.) 

(Monday)  the day  of ,  186  ,  at of  the  clock 

in  the noon  at  my  said  chambers  is  appointed  for  hearing  and 

adjudicating  upon  the  claims. 

Dated  at ,  this day  of 


-,  186  . 
G.  H., 

Master  (at 


(o)  Depositions  must  be  taken  in  the  first  person  of  the  deponent,  see  seo.  14, 


slipT 
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In  Chancery. 


Advertisement  of  sale. 

(Full  style  of  cause.) 

To  be  (peremptorily)  sold  by  public  auction  in  pursuance  of  a 

decree  and  final  order  for  sale  made  by  the  Court  of  Chancery 

of  Upper  Canada  in   this   cause,   bearing  date  respectively  the 

—  day  of ,  186  ,  and  the day  of  - ^86 

and  with    .he    approbation  of  A.  B.,   Esquire,   the   master   (in 
ord:nary)  of  this  honourable  court  (at )   on    (Monday)  the 

—  day  of  — _  at of  the  clock  in  the noon,  at  the 

chambers  of  the  said  master,  at  No.  1, street ,  {or  at  the 

auction  room  of  Messrs.  B.  &  C,  No.  1, street  _  as  the 

case  may  be)  certain  (freehold)  premises  being  lot  number  one  in 

the  first  concession  of  the  township  of ,  in  the  county  of 

containing  by  admeasurement  200  acr.s  of  land,  more  or  less,  (or 
some  other  sufficient  description  of  the  property)  in  one  lot  (or  in- 
ot.  consisting  of,  &c.,  set  cut  lots,  numbering  them  consecutively,) 

(p)  [state  also  any  particulars  respecting  the  property  ^vhich  may 
be  necessary  as  to  buildings,  soil,  condition  of  property,  A^c) 
The  purchaser  shall,  at  the  time  of  sale,  pay  down  a  deposit  in 
the  proper  ion  of  ^10  for  every  £100  of  his  purchase  money  to  the 
vendor  or  his  s.  citors  and  shall  pay  the  remainder  of  his  purchase 
money  (with  interest  thereon  from  the  day  of  sale)  on  the  -_  dav 
ot .  next.  ^ 

ferejnsert  any  particulars  in  which  the  proposed  conditions  of 
sale  differ  from  the  standing  conditions,  as  where  the  premises  are 
to  be  sold  subject  to  a  mortgage,  or  at  an  upset  price,  or  a  reserved 
bidding  is  to  be  allowed.)  reserved 

In  other  respects,  and  except  as  above  mentioned,  the  conditions 

Chancer"'  '^^'"'^'"^  conditions  of  sale  of  the  said  Court  of 


nt,  see  seo.  14, 


(we.stH..i.1  *.  .U"  '--LZ---  .        .     °^  '^~  ^''^y~  '"<='^es,  more  or  less,  nn.l  a  rfpnth 
V         i^j ,,  ,av  vnestex-i^-;  Bouuaary  or  tito  suid  ioc  of feet  —  inclaea.         *  ~ 
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The  conditions  of  sale  and  further  particulars  may  be  obtained  at 

the  chambers  of  the  said  master  (at )  and  at  the  oflScea  of 

Messrs.  C.  &  D.  at ,  and  Messrs.  E.  &  F.  at . 


Dated  at ,  this 


day  of ,  186  . 

G.  H., 
Master  (at 


■) 


Messrs.  C.  &  D.,  solicitors  for  the  (plaintiff  or  defendant,  a«  tiht, 
case  may  be.) 

Abstract  of  title. 

1.  (1st  January,  18—.)  Patent  from  the  Crown  to  A.  A.,  where- 
by the  Crown  in  consideration  of  XlOO  granted  to  said  A.  A.,  his 
heirs  and  assigns,  (the  lands  in  question  in  this  cause  being,)  all  that 
certain  parcel  or  tract  of  land  (description.) 

2.  (Date).  Indenture  of  bargain  and  sale  between  said  A.  A.  of 
the  first  part,  Mary,  his  wife,  of  the  second  part,  and  B.  B.  of  the 
third  part. 

It  was  witnessed,  in  consideration  of  .£150  to  said  A.  A.,  paid  by 
the  said  B.  B.,  said  A.  A.  did  grant,  bargain  and  sell,  &c.,  unto 
said  B.  B.,  his  heirs  and  assigns,  the  said  land  and  all  the  estate  of 
said  A.  A.  therein,  {or  shortly  as  the  granting  part  is  worded  in 
the  indenture.) 

To  have  and  to  hold  the  same  unto  said  B.  B.,  his  heirs  and  as- 
signs, to  and  for  his  and  their  sole  and  only  use  for  ever  {following 
the  habendum  shortly.) 

And  Mary,  wife  of  the  said  A.  A.,  thereby  barred  her  dower  in 
said  land. 

{Set  out  covenants  shortly.) 

Executed  by  said  A.  A.  and  Mary,  his  wife,  and  attested,  and 
receipt  for  consideration  endorsed  {as  the  case  may  be.) 

Registered  in  the  registry  oflSce  of  the  county  of on  the 

day  of  •         18 — . 

3.  (Date).  Indenture  of  grant  between  said  B.  B.  of  the  first  part, 
and  C.  C.  {a  feme  sole)  of  the  second  part. 

It  was  witnessed  in  consideration  of  £200  to  said  B.  B.  paid  by 
said  C.  C,  said  B.  B.  did  grant  unto  said  C.  C,  her  heirs  and  as- 
signs, said  land  and  all  the  estate  of  said  B.  B.  therein. 
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^(mendum,  covenants,  execution,  ^c,  and  registration  at  in 

Said  B.  B.  {the  grantor)  was  unmarried  on  the day  of 

18 — ,  the  date  of  present  indenture. 

4.  (Date.)  Indenture  of  grant  between  C.  D.,  (formerly  said  C. 
C.,)  wife  of  D.  D.  of  first  part,  said  D.  D.  of  second  part,  and  E.  E. 
of  third  part. 

It  was  witnessed  in  consideration  of  £250  to  said  C.  D.  paid  by 
said  E.  E.,  said  C.  D.  did,  with  the  consent  of  said  D.  D.,  grant 
unto  said  E.  E.,  &c. 

And  said  D.  D.,  in  consideration  of  5s.,  &c.,  granted  unto  said  E. 
E.,  his  estate  in  the  said  land. 
{Habendum  and  covenants  as  in  No,  2.) 

Executed  by  said  C.  D.  and  D.  D.  at ,  and  attested,  &o., 

{as  in  No.  2.)  ' 

Acknowledged  by  said  C.  D.  in  pursuance  of  the  statute  in  that 

behalf  before  two  of  Her  Majesty's  justices  of  the  peace  at 

{the  place  of  execution)  as  appears  by  endorsement  on  present 
indenture. 

Registered,  &c.,  {as  in  No.  2.) 

6.  (Date.)  Indenture  of  mortgage  between  said  E.  E.  of  the  first 
part,  Ann,  his  wife,  of  the  second  part,  and  F.  F.  of  the  third  part. 

{Granting  part  and  habendum  as  in  No.  2,  following  mortgage 
shortly.) 

Proviso  making  void  the  present  indenture  on  payment  of  £ 

with  interest  for  the  same  at  the  rate  of  —  per  centum  per  annum, 
on  the day  of ,  18 — . 

{Covenants,  execution,  ^c,  and  registration  as  in  No.  2.) 

6.  (Date.)  Indenture  of  assignment  between  said  F.  F.,  of  the 
first  part,  and  G.  G.,  of  the  second  part.   Reciting  the  hereinbefore 

abstracted  indenture  of  mortgage  No.  5,  and  that  the  sum  of  £ 

remained  due  by  virtue  thereof  to  the  said  F.  F.  for  principal  and 
£ for  interest,  to  the  day  of  the  date  of  present  indenture. 

{Chanting  part,  habendum,  execution,  registration,  ^c,  as  in  No. 
2,  following  assignment  shortly.) 
51 
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7.  (Date.)  Discharge  of  mortgage  between  G.  G.  of  one  part, 
and  E.  E.  of  other  part. 

Reciting  payment  of  hereinbefore  abstracted  indenture  No.  5. 
Executed  by  said  G.  G.,  and  attested  by  two  witnesses,  registered, 
&c.,  (a«  in  No.  2.) 

8.  (Date.)  Last  will  and  testament  of  E.  E.,  whereby  the  said  E. 
E.  devised  the  said  land  to  H.  H. 

Executed  by  s>»fd  E.  E.  in  presence  of  two  witnesses,  who  sub- 
scribed their  names  as  such  at  the  request  of  said  E.  E.,  in  his 
presence. 

Said  E.  B.  died  on  the day  of ,  18 — ,  without  having 

altered  or  revoked  the  will  hereby  abstracted,  and  leaving  said  H. 
H.  him  surviving. 

Said  will  proved  in  the  Surrogate  Court  of  the  county  of  — -,  on 
the day  of ,  18 — .  ; 

Registered,  &c.,  {as  in  No.  2.) 

9.  (Date.)  Indenture  of  grant  between  A.  H.,  the  widow,  and  B. 
H.,  0.  H.  and  D.  H.,  the  children  of  said  H.  H.,  of  the  one  part, 
and  1. 1,  of  the  other  part. 

Reciting  death  and  intestacy  of  said  H.  H.,  leaving  him  surviving 
said  A.  H.,  his  widow,  and  B.  H.,  C.  E.  and  D.  H.,  his  only  child- 
ren and  co-heirs  and  heiress  at  law. 

{Set  out  shortly  the  granting  'party  habendum,  and  covenants,  and 
state  execution,  attestation,  ^c,  and  registration,  as  in  No.  2.) 

Notice  to  object  to  be  attached  to  the  abstract  when  served.    {Order 
XXXVI.,  sec.  12,  p.  160,  supra.) 

In  Chancery. 

{Short  style  of  cause.) 

Take  notice  that  if  you  do  not  object  to  the  title  of  the  (plaintiff) 
to  the  Itnd  mentioned  in  the  annexed  abstract,  being  the  land  in 
question  in  this  cause,  and  obtain  and  serve  a  warrant  {or  an  ap- 
pointment) from  the  master  of  this  honourable  court  (at )  {or 

from  a  iudge  of  this  honourable  court)  to  consider  the  same  rithin 


5f  one  part, 

re  No.  5. 
I,  registered, 


BS,  who  sub- 
3.  E.,  in  his 

hout  having 
dng  said  H. 


of 


on 


dow,  and  B. 
he  one  part, 

im  surviving 
s  only  child- 

jenants,  and 
No.  2.) 

ed.    (Order 


te  (plaintiif) 
the  land  in 
t  {or  an  ap- 

at )  [or 

same  rithin 
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fourteen  days  from  the  service  hereof  nnrl  nf  tv,«  a  v 
abstract,  you  will  be  deemldtn  ^  ?   ^'^'""^'^  °^  *^«  ^^'^ 

Dated  t'his  li'^^^^^^^^^^^^^^^^^  such  title. 

A.  B., 

—  Solicitor. 


the  said  E.       I         To  C.  D.,  the ,  and  to  E.  P.,  his  solicitor. 


B.poH  in  fore.lo,ure  >uit  ^here  no  partio  added  ly  the  uaUer. 

{Title  as  in  decree.) 
In  pursuanee  of  the  decree  n,ade  in  this  cause,  bearing  date  the 

.^eeer.i«cate„f  .he  sheH.  and '£:"!   ^.S^th':  Z^ 

-■::^:rr^oXn=^:t^aCsr  *"  ^ 

embraced  in  the  plaintiff's  mortgage  in  he  bill  int  ''""'"'' 
tioned  subsequent  thereto,  I  prlfeded  to  L '  l!  '"™'  """■ 
matters  referred  to  me   bv  tf.  .  °^  V  *"'' ''"*™'''«  ""> 

attended  by  the  sohcitorfor^tb.V-f,°T'  ""■*  "'"'"P""'  '»» 

the  said  deLda::';'if ;  rth  td  w;rLrr'"':r« "" 

cmfem.  And  I  find,  that  at  the  date  of  i".  ''««>' '"k™^™ 
due  to  the  said  plaintiff  upon  h^  monyi  leTLT?'"*  '? 

.ioo-ipaf^oneXTer  fZ::^^  "^  ^ 
..xmon^s  thereafter,  and  find  the  s:m7aX:'Jr''tlTm' : 

."^at  ttiuitr!rthrsai/f-  "-'^'r  "^  -^'^  ''""^ 

;.«in.rest,^^^;^^^^^^^^^^ 
^^.^aanftot.^^^^^^^^^^^ 

;^rstrL\t&f:roTtfe:sitfr 

a.  by  the  Taid  de~c;eei;  ^^'  """  """""S  "'  «"'  "y  '»?-«'. 
All  which  I  humbly  certify  and  submit  to  this  honourable  court. 
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Report  in  foreclosure  suit  where  subsequent  incumbrancers  are 
foundf  some  of  whom  prove  and  some  do  not. 


In  Chancery. 


(Full  title  of  cause,  as  follows.) 


Between  A.  B., 


Plaintiff, 


and 


C.  B.,  and  E.  F.  and  G.  H.,  an  infant  under  the  age 
of  twenty-one  years,  by  J.  K.,  his  guardian  {as  in  the 
decree;  if  parties  are  made  by  the  master,  add)  by  bill, 
and  L.M.  and  N.  0.,  made  parties  in  the  master's  office. 

Defendants. 
In  pursuance  of  the  decree  made  in  this  cause,  as  originally  enti- 
tled, bearing  date  the day  of one  thousand  eight  hundred 

and ,  I  was  attended  by  the  plaintiff's  solicitor,  and  it  appear- 
ing to  me  by  the  certificates  of  the  sheriff  and  (deputy)  registrar  of 

the  county  of ,  that  L.  M.  and  N.  0.,  not  before  parties  to  this 

suit,  had  some  lien,  charge,  or  incumbrance  upon  the  lands  and 
premises  embraced  in  the  plaintiff's  mortgage  in  the  bill  in  this 
cause  mentioned,  subsequent  thereto,  and  ought  to  be  made  parties, 
I  did  order  that  they  should  be  made  parties  to  this  suit,  according 
to  the  General  Orders  of  this  court,  of  February,  one  thousand  eight 
hundred  and  fifty-eight.  And  it  subsequently  appearing  to  me  that 
office  copies  of  the  said  decree,  on  which  were  endorsed  notices  in 
accordance  with  schedule  A.  to  the  said  General  Orders,  had  been 
served  upon  each  of  the  said  parties  so  made,  pursuant  to  my  order 
as  aforesaid,  I  proceeded  to  hear  and  determine  the  matters 
referred  to  me  by  the  said  decree,  and  thereupon  was  attended  by 
the  solicitors  for  the  said  plaintiff  and  the  said  infant  defendant  G. 
H.,  and  the  said  defendant  L.  M.,  no  one  attending  for  the  defen- 
dant N.  0.,  though  duly  notified  as  aforesaid,  nor  for  the  defendants 
0.  B.  and  E.  F.,  against  whom  the  said  bill  has  been  taken  pro 
confesso.  And  I  find,  that  at  the  date  of  this  my  report  there  is 
due  to  the  said  plaintiff  upon  his  mortgage  aforesaid,  for  principal 
money,  the  sum  of ,  and  for  principal  money  and  interest  the 

sum  01 •    (XZeT6'  SiUlG  any  Spcuzut,    surna    wttvwciv   iv    vjct-  ^-v^^^.v--^ 

for  taxesy  or  premiums  of  insurance^  ^c.) 
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ancen  are 


And  I  have  taxed  to  the  said  plaintiff  his  costs  of  this  suit  at  the 

sum  of ,  which  said  principal  money  and  interest,  (and  sums 

paid  for  taxes,  &c.,)  together  with  the  said  costs,  amount  in  All  to 

the  sum  of .    And  I  further  find  that  at  the  dat<  .f  this  my 

report,  there  is  due  to  the  said  defendant  L.  M.,  un    ^  and  by 
virtue  of  a  writ  of  fieri  facias  lodged  in  the  hands  of  the     eriff  for 

the  said  county  of ,  founded  on  a  judgment  at  law  recovered  by 

the  said  L.  M.  against  the  said  defendant ,  on  the  - day 

of         ,  in  the  year,  &c.,  for  principal  money  and  taxed  costs  at 

law,  bearing  interest,  the  sum  of  ,  and  for  such  principal 

money  and  taxed  costs  at  law  bearing  interest,  and  interest,  the 

sum  of .    And  I  have  allowed  for  costs  at  law  incidental  to  the 

lastly  mentioned  judgment,  not  bearing  interest,  the  sum  of 

{msert  the  amount  allowed  for  fi.  fas.  and  sheriff's  fees,  which 
should  he  the  amount  usually  allowed  at  common  law,)  and  I  have 
taxed  the  costs  of  the  said  defendant  L.  M.  of  this  suit,  at  the  sum 
of—,  which  said  last  mentioned  principal  money,  taxed  costs  at 
law  bearing  interest,  and  interest,  incidental  costs  at  law  not  bear- 
ing interest,  and  costs  of  this  suit  amount  in  all  to  the  sum  of 

And  I  certify,  that,  although  notified  as  aforesaid,  the  said  defen- 
dant, N.  0.,  hath  not  attended  before  me,  nor  proved  before  me  any 
subsisting  lien,  charge,  or  incumbrance  upon  the  lands  and  pre- 
mises aforesaid,  whereby  he  hath  under  the  said  general  orders  of 
tais  court  disclaimed  and  is  foreclosed  of  all  interest  in  the  said 
lands  and  premises;  and  I  hereby  declare  him  foreclosed  accord- 
ingly.   And  I  have  settled  the  priorities  between  all  the  said  par- 
ties  to  this  suit  who  have  proved  claims  before  me  as  aforesaid,  and 
find  that  such  priorities  are  in  accordance  with  the  order  in  which 
the  said  claims  are  hereinbefore  mentioned  and  set  forth.    ,A.nd  T 
further  certify,  that  of  the  said  plaintiff  and  the  said  defendants,  L. 
M.,  &c.,  the  said  plaintiff  and  the  said  defendant,  L.  M.,  only 
having  attended  before  me,  in  respect  of  the  matters  aforesaid, 
appear  to  me  to  be  of  them  the  only  incumbrancers  upon  the 
said  lands  and  premises  embraced  in  the  plaintiff's  mortgage. 
All  which  I  humbly  certify  and  submit  to  this  honourable  court. 
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Subsequent  report  in  foreclosure  suit  after  a  decree  on  further  direc- 
tions has  been  obtained  on  the  foregoing  report. 

^  ( !Pitle  as  in  decree  on  further  directions.) 

Pursuant  to  the  decree  on  further  directions  made  in  this  cause, 

bearing  date  the day  of ,  one  thousand  eight  hundred  and 

sixty  — — -,  I  proceeded  to  hear  and  determine  the  matters  thereby 
referred  to  me,  and  thereupon  was  attended  by  the  solicitors  for  the 

said ;  and  I  find  that  by  my  report  made  in  this  cause, 

bearing  date  the day  of last,  I  reported  the  total  sum  of 

to  be  due  to  the  said  plaintiff,  of  which  the  sum  of is 

principal  money ;  and  I  have  computed  subsequent  interest  upon 
the  said  principal  money  to  the  day  hereinafter  appointed  for  pay- 
ment, and  find  the  same  amounts  to  the  sum  of {insert  also 

any  sums  alloivedfor  taxes,  premiums  of  insurance,  S^c,  paid  since 
the  former  report,)  and  1  have  ttixed  to  the  said  plaintiff  his  subse- 
quent costp  of  this  suit  at  the  sum  of ,  which  said  subsequent 

interest  and  subsequent  costs  (and  sums  allowed  for  taxes,  &c.,) 
being  added  to  the  total  sum  so  as  aforesaid  reported  due,  they 
together  make  the  sum  of .  And  I  appoint  the  said  last  men- 
tioned sum  of  money  to  be  paid  by  the  said  defendant  L.  M.  {follow- 
ing the  decree  on  further  directions)  to  the  joint  credit  of  the  said 
plaintiff  and  the  registrar  of  this  honourable  court  into  the  Commer- 
cial bank  of  Canada  at  its  branch  agency  office  in  the of 

{or  wherever  the  plaintiff  desires  the  money  to  be  paid)  between  the 
hours  of  ten  of  the  clock  in  the  forenoon  and  one  of  the  clock  in  the 

afternoon  of  the  day  of next,  being months  next 

after  the  making  of  this  my  subsequent  report^  as  by  the  said  decree 
on  further  directions  is  directed. 
All  which  I  humbly  certify  and  submit  to  this  honourable  court. 

Report  as  to  title,  ^c,  in  a  suit  for  specific  performance  by  vendor 
against  widotv  and  heirs  of  vendee. 

Pursuant  to  the  decree  made  in  this  cause,  bearing  date  the 

day  of  — —  last,  I  was  attended  by  the  solicitors  for  the  said  plain- 
tiii  anu  tuc  guaiuiazi  of  tho  said  infant  defeudants,  no  one  attending 
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before  me  on  the  part  of  the  said  defendant 


the  plaintiff's  bill  was'tok;;  'Z  wZ"  "ij .°«''"''  "*""" 

.erv«,  on  the  g„a.dia„  ofV^f  LK^I^^^^^^^^^^^^^^^ 
an  objecfon  to  such  title  on  the  part  of  the  said  infint  deJendants 
havng  been  g,ven  to  the  solicitors  for  the  said  plaintiff   anihavTnl 
proceeded  thereon  and  considered  the  same,  I  find  that  thelid 

ea^.na       ntof„J^-^^^.;n^.he^.e^^^^^^ 

virtue  of  the  said  agreement  for  principal  and  interest  in  respect  of 
the  purchase  money  of  the  said  lands  and  premises,  and  find  that 
*ere  .s  so  due  to  the  said  plaintiff  for  principal  mon'ey  the  sum  „ 

£  and  for  prmcpal  money  and  interest  the  sum  of%e and 

for  taxes  paid  by  the  said  plaintiff  upon  the  said  land,  and  pre^Les 
subsequent  to  the  date  of  the  said  agreement,  the  sum  of T!! 
andfor  interest  thereon  the  sum  of  £_,  and  for  postages,  incurl 
«^  transmuting  such  taxes  the  sum  of—,  which  saM  sums  rf 

i-  I.  ir'        '      ■' '"  ™  ^'"''''  ""><"">'  *o  the  sum  of  £ „f 

theti    X  "defV/'  r!"'"^'  ""'"•'^-    ^-^  '  "-'-<•'  0 

SaTof  th  ""-'n '-' '--  p"".^aiS:srt^ 

fbe  safd  suL  of  £*     'f '"//-'J^t^.  I  ^-e  added  the  same  to 

M  and  Z  /    ""■"*  ^'^  '■"'  P""''^"'  """"'y.  *-=•.  «  "fore. 

said,  and  the  same  amount  together  to  the  sum  of  ^- 

All  which  I  humbly  certify  and  submit  to  this  honourable  court. 
Seport  in  admmUtration  >uit.    (See  ^heduU  Q.,  j,.  212,  ,upm.) 

{Full  style  of  cause.) 
JBate.)  Pursuance  to  the  decree  {or  order)  made  in  this  cause  (as 


yii' 


m 


m 
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originally  entitled)  bearing  date  the day  of last,  I  was 

attended  by  the  solicitors  for  ,  (except  the  defendant  A.  B., 

against  whom  the  plaintiff's  bill  was  taken  fro  confesso^)  and  by  the 
solicitor  for  the  guardian  of  the  said  infant  defendants. 

And  1  have  taken  the  accounts  and  made  the  enquiries  in  the 
Sftid  decree  directed. 

And  upon  the  first  enquiry  in  the  said  decree  (or  order)  mentioned, 
I  find  that  the  personal  estate  not  specifically  bequeathed  of  the 
said  C.  D.,  deceased,  the  testator  in  the  said  decree  (or  order)  men- 
tioned, come  to  the  hand  of  the  said  E.  F.,  {tJie  executor)  or  to  the 
hands  of  any  other  person  or  persons  by  his  order  or  for  his  use 
(or  which  T^ithout  his  wilful  default  or  neglect  might  have  been  re- 
ceived by  him)  is  as  follows,  that  is  to  say  : 

In  goods ^0  0  0 

In  mortgages... '• 0  0  0 

Inotherdebts • 0  0  0 

Interest  on  mortgages  and  other  debts  accrued  or  col- 
lected in  cash •••     0  0  0 

Amounting  to  the  sum  of. -CO    0    0 

To  which  I  have  added  for  rents  and  profits  of  real  estate 
as  in  reference  to  the  eighth  enquiry  is  hereinafter 
mentioned 0    0    0 

Making  from  personal  estate,  and  rents  and  profits  of 

real  estate,  the  sum  of *0    0    0 

(If  a  receiver  has  been  appointed,  and  the  mortgages,  ^c,  have 
been  handed  over  to  him,  say)  of  which  I  find  that  a  portion  has 
since  passed  into  the  hands  of  the  receiver  in  this  cause  as  shown 
by  the  account  filed  on  the day  of last,  that  is  to  say : 

Mortgages £0  0  0 

Notes,  debts,  costs,  and  interest 0  0  0 

Cash  in  (Commercial  Bank) ^ 0  0  0 

Cash  in  receiver'is  hands • 0  0  0 

Cash  in  bailiff's  liands  for  receiver......... 0  0  0 

Amounting  to  the  sum  of -■«••' ^0    0    0 
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lur  Tvnicn  tne  said  E.  F.  was  accountable  to  the  estate  nf  th.  o  -a 

estator  and  in  respectof  the  application  thereof  by  th    said  E  F 

I  find  that  the  same  has  been  as  follows,  that  is  to  say  ' 

In  payment  of  the  debts  of  the  testator £0     n     n 

In  disbursements  and  expenses  necessarily  i;;;;;;!*;/"  ^ 

and  about  the  administration,  preserv;tion  and  col- 

lection  of  the  personal  estate  and  other  payments...  0  0  0 
For  funeral  and  testamentary  expenses  of  the  said  tes- 
tator  of  which  the  sum  of  £-  was  for  testamentary 
and  funeral  expenses  (and  the  sum  of  ^-  was  for 
the  cost  of  a  monument  and  expenses  attending  the 
erecting  and  enclosing  the  same,  which  I  find,  con- 
sidering  the  station  in  life  of  the  testator  and  the 
amount  of  his  property,  was  not,  according  to  the 

evidence  before  me,  an  unreasonable  expenditure)...     0     0    0 
In  payments  to  the  legatees  of  the  said  testator  the  fol- 
lowing  sums,  that  is  to  say_(«.^  out  sums  paid  to 
legatees) , ^ 

InpaymentstoA.A.,thewidowof*th7saVdtes^^^^^^^^  ^     ^     ^ 

the  maintenance  and  education  of  the  infant  child- 
ren of  the  testator  as  follows  :-{set  out  sums  paid 
to  the  mother.)  {If  any  of  the  children  have  died 
since  the  death  of  the  testator  say)  ,  0     0     n 

In  payments  to  the  said  A.  A.  for  the  main'tenance  and 
support,  medical  expenses  and  funeral  expenses  of 

<>-H.,  deceased,  an  (infant)  son  of  the  testator  0    0     0 

Improvements  to,  and  taxes  on,  the  real  estate  of  the  said 

testator(ofwhichthesumof^-wasfortaxes)....     0     0     0 
{Set  out  here  any  further  allowances  made  to  the  execu^ 
tor,  such  as  debts  converted  into  Judgments  and  still 
uncollected,  and  personal  estate  converted  into  real 

estate,  ^c 

'^       ' 0    0    0 

Amounting  in  all  to  the  sum  of ^a    n    « 

52  '*'"    ^    ^ 
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Which  being  deducted  from  the  said  sum  of  {the  amount  for  which 
E.  F.,  the  executory  was  accountable)  leaves  the  sum  of undis- 
posed of  in  the  hands  of  the  said  E.  F. 

And  upon  the  second  enquiry  in  the  said  decree  {or  order)  men- 
tioned, I  caused  an  advertisement  to  be  published  in  certain  news- 
papers called for  the  creditors  of  the  testator  to  come  in  and 

prove  their  debts  before  me  by  a  certain  day  now  past,  or  they 
would  be  peremptorily  excluded  from  the  benefit  of  the  said  decree, 
and  in  pursuance  of  the  said  advertisement  (three)  creditors  of  the 
said  testator  and  his  estate  came  in  and  proved  their  debts  before 
me  and  the  amounts  allowed  to  them  for  principal  money,  interest 
and  costs  appear  in  schedule  A.  to  this  my  report,  which  I  find  are 
the  debts  of  the  said  testator  remaining  unpaid  {or  if  no  creditors 
come  in  state  the  fact  accordingly.) 

And  in  respect  of  the  third  reference  in  the  said  decree,  I  find 
that  the  funeral  (and  testamentary)  expenses  of  the  said  testator 
(including  the  costs  of  and  incidental  to  a  monument)  amount  to  the 
sum  of as  hereinbefore  mentioned. 

And  upon  the  fourth  enquiry  I  find  that  the  said  testator's  lega- 
cies are  as  set  forth  in  schedule  B.  to  this  my  report. 

And  upon  the  fifth  enquiry  mentioned  in  the  said  decree,  I  find 
that  the  parts  of  the  personal  estate  of  the  said  testator  outstanding 
or  undisposed  of  are  as  follows,  that  is  to  say : 

Mortgages,  notes,  debts,  cash,  &c.,  in  the  hands  of  th^ 
receiver,  amounting,  as  hereinbefore  mentioned,  to 
the  sum  of .-< .£0    0    0 

The  said  balance  in  the  hands  of  the  said  E.  F 0    0    0 

(The  hereinbefore  mentioned  pers   lal  estate  converted 

into  real  estate  valued  at) 0    0    0 

(The  hereinbefore  mentioned  sum  of  the  judgment  against 

X.  Y.  estimated  at. 0    0    0 

III ■■■■■    I     Ml»<^ 

Amounting  to  the  sum  of XO    0    0 

Together  with  certain  rents  of  real  estate  referred  to  in  the  receiver's 
account  and  not  yet  collected,  and  also  the  real  estate  purchased 
with  personal  estate  as  hereinbefore  mentioned ;  and  the  reasons 
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a?/.^  U  "'•*  rr""*""'  ""der  which  the  same  are  undisposed  of 
are  as  hereinbefore  stated  under  the  first  enquiry 

deote  iZd'that  ^i'  "", '"™"'  '"""'"'»  ""»"»«"  '"  ""e  said 

l:m:/tot^rtit:':;•hrdlr  r  rr  t  -'-''  ""- 

affeot  the  sa.e  .re  set  forth  ir^flrclt  •"^X""'" 
And  upon  the  eighth  enquiry  I  find  that  the  rents  and  profits  of 
the  s»,d  testator's  real  estate  received  by  the  said  E  F  or  by  anv 
0  her  person  or  persons  by  his  order  or'for  his  use  .'■„:  t  fo  t  I 
sum  of —-  hereinbefore  mentioned,  (and  that  it  has  not  apneared 
before  me  that  any  part  of  the  rents  and  profits  of  tho  testator's  real 
estate  has  been  lost  by  the  default  or  negfect  of  the  said  E  i°  or  bv 
any  person  or  persons  acting  for  him,  and  (or  but)  I  find   hat  there 

7Jr^:i^  r"''  "'  "">  ^^^^  '-""-•«  real  estate   emani:: 
unco  lee  ed  by  the  receiver  as  hereinbefore  mentioned.  * 

All  which  I  humbly  certify  and  submit  to  this  honourable  court 


IM 
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80HBDULF.  A.  REFERRED  TO  IN  THE  FOREGOING  REPORT. 
TJ9t  of  debts,  (r) 


No.  of 

Amounts  allowed 

Total  amounts 

entry  of 

Nftines  of  Creditoni. 

Addresses. 

principal, 

due. 

claim. 

■ 

utirest,  &  costs. 

2 

James  Allen.... 

— ,  in  tV  s  county 
of — ,  surgeon. 

Interest 

Costs 

£     8.     d. 

100    0    0 

4     0     0 

2    2     0 

£    s.    d. 

106    2    0 

1 

Charles  Cohen. 

No.  — ,  —  street, 

in  the  town  of 

— ,  gtntleman. 

executor  of  J. 

Thomas 

67    0    0 

Interest  from  5tb 

October,  186  , 

at  —  per  cent. 

4    2    0 

John  Dennis  & 

Costs 

2    2    0 

5 

73    4    0 

Owen  Thomas. 

No.  — ,  —  street, 
city  of  — ,  gro- 
cers,   and    co- 

t* 

partners..- 

Interest  from  16 
October,  186  , 
at  —  per  cent. 

Another  debt 

Interest  from  1st 
January,  186  , 
at  —  pei  cent. 

Costs 

100    0    0 

6    0    0 
62    0    0 

2  10    0 
2    4    6 

171  14    6 

Total... 

X351    0    b 

(r)  If  debts  bear  interest,  interest  is  calculated  accordingly;  if  they  do  not  bear 
interesL  interest  is  only  calculated  from  the  date  of  thu  decree.  Interest  on  legacies 
5$  calculated  from  one  year  from  the  death  of  the  testator,  or  froia  the  time  of  p^y- 
ment,  aa  directed  by  the  will.  (See  Order  XLIL,  sec.  14,  supra,  p.  200.)  The 
above  forms  are  framed  accordingly.  lu  all  cases  the  interest  is  calculated  to  the 
date  of  the  report. 
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SCHEDULE  B.  REFERRED  TO  IN  THE  FOREQOINQ  REPORT. 
List  of  legacies,  (r) 
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Nc 


Name  of  legatees. 


James  Oliver.... 


Mary  Russell... 


DesoriptioDB. 


Amount  of 
principal  and 
interest. 


Son  of  testator, 
an  infant.... .. 

Interest 


d. 


Total  amounts 
due. 


Of  20 street, 

city  of ... 

Interest  from  1 
January,  186  . 

The  death  of  tes- 
tator, {if  so)... 

Jane,   the   wife  Of  the  —.  of  —, 
of  John  Wil-     in  the   county 

liams of—,  Esquire. 

Paid  on  account. 


100     0     0 
7     5     6 


50     0     0 


4     8     0 


107    5    6 


Interest , 


250    0    0 
50    0    0 


54    8    4 


200    0    0 
14  11     0 


211  11     0 


_  Total...  £376    4  li 
SCHEDULE  C.  REFERRED  TO  IN  THE  1  uREGOING  REPORT. 
An  account  of  what  real  estate  the  said  testator  was  seised  of  or 
cntit  ed  to  a.  the  date  of  his  death,  and  whether  any  incumbrances 
aflect  thesa.iie. 

Lot  20  on  the  eas.  side  of  —  street,  in  the  —  of  —  and  .  ounty 

!! 77' ;'.""*""''"?  ^^  ^'"''  "^''^  ''  ^'''-     (^'''  full  particulars 
as  obm  dings,  soil,  condition  of  lot,  and  incumbrances,  if  any.) 
[ao  through  all  the  real  estate  in  the  same  way) 


im^ 
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MISCELLANEOUS  FORMS. 
Form  of  a  certificate  of  Ua  pendens. 
I  certify  that  in  a  suit  or  proceeding  in  Chancery,  between  John 
Smith,  plaintiff,  and  John  Styles,  defendant,  some  title  or  interest 
is  called  in  question  in  the  following  lands,  that  is  to  say,  [describing 
them.)  And  at  the  request  of  the  said  plaintiff,  this  certificate  is 
given  for  the  purpose  of  registration,  pursuant  to  the  statute  in  such 
case  made  and  provided. 

Given  under  my  hand,  and  the  seal  of  the  said  court,  (or  seal  of 

office,)  this day  of A.D.  18—. 

Registrar. 

Form  of  a  certificate  of  the  state  of  cause. 
In  Chancery. 

Tuesday  t|ie day  of  January,  A.D.  186  . 

{Full  style  of  cause.) 

This  is  to  certify  that  the  plaintiff   filed bill  in  this  cause, 

on  the day  of ,  186-,  {as  the  entries  are  in  the  registrar's 

hook  of  causes.)  Since  which  no  further  proceeding  has  been  taken 
in  this  cause,  as  by  my  books  appear. 

Registrar. 

Form  of  a  certificate  of  a  final  order  of  foreclosure. 

In  Chancery.— This  is  to  certify,  that  by  a  final  order  of  fore- 
closure, bearing  date  the day  of  ,  one  thousand  eight 

hundred  and ,  and  made  by  the  said  court  in  a  certain  cause 

pending  therein,  wherein  John  Smith  is  plaintiff,  and  John  Styles 
is  defendant,  it  was  ordered  that  the  said  defendant,  John  Styles, 
should  stand  absolutely  debarred  and  foreclosed  of  and  from  all 
right,  title,  and  equity  of  redemption  of,  in,  and  to  the  mortgaged 
premises,  in  the  pleadings  in  the  said  cause  mentioned,  being 
{describing  them  as  in  bill.)  And  at  the  request  of  the  said  plain- 
tiff this  certificate  is  given,  for  the  purpose  of  registrc^tion,  pursuant 
to  the  statute  in  such  case  made  and  provided. 

Given  under  my  hand  and  the  seal  of  the  said  court,  this 

day  of ,  A.D.  186  . 

— — —  Registrar. 
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Form  of  a  sulpoena.  • 

T      n  CANADA. 

In  Chancery. 

Victoria  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Bntnm  and  Ireland,  Queen,  Defender  of  the  Faith 

To  (A.  B  C.  D  and  E.  F.,)  greeting:  We  comma'nd  you,  (and 
each  of  you,)  that,  lay.ng  all  other  matters  aside,  and  notwith^and- 
ing  any  excuse,  you  personally  be  and  appear  before  (one  of  the 
judges  of  our  court,  at  the  court  house,  at  ,  in  the  county  of 

W"  t"  7"    ^^  "^  '  ^^'  1^^  '   ^*  the  hour  of  ten 

0  clock  m  the  forenoon   and  so  on  fron.  day  to  day  until  the  suit 

eremafter  mentioned  .s  disposed  of)  to  testify  the  truth  according 
to  your  knowledge  m  a  certain  suit  now  pending  in  our  Court  of 
Chancery  wherem  GH.  is  plaintiff,  and  J.  k' is  defendant,  on 
the  part  of  the  (plaintiff  or  defendant,  as  the  case  may  he;)  [irlZ 
case  ofsuhpcena  d  nes  tecum,  add,  "and  that  you  then  and  there 
bnng  with  you  and  produce.")  And  herein  fail  not  at  your 
peril.    Witness,  the  Honourable  Philip  Michael  Matthew  Scott 

Vankouqhnet,  our  Chancellor,  this day  of 186     in  the 

year  of  our  reign.  ' 

L.  M., Solicitor,  Toronto,  C.  W. 

Registrar. 

Form  of  Ji.  fa.  for  coats. 

T     ^  CANADA. 

In  Chancery. 

Victoria  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith.  To  the  sheriff 
of  the ,  greeting : 

We  command  you,  that  of  the  goods  and  chattels  of  John  Styles 
in  your  bailiwick,  you  cause  to  be  made  the  sum  of  twenty  pounds 
for  certain  costs  which  were  lately  before  us  in  our  Court  of 
Chancery,  m  a  certain  cause  wherein  John  Smith  is  plaintiff,  and 
John  Styles  is  defendant,  by  an  order  {or  decree)  of  our  said  court 


nrrJomr?  fn  Ka  — -:j  i-_ 


bearing  date  the day  of .    ^r-n^^r,r.  »^  ^ :  a  u_  .,  .      • , 

John  Styles  to  the  said  John  Smith,  and  which  costs  have  been 
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taxed  and  allowed  by  tlie  master  of  our  said  court,  — —  at  the 
sum  of  twenty  pounds,  as  appears  by  the  certificate  of  the  said 

master,  dated  the day  of ,  together  with  interest  on  the 

said  sum  of  twenty  pounds,  at  the  rate  of  six  per  centum  per  annum, 

from  the day  of .     And  that  you  have  that  money  and 

interest  before  us,  in  our  said  court,  immediately  after  the  execution 
hereof,  to  be  paid  to  the  said  John  Smith,  in  pursuance  of  the  said 
O'.der,  {or  decree,)  and  in  what  manner  you  shall  have  executed  this 
our  writ  make  appear  to  us  in  our  said  court  immediately  after  the 
execution  thereof.     And  have  there  then  this  writ. 

Witness  the  Honourable  Philip  MiCHAai.  Matthew  Scott  Van- 
KOUGHNET,  our  Chancellor,  this day  of  ,  A.D.  18 — 


m 


the  twenty year  of  our  reign. 


Registrar. 


{Endorsement  on  hack  of  foregoing.) 

By  THE   COURT. 

I^evy  £, and  interest  at  £6  per  centum  per  annum,  from  the 

—  day  of ,  until  payment,  together  with  £ for  this 


writ,  warrant  thereon,  &c.,  besides  officers'  fees,  sheriff's  poundage, 
and  all  other  legal  incidental  expenses. 

This  writ  is  issued  by of ,  solicitor  for  the  said . 

The  within named  is  a  merchant,  and  resides  at in 

your  bailiwick. 

Form  of  a  fi.  fa.  for  debt  and  costs. 

CANADA. 

In  Chanceby. 

Victoria,  by  the  grace  of  God,  of  the  Uniced  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith.  To  the  sheriff 
of  the ,  greeting  : 

We  command  you  that  of  the  goods  and  chattels  of  in 

your  bailiwick,  you  cause  to  be  made  the  sum  of ,  which  said 

sum  of  money  was  lately  before  us  in  our  Court  of  Chancery  in  a 

certain by  a of  our  said  court,  bearing  date  the  - — 

paid  by  the  ^^irl tn , 


J c 


A A 

UIUCICU 


1<J       UJ 


together  with  certain  costs  in  the  said mentioned,  aud  which 


T  Scott  Van- 
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costshave  been  taxed  ...nd  allowed  by  the  master  of  our  said  court, 

—        at  the  sum  of as  appears  by  the  certificate  of  the 

said  master  dated  the day  of ,  and  that  of  the  said  goods 

and  chaLtels  you  further  cause  to  be  made  the  said  sum  of 

together  with  interest  at  the  rate  of  six  per  centum  per  annum,  on 

the  said  sum  of from  the day  of ,  and  on  the  said 

sum  of from  the day  of .    And  that  you  have  that 

money  and  interest  before  us,  in  our  said  court  immediately  after 

the  execution  hereof,  to  be  paid  to  the  said in  pursuance  of 

the  said ,  and  in  what  manner  you  shall  have  executed  this 

our  writ  make  appear  to  us  in  our  said  court  immediately  after  the 
execution  thereof.  And  have  there  then  this  writ.  Witness  the 
Honourable  Philip  Michael  Matthew  Scott  Vankoughnet,  our 
Chancellor,  this day  of ,  A.  D.  18—,  in  the  twenty 


year  of  our  reign. 


— ,  Registrar. 


{Endorsement  on  the  foregoing.) 

BY  THE   COURT. 

Levy  £ and  interest  at  ^G  per  centum  per  annum  from  the 

day  of until  payment,  together  with  £ for  this  writ, 

warrant  thereon,  &c.,  besides  officers'  fees,  sheriff's  poundage,  and 
all  other  legal  incidental  expenses. 

This  writ  is  issued  by of ,  solicitor  for  the  said . 

The  within  named is  a  merchant,  and  resides  at 

in  your  baliwick. 

Form  of  writ  of  arrest. 

CANADA. 

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  defender  of  the  faith.  To  the  sheriff  of 
• ,  greeting : 

Whereas  it  is  represented  to  us,  in  our  Court  of  Chancery,  on  the 

part  of ,  complainant,  against ,  defendant,  that  he 

the  said  defendant  is  greatlj  indebted  to  the  said  complainant,  and 
designs  quickly  to  go  into  other  parts  beyond  this  province,  (as  by 
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oath  made  in  that  behalf  appears,)  which  tends  to  the  great  prejudice 
and  damage  of  the  said  complainant:  therefore,  in  order  to  prevent 
this  injustice,  we  do  hereby  command  you  that  you  do,  without  de- 
lay, cause  the  said personally  to  come  before  you,  and  give 

sufficient  bail  or  security,  in  the  sum  of ,  that  the  said 

■will  not  go,  or  attempt  to  go  into  parts  beyond  this  province,  with- 
out leave  of  our  said  court.     And  in  case  the  said shall  refuse 

to  give  such  bail  or  security,  then  you  are  to  commit  him  the  said 

to  prison,  there  to  be  kept  in  safe  custody  until  he  shall  do  it 

of  his  own  accord  :  and  when  you  shall  have  taken  such  security, 
you  are  forthwith  to  make  and  return  a  certificate  thereof  to  us,  in 
our  said  Court  of  Chancery,  distinctly  and  plainly,  under  your  hand 
together  with  this  writ. 

Witness,  the  Honourable our  Chancellor,  at  Toronto,  this 

day  of ,  18 — ,  and  in  the year  of  our  reign. 

,  Registrar. 

,  Plaintiff's  Solicitor. 

Form  of  writ  of  injunction. 

CANADA. 

In  Chancery. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 

To  (A.  B.,  his  servants,  workmen,  and  agents,  or  as  the  case  may 
he)  greeting: 

Whereas  it  has  been  represented  to  us,  in  our  Court  of  Chancery 

on  the  part  of complainant,  that  he  hath  lately  filed 

bill  of  complaint  in  our  said  Court  of  Chancery,  against  you  the  said 

,  to  be  relieved  touching  the  matters  therein  complained  of 

in  which  b-llit  is  stated,  among  other  things,  that  your  actings  and 
doings  in  the  premises  are  contrary  to  equity  and  good  conscience. 
We  therefore,  in  consideration  thereof,  and  of  the  particular  mat. 
ters  in  the  said  bill  set  forth,  do  strictly  command  you  the  said 

and  the  persons  before  mentioned,  and  each  and  every  of 

you,  under  the  penalty  of  five  thousand  pounds,  to  bo  levied  upon 
your  Utids,  goods,  and  cliatttils,  to  our  use,  that  you  do  absolutely 
desist  and  refrain  from  [follow  order  for  injunction.) 
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Witness,  the   Honourable  Philip  Michael  Matthew  Scott 

Vankoughnet,  our  Chancellor,   this day  of" 18-    J 

the year  of  your  reign.  '  * 

,  Plaintiff's  Solicitor.  '  Registrar. 

^orm  of  writ  of  attachment. 
In  Chancert. 

Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Bntam  an,  Ireland,  Queen,  Defender  of  the  Faith.  To  the  S 
ot  the ,  greeting :  • 

We  command  you,  that  you  attach  so  as  to  have 

body  before  our  Chancellor,  in  our  Court  of  Chancery  of  ITppe, 
Canada,  at  Toronto,  at  the  expiration  of  fifteen  days  after  the 
execution  hereof,  there  to  answer  unto  us  as  well  touching  the  en! 

empt  which as  is  alleged,  hath  committed  against  us,  as  also 

such  other  matters  as  shall  then  and  there  be  laid  to charj 

and  further  to  perform  and  abide  such  order  as  our  said  court  shall 
make  m  vhts  behalf.  And  have  you  then  there  this  writ ;  and  mako 
and  return  a  oerfficate  under  your  hand,  of  the  manner  in  which 
you  shall  have  executed  the  same.  Witness,  the  Honourable  P..,i,ip 
Mich.  EL  Mattu^w  Scott  V.nkouohnkt,  our  Chancellor,  thil 
Uay  ot 18—,  m  the year  of  our  reign. 

t!  1  ■■.  >  Registrar. 

,  ibolicitors. 

Form  of  writ  of  sequestration. 
In  Chancery.  '^'''''"•*- 

Victoria  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Br,tam  and  Ireland,  Queen,  Defender  of  the  Faith.  So  the  sheriff 
01  tne  — J  greeting  ; 

Whereas  (recite  Order.)  Know  ye  therefore,  that  we,  in  confidence 
2»"r  prudence  and  fidelity,  have  given  and  by  these  presents  do 
give  unto  you,  full  power  and  authority  to  .n,4  --,p  ...  ...  - 

Buages,  lands,  tenements  and  real  estate  whatsoever  of  the  said 


li<£| 
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•' '  '  '■-,  and  to  collect,  receive  and  sequester  into  your  han^g  not 
only  all  the  rents  and  profits  of said  messuages,  lands,  tene- 
ments, and  real  estate,  but  also  all  — —  goods,  chattels  and  per- 
sonal estate  whatsoever.  And  therefore  we  command  you  that  you 
do  at  certain  proper  and  convenient  days  and  hours,  go  to  and  enter 
upon  all  the  messuages,  lands,  tenements  and  real  estate  of  the  said 
— — — ,  and  that  you  do  collect,  take  and  get  into  your  hands,  not 

only  all  the  rents  and  profits  of said  real  estate,  but  also  all 

goods,  chattels,  and  personal  estate,  and  detain  and  keep  the 

same  under  sequestration  in  your  hands  until  the  said shall 

clear contempt,  and  our  said  court;  make  other  order  to  the 

contrary.     Witness  the   Honourable  Philip  Michael  Matthew 

Scott  Vankoughnet,  our  Chancellor,  this day  of ,  18 — , 

in  the  twenty year  of  our  reign. 

Writ  of  assistance. 
Victoria,  &c., 

To  the  sheriff  of  the  county  (or  united  counties)  of ,  as  well 

present  as  for  the  future,  greeting  :  Whereas  according  to  the  tenor 
and  true  meaning  of  an  order  made  in  a  certain  cause  depending  in 
our  court  of  Chancery  for  Upper  Canada,  between  A.  B.,  complain- 
ant, and  C.  D.,  defendant,  the  said  C.  D.  was  ordered  and  enjoined 

to  deliver  up  possession  to ,  in  the  said  order  named,  of  all 

(description  of  property  as  in  the  order,)  yet  nevertheless  he,  the 
said  C.  D.,  and  other  ill  disposed  persons  his  accomplices,  have  re" 
fused  to  pay  obedience  thereto,  and  detain  and  keep  possession  of 
the  said  premises  in  manifest  contempt  of  us  and  of  our  said  court. 
Know  ye  therefore,  that  we  being  willing  and  desirous  that  justice 
should  be  done  to  the  said  A.  B.  in  this  behalf  do  give  you  full 
power  and  authority  to  place  and  put  the  said  A.  B.,  or  his  assigns? 
without  delay  into  the  full,  peaceable,  and  quiet  possession  of  all  and 
singular  the  said  premises  with  their  appurtenances,  and  from  time 
to  time  as  often  as  there  shall  be  or  may  be  occasion  to  maintain 
and  keep  him  and  his  assigns  in  such  peaceable  and  quiet  possession, 
according  to  the  intent  and  true  meaning  of  the  said  order  of  our 
said  court ;  and  therefore  we  do  hereby  command  and  enjoin  you 


han^B  not 
mds,  tene- 
I  and  per- 
a  that  you 
>  and  enter 
Df  the  said 
hands,  not 
ut  also  all 
i  keep  the 

shall 

der  to  the 
Matthew 
— ,  18-, 
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~,  as  well 
»  the  tenor 
lending  in 
couiplain- 
1  enjoined 
led,  of  all 
3S  he,  the 
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said  court, 
at  justice 
e  you  full 
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of  all  and 
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that  immediately  after  your  receipt  of  this  writ  you  do  co  and 
repair  to  and  enter  into  and  upon  the  said  premises,  and  that 
you  do  remove,  eject,  and  expel  .he  said  C.  D.,  his  tenants,  ser- 
vants, and  accomplices,  each  and  every  of  them  out  of  and  from  the 
said  premises,  and  every  part  and  parcel  thereof,  and  that  you 
do  place  and  put  the  said  A.  B.,  and  his  assigns,  into  the  full, 
peaceable  and  quiet  possession  thereof,  and  defend  and  keep  them 
and  heir  assigns  in  such  peacenble  and  quiet  possession,  when  and 
as  often  as  any  interruption  may  or  shall  from  Le  to  time  be  given 
or  offered  to  them  or  any  of  them,  according  to  the  true  intenf  ai  d 
meaning  of  the  said  order,  and  herein  you  ar^e  not  in  any.  is  to  fa  1 
Witness  the  Honourable  Philip  Michael  Matthew  Scott  Van 

KOUGHNET,  our  Chancellor,  this day  of 18-  in  the 

year  of  our  reign.  -^o     ,  m  tne . 

Bond  for  security/ for  costs,  (s) 
Know  all  men  by  these  presents  that  we  A.  B.,  of  the—    of 

—  in  the  county  of  —,  Esquire,  and  C.  B.    of  t^e  _ 

—  in    he  county  of ,  Esquire,  are  jointly  and  severally  held 

and  firmly  bound  unto  E.  F.  EsiuirP  thW^  J'  /^  several jy  held 
Court  of  Chancery  of  Upp  Ca  da  f  it  ^  'If^  7"^"T  ''  ''' 
Mil  is  filed)  in  the'^enal  si  of  one  h  '  L^Tn       /  7  "'T  ''' 

ilfo^  which  ''n"'^'  ^^^^"^"^^'  administrators  or 


atl^Kl!!'-'-"  -^'■'"-  '•""'-  ■>■  2".  re<I»ire. all  .he 


in  the  same  bond. 


defendants  to  be  included 


The  erecution  should  be  verified  bv  sffidavU  o«,i  tu 
required,  in  double  tke  amounf.  of  tL  L!.^?''*  *"^  **»«  ««fetiea  must  justify,  if 
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defendants,  touching  certain  matters  therein  contained  ;  now  the 

condition  of  the  hereinbefore  written  obligation  is  such  that  if  the 

above  bounden  A.  B.  and  C.  D.  or  either  of  them,  thdlr  or  either  of 

their  heirs,  executors  or  administrators,  do,  and  shall  well  and  truly 

pay  or  cause  to  be  paid  all  such  costs  as  the  said  court  shall  think 

fit  to  award  to  the  said  defendants,  or  eicher  of  them  in  the  said 

cause,  then  the  above  written  obligation  is  to  be  void,  otherwise  to 

remain  in  full  force  and  effect. 

A.  B.  [l.s.] 

C.  D.  [L.S.] 
Signed,  sealed  and  delivered,  in  presence  of, 


A.  B.,  of  the 


Receiver's  recognizance. 

of ,  in  the  county  of ,  Esquire,  [the 


receiver)  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.,  do  acknowledge  them 
selves,  and  each   -f  them  doth  acknowledge  himself  to  owe  to  X.  Y. 

the  master  of  the  Court  of  Chancery  of  Upper  Canada  (at )  the 

sum  of pounds  lawful  money  of  Canada,  to  be  paid  to  the  said 

X.  Y.,  his  executors  or  administrators,  and  unless  they  do  pay  the 
same  they,  the  said  A.  B.,  C.  D.,  and  E.  F.,  are  willing  and  do 
grant,  and  each  of  them  is  willing  and  doth  grant  for  himself,  his 

heirs,  executois  and   administrators,  that  the  said  sum  of  

pounds  shall  be  levied,  recovered  and  received  of  and  from  them, 
and  each  of  them,  and  of  and  from  all  and  singular  the  lands,  tene- 
ments and  hereditaments,  goods  and  chattels  of  them  and  each  of 
them  wherever  the  same  shall  or  may  be  found.     Witness,  &c. 

Whereas   by   an  order  of  the    Court  of  Chancery  for   Upper 
Canada,  made  in  a  cause  wherein  G.  H.  is  plaintiff,  and  J.  K.  is 

defendant,  and   bearing   date  the day  of  — ,  in  the 

year,  &c.,  it  was  ordered  that  it  be  referred  to  the  said  master 

(at ,)  to  appoint  a   proper   person   to   receive   {the  rents 

and  profits  of  the  real  estate^  and  collect  and  get  in  the  out- 
standing personal  estate  of  L.  M.  in  the  said  order  named,  and 
to  alloiv  him  a  salary'  for  his  care  and  trouble  therein ;  such 
person  so  to  be  appointed,  first  giving  security  to  be  approved  of  by 
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the  said  master  or  as  the  case  may  be,  following  the  order  )    And 
whereas  the  sad  mastpr  («f  . \  i,  *u  ,     'o  uiuer.;     Ana 

the  sa.  A.  B.  .T^:  ^Jn't  \7:r  «  ^  — k' 

said  A.  B.,  and  hath  also  settled  and  approved  of  the  hereinbefore 
wntten  recognizance  with  the  hereinafter  written  cond  ti  „  as  a 
proper  securuy  to  be  entered  into  by  the  said  C.  D.  and  E  F  pur! 
Buan  to  the  sa.d  order  and  general  orders  of  the  said  court  in'  Zl 
beh^f;  »a.„  testimony  thereof  Hath  signed  an  allowance  L  the' 

Now  the  condition  of  the  hereinbefore  written  recognizance  is 
.»oh,  that  ,f  the  said  A.  B.  do  and  shall  duly  account  for  all  and 
every  the  snm  and  sums  of  money  which  he  shall  so  recete^"„ 
account  of  the  rents  and  profit,  of  the  >aid  real  estate'andZ 
reject  of  the  personal  estate  of  the  sa>d  L.  M.,  or  as  the  cnse  ml^ 
be,   at  such  periods  as  the  said  master  shall  appoint,  and  do!nd 

a  duly  pay  the  balances  which  shall  from  time  to  ,  me  be  fou"d 
to  be  due  from  him  as  the  said  court  or  master  hath  or  shall  here- 
after direct,  then  the  hereinbefore  written  recognizance  shall  be 
void  and  of  none  eifect,  otherwise  to  be  and  remain  in  fal  force 
and  virtue.  ^® 

Taken  and  acknowledged  by  the  above  named,  &c. 

A.B.  [L.S.] 
C.  D.  [L.S.] 

In  the  margin,  the  following  should  be  written  • 

"  G.  H.  V.  J.  K. 
I  j^aye  settled,  approved  of,  and   allowed  this  recognizance. 
Dated  the day  of ,  1863." 

N.  0.,  master  (at  — ■ ..) 

August    1857-     Ihe  recognizance  should  be  taken  and  acknow- 
ledged before  a  commissioner  for  taking  affidavits.     Th^  sureties 
should  justify  in  double  the  amonnt:  nf  the  im— '   -U-      -    v 
estate.    For  form  of  affidavit  of  justification,  see  supra,  p.  361. 


424  FORMS  OF  PROCEEDINGS. 

[MISCELLAITZOVS. — POWIR   OF   ATTORNBT  TO   BEOEIVH   KONET,   AC. 

Power  of  attorney  to  receive  money  directed  to  he  paid  at  a  apeeijied 

time  and  place. 
In  Chancery.    . 

{Full  style  of  cause.) 

Know  all  men  by  tbeae  presents  that  I,  the  above  named  A.  B., 

do  hereby  nominate,  constitute,  and  appoint  E.  F.  of  the of 

,  in  the  county  of ,  gentleman,  my  true  and  lawful  attor- 
ney, for  me  and  in  my  name  to  demand  and  receive  from  the  above 
named  defendant  C.  D.,  and  all  and  every  other  person  and  persons 

whom  it  may  concern,  the  sum  of  £ ,  being  the  sum  reported 

due  to  me  for  principal  interest  and  cost  {or  as  the  case  may  be)  and 
directed  to  be  paid  to  me  by  the  master's  report  made  in  this  cause 
and  dated  the day  of ,  in  the  year,  &c.,  and  upon  pay- 
ment thereof  to  make  and  give  receipts,  acquittances  and  other  dis- 
charges for  the  same,  and  to  do  all  acts  necessary  to  the  premises  as 
fully  and  effectually  as  I  myself  could  do  the  same  if  personally 
present,  and  for  the  purposes  aforesaid  to  appoint  any  substitute  or 
substitutes,  and  such  substitution  at  pleasure  to  revoke.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal  this day  of 

,  in  the  year,  &c.  {t) 

A.  B.  [l.  s.] 

Signed,  sealed,  and  delivered  in  presence  of  G.  H. 

Certificate  of  bank  manager  as  to  non-payment  of  mortgage 

money,  {u) 
In  Chancery. 

{Short  style  of  cause.) 

I,  A.  B.,  of  the of ,  in  the  county  of ,  manager  {or 

cashier)  of  the  (Commercial  Bank  of  Canada)  at  its  branch  or  agency 

office  in  the of ,  do  hereby  certify  that  the  above  named 

defendant  C.  D.  hath  not,  nor  hath  nor  have  any  person  or  persons 


(t)  The  usual  afiBdavit  of  execution  should  be  annexed. 

(u)  The  signature  by  the  manager  on  the  day  of  the  date  of  the  certificate  should 
be  verified  by  nfl&davit,  wliich  should  also  show  that  the  person  signing  is  the 
manager  or  the  cashier,  as  the  fact  may  be,  of  the  bank  or  agency  on  behalf  of  which 
he  signs  the  certificate.     The  certibcaie  should  bear  aa  iate  a  date  as  praclicabie. 
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on  his  behalf  at  any  time  before  and  up  to  the  date  of  this  certifi- 
cate paid  into  or  tendered  at  the  said  bank  at  its  said  branch  or 
agency  to  the  credit  of  the  above  named  plaintiff,  E.  F  or  to  the 
joint  credit  of  the  said  plaintiff  and  the  registrar  of  this  honourable 

court,  the  sum  of  £ ,  or  any  part  thereof. 

Dated  at ,  this day  of ,  in  the  year,  &c. 

Witness,  C.  D.  ^'  ^"  '''"^^"'  ^''  "^''^'^'^ 

Conveyance  under  a  decree  for  sale  of  mortgaged  premiBes. 

This  Indenture  made  the  day  of ,  in  the  year,  &c., 

between  A.  B.  {the  mortgagee)  of  the of ,  in  the  county 

?:  ~  ^"^  province  of  Canada,  (Esquire,)  of  the  first  part,  and  C. 
D.  of,  &c.,  {the  purchaser,)  of  the  second  part.     Whereas  one  E 
F.  {the  mortgagor)  being  seised  in  fee  simple  of  the  lands  and  pre- 
mises  hereinafter  described  and  conveyed,  or  intended  so  to  be  did 
by  a  eertam  indenture  of  bargain  and  sale,  by  way  of  mortgage, 

bearing  date  the day  of ,  in  the  year,  &c,,  convey  the 

said  lands  and  premises  to  the  said  A.  B.  for  the  purpose  of  secur- 
mg  the  re-payment  by  the  said  E.  F.  of  the  several  sums  of  money 
and  interest  thereon  on  such  days  and  times  as  in  the  said  inden- 
ture  are  particularly  mentioned  and  set  forth.  And  whekeas  the 
said  principal  sum,  so  secured  by  the  said  indenture  as  aforesaid, 
and  the  interest  thereon,  were  respectively  not  paid  at  the  time 
appointed  by  the  said  indenture  for  payment  thereof 
And  WHEREAS  the  said  A.  B.  filed  his  bill  of  complaint  in  the 

Court  of  Chancery  for  Upper  Canada  on  the day  of in 

the  year,  &c.,  against  the  said  E.  F,  (and  naming  the  other  parties. 
If  any,)  to  obtain  payment  of  the  amount  of  principal  money  and 
interest  due  to  him  upon  the  security  of  the  said  indenture  of  mort- 
gage  as  aforesaid.     And  whereas  by  a  decree  of  the  said  Court  of 

Chancery,  bearing  date  the day  of ,  in  the  year,  &c.,  it 

was  amongst  other  things,  ordered  that  it  be  referred  to  the  master 

of  the  said  court  (at )  to  enquire  and  state  whether  any  person 

or  persons,  and  who,  other  than  the  said  A,  B=.  had  any  lien  .-Kar-re 

or  incumbrance  upon  the  said  lands,  and  in  case  the  said  mTster 
54 
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•hould  find  that  nay  person  or  persons,  other  than  tho  said  A.  B., 
had  any  lion,  charge  or  incumbrance,  then  he  "wns  to  cause  such 
person  or  persons  to  be  served  with  process  under  the  general  orders 
of  the  said  court  in  that  behalf,  and  proceed  to  take  u    account  of 
what  was  due  to  thu  said  A.  B.,  and  to  such  other  incumbrancer  or 
incumbrancers,  if  any,  for  principal  mon.y  and  interest,  and  to  tax 
to  them  their  costs,  and  also  to  settle  theii-  priorities ;  and  upon  the 
said  E.  F.  paying  to  the  said  A.  B.  and  such  (jther  incumbrancer 
or  incumbrancers  (if  any)  what  should  be  found  due  to  them  respec- 
tively for  principal  money  and  interest,  and  costs,  Avithin  six  months 
after  the  said  master  should  make  his  i  ^port,  at  such  time  and  place 
as  the  said  master  should  appoint,  it  was  ordered  that  the  said  A. 
B.,  and  such  other  incumbrancer  or  incumbrancers  should  assign 
and  convey  the  said  premises  free  and  clear  of  all  incumbrances 
done  by  him  or  them,  and  should  deliver  up  all  deeds  and  writin(»g 
in  his  or  their  or  either  of  their  custody  or  power  relating-  thereto 
upon  oath,  or  enter  up  satisfaction  on  the  roll  in  respect  oT  their 
respective  judgments,  as  the  case  might  be,  and  in  default  of  the 
said  E.  F.  making  such  payments  by  the  time  aforesaid,  it  was 
ordered  that  the  said  lands  should  be  sold  with  the  approbation  of 
the  said  master,  who  was  to  settle  the  conveyance  or  conveyances  to 
the  purchaser  or  purchasers  thereof,  and  it  was  further  ordered  that 
the  purchaser  or  purchasers  should  pay  his,  her  or  their  purchase 
money  into  the  Commercial  Bank  of  Canada,  at  its  branch  or  agency 
office  in  the  city  of  Toronto,  in  the  name  and  with  the  privity  of 
the  registrar  of  the  said  court,  -^nd  that  the  same,  when  so  paid  in 
should  be  applied  in  payment  oi  what  should  be  found  due  to  the 
said  A.  B.,  and  such  other  incumbrancer  or  incumbrancers  accord- 
ing to  their  respective  priorities. 

And  whereas  the  said  master,  in  pursuance  of  the  said  decree, 

duly  made  his  report  in  writing,  bearing  date  the day  of , 

in  the  year,  &c.,  stnd  thereby  reported,  amongst  other  things,  that 
the  said  A.  B.  was  an  incumbrancer  on  the  said  lands  in  the  sum  of 
money  in  the  said  report  mentioned,  and  he  thereby  appointed  the 

-. day  of ,  in  the  year,  &c.,  for  payment  by  the  said  E.  F. 

to  tho  said  A,  B.  of  the  said  sum  so  reported  due  to  him  as  afore- 
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said,  and  that  there  were  no  other  incumbrances  proved  befort 
him. 

And  whereas  default  was  made  in  payment  by  the  said*  E.  F  uf 
he  said  sura  so  reported  due  by  him  as  aforesaid,  on  the  day    nd 
time  in  the  said  rep     '  np^ioin'ed  for  payment  thereof. 
And  wuereas,  uj  an  order  of  the  said  Court  of  Ci^ancery,  bear- 

ing  date  the day  of ,  in  the  year,  &c.,  made  in  the  said 

cause.  It  V      ordered  that  tlie  said  premises  should  be  sold  in  pur- 
uance  of  and  in  manner  directed  by  the  said  decree  of  the  said 

daj  of ,  in  the  year,  &c.     And  whereas,  in  pursuance 

of  the  said  order  and  decree,  the  said  premises  were  under  and  sub- 
ject to  certain  conditions  of  sale,  with  the  approbation  of  the  said 

master,  offered  for  sa^      y  public  nuction  at  the  (town)  of ,  in 

the  said  county  of ,  on  the day  of ,  in  the  year,  &c., 

at  which  sale  the  said  C.  D.,  beini^  the  lushest  bidder  for  the  same, 
became  and  was  duly  decl  red  tht  purchaser  thereof,  at  and  for 

the  sum  or  price  of ,  lawful  money  of  Canada.     And  the  said 

master  by  his  report,  bearing  date  the day  of ,  in  the 

year,  &c.,  certified  that  the  said  E.  F.  had  been  so  declared  to  be 
the  ighest  bidder  for  and  had  become  the  purchaser  of  the  said 
lands,  at  and  for  the  said  sum  or  price.  And  whereas,  the  said 
last  mentioned  report  has  been  duly  filed  in  the  said  court,  and  the 
said  sale  stands  duly  confirmed  according  to  the  general  orders  and 
practice  of  the  said  cour..     And  whereas  the  said  C.  D.  hath  paid 

the  said  sum  of  £ ,  be  nig  the  amount  of  his  said  purchase  money,. 

into  the  Commercial  Bank  of  Canada,  in  accordance  with  the  terms  of 
the  said  decree  and  the  said  conditions  of  sale.  And  whereas  the 
said  master  hath  settled  and  approved  of  the  draft  of  these  presents, 
as  testified  by  his  signature  on  each  page  of  the  engrossment 
thereof.  Now  this  indenture  witnesseth,  that  in  pursuance  of 
and  in  obedience  to  the  said  decree,  and  in  consideration  of  the 
premises,  and  of  the  said  sum  of ,  so  paid  into  the  said  Com- 
mercial Bank,  as  aforesaid ;  and  also,  in  consideration  of  the  sum 
of  one  dollar,  paid  to  the  said  A.  B.  by  the  said  C.  D.,  the  receipt 
whereof  is  hereby^acknowledged,  he  the  said  party  hereto,  of  the 
first  part,  hath  according  to  Lis  estate  and  interest  in  the  said 
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lands,  granted,  bargained,  sold,  aliened,  released,  transferred, 
conveyed,  and  assured,  and  by  these  presents  doth  grant,  bargain 
alien,  sell,  release,  transfer,  convey  and  assure  unto  the  said 
C.  D.,  bia  heirs  and  assigns,  all,  &e.,  (description,)  and  all  the 
estate,  right,  title,  and  interest,  both  at  law  and  in  equity,  of  him 
the  said  party  hereto  of  the  first  part,  of,  in,  to,  and  out  of  the  said 
lands,  or  any  part  thereof.  To  have  and  to  hold  the  said  lands, 
with  the  rights,  members,  and  appurtenances  thereof,  unto  the  said 
C.  D.,  his  heirs  and  assigns,  to,  and  for  his  and  their  sole  use, 
benefit,  and  behoof  for  ever.  And  the  said  party  hereto  of  the  first 
part,  hereby  covenants,  for  himself,  his  heirs,  executors  and  admin- 
istrators,  with  the  said  C.  D.,  his  heirs  and  assigns,  that  he  hath 
not  done  or  been  party  or  privy  to  any  act  Avhereby  the  said  lands 
now,  or  can,  shall,  or  may  be  in  any  wise  incumbereu,  or  prejudi- 
cially affected  in  title,  estate,"  or  otherwise,  howsoever.  In  witness 
whereof,  &c. 


bills  of  costs. 
In  Chancery. 

{Title  of  cause.) 

The  bill  of  costs  of  the  above  named  plaintiff  {or  defendant  as  the 

ease  may  be)  taxed  under  decree  (or  order)  bear'ng  date  the 

day  of . 

Costs  of  a  demurrer  allowed. 

Instructions  for  demurrer jq  0 

Drawing  8&mey {per folio) ,,...''...,,[     1  0 

Paid  counsel  to  settle ,, '  10  0 

Attending  him  with  and  for *"]     2  6 

Engrossing  demurrer,  {per  folio) 0  6 

Attending  to  file .....,!.. 1  a 

Paid  filing ^ *  ]\[''     3  q 

Notice  thereof,  copy  and  service 2  9 

Office  copy  being  demanded,  preparing  same" and  paid  (per 

.        Z'*'^) 0  6 

Attending  to  examine , -^  3 


transferred, 
•ant,  bargain 
ito  the  said 

and  all  the 
|uity,  of  him 
lit  of  the  said 
e  said  lands, 
iinto  the  said 
eir  sole  use, 
:o  of  the  first 
3  and  admin, 
that  he  hath 
le  said  lands 
i,  or  prejudi- 
In  witness 


ndant  as  the 
ite  the 


s.  0, 

10  0 

1  0 

10  0 

2  6 

0  6 

1  3 

....,     3  0 

2  9 

{per 

0  6 

1  3 
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Attending  to  deliver 

Instructions  for  brief ^['[  

Drawing  same,  bill  and  demurrer,  {per  folio) '.Z'. n 

Observations,  {per  folio) 

Praecipe  to  set  down  for  argument  and  attending.". i 

Paid  setting  down 

Notice  of  setting  down,  copy  and  service..."*.!*.*".'.!".,".'.'. 2 

Copy  to  annex  to  brief 

Paid  counsel  with  brief  to  argue .'.."..* 

Attending  him  with  and  for 

Attending  court,  (where  solicitor  not  ^/^^'(Joww's*^/,*)  de'm'urred' 

argued,  judgment  reserved * 

Attending  to  hear  judgment,  demurrer  allowed*.*.*.*.*"..".' 

Attending  registrar  to  draw  order 

Minutes,  {per  folio) [[    ° 

Notice  to  settle  and  pass,  copy  and  service'..*.*.*.'.'.','.' o 

Attending  to  settle  and  pass . 

Paid  for  ^ 
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3 
0 
6 
0 
3 
6 


1    0 


2    6 


5 
5 
1 
1 


0 
0 
3 
0 
0 
0 


Attending  for,  entered  , {(is  pai  .) 

!?««««  1       O 


Fee  on 


Copy  to  serve 


Service . 


1    6 


Copy  for  master '..!!!....'! ^     « 

Attending  to  file 

Attending  for  warrant  to  tax  costs , 

Copy ..,, "*'"*  

Service. 

Bill  of  costs  and  attending  taxation .*.'!.*..*.".'!!*..'.*!.' 

Attending  for  certificate *.!!'.*.'.!!.*."** 

Postages l 

Paid  master's  fees  throughout*  *.'.*. ■.*.*.*.'/.'.*.'.*.*.*;;;;;;. ;;;;;;;;\;;'[^^^  ^^!^;j 

Costa  of  demurrer  over-ruled. 
Having  received  notice  of  filing  demurrer,  attending  to  search 


1 

6 

1 

3 

1 

3 

0 

6 

1 

3 

5 

0 

1 

8 

Paid 


Demand  of  office  copy,  copy  and  service.'..'..*..*.'.*.'.*.*.*.*.*.*.*.'.*.', ..'.'    2 


1  8 
0 
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!l?erusi*ng  demurrer 5    g 

Attending  to  search  demurrer  set  down 1    3 

^ai<l 1    0 

If  not  set  down  hy  defendant^  add, 

Praecipe  to  set  down i    3 

Paid 2    6 

Notice  thereof,  copy  and  service 2    9 

Instructions  for  brief 5    0 

Drawing  same,  {per  folio) 0    6 

Copy  notice  to  annex , 1    q 

Observations  or  other  original  matter,  in  brief,  (per folio)...  1    0 

Paid  counsel  fee 

Attending  him  with  and  for 2    6 

Attending  court  {where  solicitor  not  also  counsel) 5    0 

Attending  court  to  hear  judgment 5    Q 

Attending  registrar  to  draw  order , 1    3 

{Continue  as  in  the  'preceding  form.) 

Interlocutory  motion  in  chambers,  refused. 
On  being  served  with  notice  of  motion,  attending  seaching 

affidavits , , i    3 

Paid ^^^  2    0 

Demand  of  office  copies  thereof— copy  and  service , 2    9 

Drawing  affidavit  in  reply,  folio  5 5    0 

Engrossing , , ^ g    6 

Attending  to  swear , \    3 

Oath .!.....!!.....  1    5 

Attending  to  file ^, ^^^,  \    3 

Paid 0    4 

Attending  chambers  on  motion,  adjourned  at  request 5    0 

Office  copy  affidavit  in  reply,  to  serve,  same  being  demanded  2    6 

Attending  to  examine  and  deliver 2    6 

Counsel  fee  on  motion— refused,  {when  counsel  attend.) 10    0 

Attending  registrar  to  draw  order , » 1    3 

{Continue  as  in  the  preceding  form.) 


6  0 

1  3 

1  0 

1  3 

2  6 
2  9 
5  0 

0  6 

1  0 

1  0 

2  6 
5  0 
5  0 
1  3 

1  3 

1  0 

2  9 
5  0 
2  6 
1  3 
1  5 

1  3 
0  4 
5  0 

2  6 
2  6 

10  0 
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-Be'//  of  coats  of  creditor  proving  claim. 
{On  a  mortgage.) 

Instructions  to  prove  claim 

Drawing  aflSdavit,  fo.  4 '....'....'... ^^    ^ 

Engrossing ' ^    ^ 

Attending  to  swear ' ^    ^ 

Oath IV.'.".'.".'.'.'.' ^     ^ 

Marking  exhibits  (eaeA) '.*..*..'.'..', ^     ^ 

Drawing  siatement  of  claim  Tnd  fa/r  copv**'*  "     I    ? 

Bill  of  costs., ^ ^    0 

Attending  to  bring  in ...  ^    ^ 

Attending  to  hear  and  determine '(^aJiw)  (J*.;;; 5    ^ 

Attending  to  settle  report ^    " 

Paid  master's  fees .., ^    ^ 

• {(ispaid.) 

{On  a  judgment.) 

Instructions  to  prove  claim 

Attending  to  search  judgment!!..*.'.'.'.**.".'.' * '  ^^    ^ 

Paid ' 1     3 

^tending  to  ^^^^'^^'f^^Z^^i^^:^ 

Drawing 'rffidrvi*t,7o.  3*.!!!!!!.!!!!!! {<ispaid.) 

Engrossing ' ' »     3    0 

^^^d  other  items  as  in  prlcedh^g'f^^^^^ ^    ^ 

Costs  of  obtaining  a  final  order  of  foreclosure. 
Attending  searching  money  paid... . 

Drawing  affidavit  by  plaintiff,  fo.  4!.!! ""•     ^     ^ 

Engrossing 4    0 

Attending  to  swear..,  ^    ^ 

Oath .**""* ° 1     3 

Wing  certificate 'by'bank'in'anager  .*.*.'.'.*; l    t 

Copy ^     2    0 

Attending  to  see  signed.       ^     0 

^ ;;;;• i  s 

(f)  The  creditor  is  onlj  entitled  to  cn«*„  f„-  ..».-.=__.    , . 

.  ,,vtv„uu,g  ga  nis  own  claim. 
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Drawing  aflfidavit  of  verification 2  0 

Engrossing 1  q 

-     Attending  to  swear 1  3 

Oath 1  Q 

Attending  to  file 1  3 

Paid  filings (as  paid.) 

Ilil          Attending  moving  final  order    5  0 

*  Attending  registrar  to  draw  order 1  3 

Paid  for  order (a^  paid,) 

Attending  for,  entered .r...,.  1  3 

Fee  on  5  q 

Attending  bespeaking,  and  for  certificate 2  6 

Drawing  and  copy  praecipe  for  registrar 3  0 

Paid  for  certificate 5  q 

Attending  to  register 1  3 

Paid  registration  fees 5  q 

•j{|i|  Costs  of  motion  for  injunction  considered  as  an  interlocutory 

application. 

Drawing  affidavit  of  A.  B.  in  support  of  motion  (per  folio).  1  0 

'Engrossing  {per  folio) q  g 

Attending  to  swear , j  g 

Oath  {Id.  per  folio  and  Is) 

Marking  exhibits  {each) ,,  [  q 

{For  each  additional  affidcrvit,  charg^  as  above.) 

Attending  to  file  affidavits j  3 

Paid  {each) q  4 

Drawing  special  notice  of  motion  for  injunction  (;?er /o/e'o).  1  0 

Copy  {per  folio) 0  6 

Service  {if  by  solicitor) \  g 

Affidavit  and  attending  to  swear 2  0 

Oath , , 2  Q 

{If  served  by  sheriff.) 

Attending  sheriff  with  and  on  return 2  6 


•  ••••••  s^  \j 

•  •  •  •  •  X  O 

1  0 

1  3 

. .  {a9paid^ 
6  0 

■  •••••  X  (5 

..  {fl9  paid.) 

>  •  •  •  •  O  0 
I  •  •  •  •  ^  o 
3  0 

5  0 

>  •  •  •  •  J.  o 
5  0 

interlocutory 

olio) .  1  0 
0  6 

>  •  •  •  •  1  o 

1  0 

')€.) 

>  •  •  •  •  J.  o 

0  4 

olio) .  1  0 
0  6 

'  •  •  •  •  1  d 

2  0 

1  0 
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Paid  sheriff 

Instructions  for  brief  on  motion*.  !*."/. ^''^  ^^'"^'^ 

Brief  pleadings,  (when  not  costs  in  the  'caml)  [piyiol^^^  "       0     6 

A  second  bnef  pleadings,  brief  affidavits  aVd^xht4  V;; 
second  counsel  [if  two  counsel  fees  and  brief  111 
ys  andaffidavUj  allowed  ly  order  of  judge,  Lt  not 
otherwise)  {per folio),  {w) y,    "cwoc 

—  copies  notice  motion,  toannex(^.r/o/^);;;;; n     « 

Attend       (,«,^^eounsel  with  brief,  TndL.;.     o    \ 

Paid  fees  {as  per  fiat  of  judge.)  (x) ^     ^ 

Attending  registi-ar  to  draw  order! .* .' \    ^ 

Paidfor " 1     3 

Attending  for,  entered'.'.  .*.'.*.'.* {<^^ paid.) 

Feeon 1     S 

5    0 

If  order  served. 

Copy  order  to  serve  {perjolio) «    ^ 

Service  (/.^W^n^, A,  ^,,,^,,^^^^.^^^^—         0    6 

motion *' 

Praecipe  and  attending  to  ^<>m^'::^iZ:;;;:i^^;^    2    ^ 

Fee;;:";;:;:;:: 7  e 

copy(mM)  (i'«'-/««o). ..:.'.';:;;::.■:;;;;;;;;••• ^  " 

Dra^g  „„t.ee  of  motion  for  injunction  absolute  irf2)^  j    <, 
(Copy  awe?  «ert;eVe  as  before.) 

ly  Sr  T"'  '"  ^"^^^  ^°P^^«  ^«^^-*«  filed 
by  plaintiff,  making  same  (j^er/o/eo) n    . 

Attending  to  examine  (ea(?A).....f....     ^ ^    ^ 

Attending  to  deliver ^     3 

55 
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[costs. — MOTION  fOE  INJUNCTION.] 

Having  received  notice  of  cross-examination  of  deponents  to 
affidavits  filed  by  plaintiff,  attending  special  examiner 

thereon  [each  hour) 6    0 

Attending  to  bespeak  and  for  office  copy  depositions 2     6 

Paid  for  . . . .  « {as  paid.) 

Having  received  notice  of  filing  affidavits  in  answer ;  attend- 
ing searching I     3 

Paid 1    0 

Demand  of  office  copies,  copy  and  service 2    9 

Attending  court  (motion  ordered  to  stand  over  for  a  week  to 
enable  plaintiff  to  file  affidavits  in  reply,  and  to  cross- 
examine  defendant's  witnesses,  counsel  for  defendant 
undertaking  to  produce  same) . . .  • 

{Counsel  fees  thereon  and  attendances  as  before.) 

Perusing  affidavits  filed  by  defendant 6  0 

Attending  special  examiner  to  bespeak  and  for  appointment 

to  cross-examine  defendant's  witnesses 2  6 

Drawing  appointment  and  copy 1  6 

Copy  and  service  on  defendant's  solicitoi 1  9 

Attending  special  examiner  cross-examining  {each  hour) . .  5  0 

Attending  to  bespeak  and  for  office  copy  deposition?* 2  6 

Paid  fees  to  special  examiner {as  paid.) 

Drawing  affidavit  of  A.  B.  in  reply  (per /o?2o) 1  0 

{Charge  for  each  affidavit  as  before.) 

Attending  to  file  affidavits 1    3 

Paid  filings  {each) 0    4 

Brief  of  affidavits  filed  in  answer  and  in  reply,  and  all  depo- 
sitions, {if  two  counsel  certified  for  by  judge,)  {per  folio)    0    6 

Fees  to  counsel,  &c.,  {as  before) 

Attending  court  (injunction  dissolved  on  grounds  of  sup- 
pression of  material  fact  by  plaintiff,  (or  as  case  may 

be.)   {For  defendant's  costs  thereon,  see  infra.) 

Attending  court,  injunction  continued  to  hearing 5    0 

Attending  registrar  to  draw  order 1    3 

Notice  to  settle  and  pass  copy  and  service 3    0 

Attending  thereon 5    0 

{Charges  on  order  and  injunction,  as  before.) 


s  to 

iner 

•  •  • 

5    0 

•  •  • 

2    6 

.  {as 
Dnd- 

paid.) 

•  •  • 

1    3 

•  t  • 

1    0 

•  t    • 

2    9 

kto 

'OSS- 

iant 

^.) 

•  •   • 

6    0 

aent 

•  •  • 

2    6 

•  •  • 

1    6 

•  •  • 

1    9 

r).. 

5    0 

•    •  • 

2    6 

.  (as 

•  •  • 

paid.) 
1    0 

1  •  •  • 

1    3 

•  »    • 

0    4 

epo- 
'^olio) 

0    6 

sup- 

mai/ 

1  •  •  • 

5    0 

•  •  • 

1    3 

•  •  • 

3    0 

•  •  • 

5    0 

FORMS  OP  PROCEEDINaS.  435 

[C0ST8.~PLA1NTIFF'8.— CAUSE  PRO  C0NFB8S0.]        ' 

{Bill  of  costs  of  cause,  pro  confesso.) 
Instructions  for  suit ^  « 

Letter  to  defendants,  {each) *'.'*.*!.*.*.*!.'.*."..'.*.'     2     6 

Paid  rostage ,  * 

Letter  to  registrar '.■.■.■.■.■;.■.■.■.■;.■.■.■;.■.■.■.■;;.;■;.  |"'  ^I'^l 

Paid  postage ^      *  *  * V 

Paid  postage  on  letter  from  registrar !!*.'/.*..'.*'.]'      *«  ^^  '' 

Remitted  fees ^^ 

Paid  postage ^^ 

Drawing  bill  {not  exceeding  20  folios,  'including  'copy  to 

keep)  (a) 20    0 

Fee  to  counsel  to  settle  and  sign  (5) ''[  jO     0 

Attending  with  and  for * ***     « 

Engrossing  bill  {per  folio) -***.!'!.'!"..'.'".*     0     6 

Attending  to  file 

I'aidfiling .*.V.*.*.\*!.*//..'.".'.'[|  15     q 

Praecipe  for  certificate  lis  pendens,  and  attending  to  bespeak* 
{to  be  allowed  only  where  certificate  actually  and 

necessarily  taken  out  and  registered) i     o 

Attending  for 

Paid ;;;;;; ;•  \  ^ 

Attending  to  register .*!.*!!.*.'.'.*.*.**.'.*     ""^  I'i 

{Or)  Letter  to  registrar  of  the  county  of ^,*  therewith  to 

regiBter  {as  the  case  may  be) 2    6 

Postage ..V.V.*   "  '('  W ^ 

Fee  for  registration ' ' '  * '  *i    "n 

Office  copies  bill  {per  folio)  {c) !!.*.'.*!.**  0    6 


(a)  For  every  additional  folio  above  20,  (to  be  allowed  in  th«  A\«ny.aHr.r,    p  *i, 
rnaster  )  including  copy  to  keep,  per  folio    Is.    ^rrea  er  sum    ban  3oVL^^ 
taxed  by  the  master  for  drawing  any  bill  without  the  spf  cial  direS«on  of  of.^^f  f h! 
judges  of  the  court,  upon  the  application  of  the  soLtor  reouS^L  «         }^ 

tion  to  the  10s.  is  taxable  as  fee  to  counsel  to  settle  fading/     ""^  ^'^''  "*  **^^- 
(c)  This  includes  Id.  per  foUo  paid  registrar  for  e;caminiDg  and  making  office  copy. 
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[OO8T8,— PLAINTIM'b.— OAUBB   PRO  C0NFM80.] 


Attending  to  examine  (eacA) i    3 

P;iid  for  certificates  (each) 8     9 

Endorsing  office  copies  {each) 2    0 

{On  hilUfor  foreclosure  and  redemption  substitute  for  last  item.) 

Drawing  special  endorsement,  (ji^gr/o^eo) 1     0 

Engrossing  on  each  ofiice  copy,  (per /oZto) 0    6 

Attending  sheriff  with  oflSce  copy,  or c 1     3 

Letter  to  him  with 2    6 

Paid  postage , {as  paid.) 

Affidavit  of  service  ((^) , 2     0 

Attending  to  stamp  affidavit  (e) 1     3 

Attending  return  (/) , 1     3 

Paid  postage ,  {as  paid.) 

Paid  sheriff « 

Postage  on  remitting ^ « 

Attending  searching  answer  and  paid 2    3 

Attending  to  file  affidlavit  and  paid 1    7 

Praecipe  for  order  pro.  con.  and  attending 1    3 

Paid  for  order {as  paid.) 

Attending  for,  entered 1    3 

Fee  on 5    q 

Praecipe  for  order  to  produce  and  attending  {if  taken  out)  ..13 

Paid  for  order {as  paid.) 

Attending  for,  entered 1    3 

Fee  on 5    0 

Copy  and  service , 2    3 

Defendant  having  absconded,  drawing  affidavit  to  sup- 
port application  to  serve  him  by  publication 

{per  folio.) 1    0 

Engrossing,  {per  folio) 0    6 

Attending  to  swear 1    3 


(rf)  Where  several  defendants  are  or  can  conveniently  be  served  by  the  same  per- 
son, only  one  aflBdavit  of  service  on  such  defendants  will  be  allowed. 

(«)  Only  one  attendance  to  stamp  afiBdavits  should  be  allowed. 

(/)  Not  allowed  where  papers  retorned  by  letter  through  the  post. 


•  •  •  •  J.         O 

8    9 

2    0 

last  item.) 

1     0 

0    6 

•  •  •  •       jL      u 

2    6 

.  (a«  paid.) 
....     2    0 

.  . « .      J.      o 
.  •  .  .        J.       o 

»  {aa  paid.) 

u 

I  . . .      ^     o 

....     1    7 

.  .  .  •       1.      o 

.  {as  paid.) 
I  • .  •      1     o 

5    0 

t),,  1  3 
.  {as  paid.) 
...     1    3 


sup- 
tion 

...  1  0 
...  0  6 
...     1    3 

the  same  per- 
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toOBTS.-rtAINTIff'B.— OAUil  TRO  OOMHBIO.] 

Oath.....* 

{And  for  each  further  necessary  affidavit,  similar  charges.) 

Attending  to  file  affidavits....  , |     g 

Paid **** *• 

Attending  chambers,  moVing  or  dor'.'.  V. '..'.■.'.'.'.'.*.  .^'T  0 

Attending  registrar  with  papers 1     3 

'  Paid  for  order /'        . , . 

Attending  to  obtain,  entered .'.'.".*.'.' .' .'  .* .' .' .*       ^i     I 

Fee  thereon -     ^ 

Copy  order  for  -xcwspaper,  {per  folio) ....  .'.'.*.'  * '  * .'     q     6 
Drawing  notice  to  be  under  written,  and  fair  copy'.  *.     1     6 

Attending  printer "     ■,     o 

Paid  insertion ...... 

A  .^     ,.       ,  (<«»  paid.) 

Attending  to  pay •«     g 

Attending  for  papers  at  various  times 1     3 

Paid  for /*        ., x 

-.       .  {as  paid.) 

iJrawing  affidavit  of  insertion  {per  folio) i     0 

{Charge  for  affidavit  ashefore,  and  if  order  is  directed  to  he  inserted 
m  two  newspapers,  or  to  he  sent  by  post  to  defendant's  last 
known  place  of  abode,  or  supposed  whereabouts,  charge  accord- 
ingly, as  per  preceding  scale.) 

Attending  bespeaking  and  for  certificate  of  no  answer 

filed 2  g 

Paid ]  2  6 

Attending  moving  order  joro  c?ow/e8«<?„ 5  0 

Attending  registrar  with  papers 1  3 

{Charge  for  order  pro  confesso  as  before.) 
Defendant  S.  being  a  married  woman,  attending  to 

file  affidavit  of  service  on  husband  and  paia  ..17 
Attending  to  bespeak  and  for  certificate  of  no  answer- 
filed  by  her ^  ^  ^  ^     2    6 

Paid '    2    fl 

Attending  to  move  order  that  she  do  answer  separate- 
ly and  apart,  fee  thereon 5    0 


''il 
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[OOSTB.— PI^MTlff'a.— 0AU8B   PRO  CO»fMiO.] 

Attending  registrar  to  draw ,.     1    g 

Paid  for  order..  [an  paid,) 

Attending  for,  entered , \    3 

Feo  on 5    Q 

Copy  for  service,  (;?er /bZzo) 0    6 

{Ofice  copy  hill  for  her  and  charges  for  service  thereof ,  of  order, 
and  for  affidavits,  ^c,  following  similar  charges,  as  before.) 

Attending  to  file  affidavits i  3 

^'^^^"" {aspaid.) 

Attending  searching  answer  and  paid 2  3 

Attending  bespeaking  and  for  certificate  of  no  answer 

filed 2  G 

Paid 2  6 

Attending  moving  order  pro  confesso 5  0 

{Charges  for  order  as  before.) 
Praecipe  to  set  down , \    3 

Paid 2  6 

Instructions  for  brief 5  q 

Drawing  {per  folio) 0  6 

Paid  counsel  fee  ((7) , ,  ^ 5q  q 

Attending  with  and  for 2  6 

"        registrar  with  papers 1  3 

Minutes  {per  folio)  {h) 1  q 

Attending  to  settle  and  pass 5  q 

"        for  decree,  entered. j  3 

^^^^^^^'^ iy.'{as  paid.) 

Fee  on g    q 

{If  suit  be  for  foreclosure  or  redemption  the  fees  will  be  as  follows:) 
Attending  to  file  affidavit,  of  service  and  paid 1    7 


{g)  &2  i.Os.  is  the  counsel  fee  usually  allowed  iu  pro  confmo  suits  at  the  hearing. 
(A)  Tho  minutes  jure  ueually  reckoned  about  one-tbird  of  the  length  of  the  decree. 
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[0OiM.~PLAIimff'i.-.OAD«l  PMO  CONfEiSO.] 

Attend:.  '^  to  bespeak  and  for  certificate  of  no  answer 

or  notice  filed  by  defendant 2     6 

Paid  for ""*'     ^    ^ 

Drawing  praecipe  for  decree,  (per  Mo) [[     1     q 

Fair  copy,  (per  folio) 0     6 

Attending  to  file 1ft 

Attending  to  settle  and  pass 5     q 

Paid  for  decree '/**  ^-^  v 

...     J.      „  [as  paid.) 

Attending  for  entered ^     3 

Fee  on ^     « 

^        -  o     0 

Copy  for  master  (jt?er/o??o) > 0  6 

Attending  to  file *     -.  o 

Letter  to  registrar  for  further  extracts 2  6 

Postage  and  on  return ('unpaid.) 

Remitted  registrar  and  postage it 

Letter  to  sheriff  for  certificate  as  to  fi.  fas 2  6 

Postage  and  on  return ''(aspazd.) 

Kemitted  sheriff  and  postage « 

Attending  to  consider  decree 5  q 

Preparing  notice  "  A"  (per folio) ...[..     1  0 

The  like  appointment  "  B"  (where  necessary)  (per  folio) .  .*.'.     1  0 

Attending  for  warrant ^  o 

copies  of  decree  (e) 

Attending  to  make  office  copies  (each) 1  3 

copies  of  notice  "A"  (joer/oZzo)  *",  q  q 

"        "  appointment  "B"  (j9gr/o?eo) .'.  q  6 

"        "  yf arrant  (per  folio) .*"  q  q 

"    services  ofdecree,  with  notice  "A"  endorsed(eac7i)!.".'l'     l     3 

"        "  appointment  "  B"  (ea(?A)  ^     3 

"        "  warrant  «      ■«     « 

"    affidavits   of    service,    and     attendances    to  "swear 

(««^^) 2    0 

"    oaths  (eacA)  "in 


•t  i 


Iklg  oCe  cties"''^'"^  *''  '''  ^''  '''''  P-^  ''  *^«  -«-trar  for  examining  and 


making  office  copies. 
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[costs,— PIAIHTIFF'8. — CAUSB   PEO  OOMFXSSO.] 

(Or  if  served  hy  sheriffs  fees  as  properly  paid,  and  if  sent  to 

sheriff  hy  post,  then) 

Letter  to  sheriff 2  6 

Postage  on  and  on  return {as  paid.) 

Paid  fees  and  postage  remitting  « 

Drawing  affidavit  of  plaintiff's  ckim  (j9er/fl?eo) 1  o 

Engrossing  (jt^er/c^w) , , 0  6 

Attending  to  swear- , 1  3 

Oath  Id.  per  folio  and \  q 

Marking  exhibit  (eac/^) \  q 

Drawing  account  and  fair  copy..., , 5  q 

Bill  of  costs  and  copy 5  q. 

Attending  to  file  papers  in  master's  ofBce i  3 

"         to  hear  and  determine  (^ery^o?^r)  (/fc) 5  (j 

Attending  on  each  claim  (^) 5  0 

**        to  settle  report , 5  q 

**        for  report , , 1  3 

Paid  master's  fees  throughout ...,  {as paid.) 

{If  the  decree  he  for  foreclosure  and  no  claim  he  proved 
other  than  the  plaintiffs,  add) 

Attending  to  file  report  and  paid ^     j    j 

"        to  bespeak  and  for  office  copy 2    d 

Office  copy,  {per  folio,  Qd.) {aspaid.) 

{If  a  claim  he  proved,  then  subsequent  costs  are  as  follows :) 

Attending  to  file  report  and  paid , \    7 

"        to  bespeak  and  for  copy 2    6 

CopyC^erM'o,  6(;.)-..' {aspaid.) 

Drawing  notice  of  hearing  on  further  directions 3    0 

Each  copy  and  service 2    9 

Instructions  for  brief  thereon 5    q 


(Jc)  The  master  will  allow  the  plaintiff  five  shillings  per  hour  attending  on  the 
hearing  and  determining  of  his  own,  and  all  other  claims,  or  he  will  allow  a  sepa- 

iz Q„  . —  — II  I, s  ,„,  wvii  f.s  ai3  Orm.     iiio  piainun  iiss 

the  election  in  which  way  he  will  charge. 
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[COSTS.— PLA^NXI^y'S.— CAUSE  PEO  CONFEaSO.] 

Drawing  same  decree  and  report  (j9er/oZ2o) o    6 

Copy  notice  of  hearing  to  annex j     g 

Paid  counsel  fee  (?) '  ^f-     a 

Attending  with  and  for '['   o  q 

Attending  registrar  with  papers *....*."!"  1  3 

Attending  to  bespeak  and  for  minutes *'.*.*'*.'  2  6 

Paid  for  same  (per  folio) , [[    [ ^  (^ 

Notice  to  settle,  copy  and  service  (w) [\[[  3  0 

Extra  copies  and  services  (each) 1  9 

Attending  to  settle .'.'.*.".'*"  5  ft 

Notice  to  pass,  copy  and  service , 3  q 

Extra  copies  and  services  (eac^) 2  9 

-Attending  to  pass , "^  c  ,a 

Attending  for  decree  entered  (w) [][[]]     i     3 

Paid  for '"/**       ., . 

T,  [as  paid.) 

I'^^i • ..5  0 

Copy  for  master  {per  folio) 0  6 

Attending  to  ^h -I  o 

Attending  to  consider 5  q 

Attending  for  warrant .• 2  3 

Copy  and  service  {each) j  9 

Drawingsubsequentaffidavit  of  claim  (23er/o/2o) i  Q 

Engrossing  {per  folio) ''^  q  q 

Attending  to  swear... , 1  o 

Oa,th  {Id  per  foliOf  and  Is.) 

Drawing  subsequent  account  and  copy 5  q 

Bill  of  costs  and  copy ^  c  a 

Attending  to  file  papers \^^^  ij^  3 

Attending  to  hear  and  determine  {per  hour) 5  q 

Attending  to*  settle  report g  q 

Attending  for  report \  2  3 

(l)  No  more  than  £1  Sa.  is  allowed  on  further  directions  in  &  pro  eonfesso  suit 
except  under  special  circumstances.  ^     ^onjesso  suit, 

(wi)  To  be  served  on  dl  parties  who  were  served  with  n/it,;«A  nf  r.o-«- ^  .>..-.,  — 

directions.  '  '"s  "^  i<-i-i«ur 

ayftd  for  by  defendant  add :  Attending  to  searoli( 


and  paid,  2s.  3d. 
66 


deposit  paid  in, 
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[costs. — plaintiff's. — DEFENDED   SUIT.] 

Paid  master's  fees  throughout (a8  paid.) 

Attending  to  file  report  and  paid..... 1    7 

Attending  to  bespeak  and  for  copy 2    6 

Paid  for  {per  folio  6d.) {as  paid.) 

Bill  of  costs  in  suit  where  answer  filed. 

{Costs  of  hill,  ^c,  same  as  in  previous  form  down  to  the  item 
'■^Attending  to  search  answer  and  paid.") 

Having  received  notice  of  answer  being  filed,  attending  to 

search  answer  and  paid  {n) 2    3 

Demand  of  office  copy  answer,  copy  and  service 2    9 

Having  received  office  copy  answer,  perusing  same 5    0 

Praecipe  for  order  to  produce  and  attending  to  file 1    3 

Paid 3    0 

Attending  for  order ,  l    3. 

!Fee  on 5    q 

Copy  and  service  {each) 2    3 

Attending  to  search  affidavit  on  production  filed  and  paid...  2    3 

Notice  to  inspect  copy  and  service 2    9 

Attending  to  inspect  papers  produced  {per  hour) 5    0 

{If  hill  amended,  say,) 

Praecipe  for  order  to  amend  and  attending  to  file... 1    3 

Paid  for  order {as  paid.) 

Attending  for \    3 

Fee  on , 5    q 

Copy  and  service  ((?ac/i) 2    3 

Draft  amendments  {per  folio) 1    0 

Attending  counsel  to  settle  and  for 2    6 

Paid  him 10    0 

Attending  to  amend  owginal  bill  on  files  (0) 1    3 

Paid  {per  folio,  Is.) {as  paid.) 

Attending  for  office  copy  bill,  to  amend 1    3 

Amending  same  {per  folio) 0    6 


(n)  This  charge  should  not  bo  allowed  where  an  office  copy  13  taken. 

(0)  If  amendment  exceeds  two  folios  in  length  in  any  one  place  a  new  engross- 
ment of  the  bill  must  be  tiled,  for  which  charge  as  if  ua  original  bill  were  filed. 


'iEi^'30^£i^'SSiS^:iSf^9Sm^9i 


1    3 


on 


0 
1 


1     7 
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[costs,-         nupf's.— defended  suit.] 

Attending  to  serve 

{If  served  with  order  to  produce,  say,) 
Having  been  served  with  order  to  produce,  draft  affidavit  „„ 

production  and  schedules  {per  folio) ""     ^     a 

Engrossing  {per  folio) \ 

Attending  to  swear 

Paid  oath  {\d.  per  folio  and  Is.) .'.'.*.*.*.'.*.' 

Attending  to  file  and  paid *.*.'.'.*.*.*.'.'.'.*.'. 

Paid  carriage  depositing  papers  produced '.*.*.'.'.'..!...L  laid\ 

Replication '^     ^      ' 

Engrossing  same 

Attending  to  file 

Paid l.ZZZ....... 

Notice  of  filing  copy  and  service 

Attending  counsel  with  and  for  brief  to  advise  on  evidence  M* 
Paid  him , ^^'' 

PraBcipe  for  subpoena  and  attending \\'..[. 

Paid  for  subpoena 

Copy  subpoena  {Qd per  folio) **.V.'*.**.*.*.'.*.!. *.*"'** 

Attending  to  serve 


1 
0 
1 
1 
2 
2 
25 
1 
5 
1 
1 


Affidavit  of  service  and  attending  to  swear o 

Oath ., •• "^ 

Paid  witness 


0 

6 

3 

0 

9 

6 

0 

3 

0 

0 

3 

0 

0 


Instructions  for  brief  on  examination  of' witnesses  anThear-*  ^""'^'^ 

l°g «      n 


0 
6 
0 
6 


Drawing  brief,  bill,  answer,  and  replication  {per  folio).'.'.'.'.''  Q 

Ohsevvsitions  {per  folio) *"  ^ 

Attending  counsel  with  and  for  {p) '.".'.!'.*.!*.*.!*  2 

Paid  his  fee..... 

Attending  court  on  examination  of  witnesses  and  hearing, 

{where  solicitor  is  not  also  counsel) c 

{Jf  judgment  reserved,)  attending  registrar  with  pa- 
pers and  exhibits -t     o 

Drawing  schedule  of  exhibits  (per  folio)  {pp)...,, _,,[[[  i     n 


0 


or  p^altners*""'''''""'  *""  """"'"^ ''  ^""""'^  ''^'''  ^'  """^  *^«  soHcitor  are  the  same, 


,L         "     ' 
V      !     I' 


^    ,  FORMS  OV  PROOEEDOraS. 

[0O8T8. — PlAlNTirr'S. — SALE,] 

Two  copies  of  same,  (per  folio)  {pp) 0  6 

Attending  to  hear  judgment 5  0 

Attending  registrar  for  exhibits 1  3 

Attending  registrar  to  draw  decree 1  3 

Attending  to  bespeak  and  for  numbers 2  6 

Minutes  oi  decree  {per  folio) 1  0 

Notice  of  settling,  copy  and  service 3  0 

Every  extra  copy  and  service ^ 1  9 

Attending  to  settle 5  0 

Notice  to  pass  decree,  copy  and  service..... 8  0 

Every  extra  copy  and  service 1  9 

Attending  to  pass  decree 5  0 

Attending  for  decree,  entered 1  3 

Paid , {as  paid.) 

Fee 5  0 

{The  costs  of  taking  the  decree  into  the  master's  office^ 
and  of  the  proceedings  therein^  and  of  the  hearing  on  further 
directions  will  he  similar  in  principle  to  those  charged  on  pp. 
439j  440,  441,  supra.) 

Costs  of  sale  hy  the  court  and  conveyance  thereon* 

Attending  moving  final  order  of  sale 5  0 

Attending  registrar  to  draw 1  3 

Attending  for  order  entered , i  3 

Paid  for '. (as  paid.) 

Fee  on .,..* , ,,  5  q 

CoT^y  ^vdev  to  kee^  {if  made)  {per  folio) 0  6 

Attending  to  file  original  order  (or  decree)  with  master 1  3 

"         for  warrant   1  3 

Copy  and  service  {each) 1  9 

Drawing  advertisement  for  sale,  and  copies 5  0 

Drawing  affidavit  as  to  property  ( per  folio) 1  0 

Engrossing  {per  folio) q  g 

Attending  to  get  same  sworn j  3 

I'aidoath V.V/,'(«i5,/,m) 

Marking  exhibit  (eacA) ]^^  1  0 

(pp)  Page  443.    See  Order  III,  of  80th  AprU,  1859,  p.  260,  supra. 


FORMS  OP  PROOEEDINQS. 

[costs.— PIAtnTIFF's.— SALE.] 


445 


{If  affidavits  prepared  to  apply  for  a  reserved  bidding,  or  as  to 
fitness  of  proposed  auctioneer,  or  more  than  one  affidavit  he 
necessary  to  verify  advertisement,  charge  for  each  as  above.) 

Attending  to  file  affidavits ^ -^    3 

Attending  to  settle  advertisement  ( eacA/iowr) *     5 

Copy  advertisement  for  newspaper  {q)  {per  folio) \     0 

Attending  with -. 

Paid  insertion •   •  •  •  • 

...      ,.      ,  {as  paid.) 

Attending  to  pay ^^     o 

Drawing  contract  of  sale  for  purchaser  to  sign  [per  folio)'". 
Copy  particulars,  conditions  and  contract  for  printer  {per 
folio) 

Attending  him  with \ ^     « 

Attending  examining  proof *'"     -1     q 

Paid  charges  for  printing ''>'''ZZ'Z''Z'{^s  paid^ 

Attending  to  pay , ^^     ^ 

Attending  distributing  posters  to  solicitors  in  cause  {e'aeh\,     1     8 


1    0 


0    6 


Paid  distributing. 


{as  paid.) 


Attending  to  pay ^^  ^  Vj  „ 

Fee  on  conducting  sale  (r) 05  n 

{If  auctioneer  employed.) 

Paid  auctioneer /«««^'i\ 

..^     ,.       ,  {aspaid.) 

Attending  to  pay -t  A 

Draft  affidavit  of  auctioneer  (^er/o?2o) 1  0 

Copy  {per  folio) [  q  q 

Attending  to  ^et  sworn 2  3 

Oath  {Id.  per  folio  and) *  j  q 

Marking  exhibits  {each) [[[  i  q 

Draft  affidavit  of  publication  of  advertisement,  and  distri! 

bution  of  posters  (^er  fo/w)  i  q 

Co^j{  per  folio) '.'...7.!!!!!!  0  6 

Attending  to  get  sw  J I -, 1  3 


Ai^fv\T'^7  ."^"^"S  allowed  for  each  newspaper  in  which  the  advertispmonf  u 
directed  to  be  inserted,  and  foi  the  printing  of  postsrs.  auvertisemcnt  13 

nllli?*  ^®  ^"^n-  °<'°"Pies  more  than  three  hours,  the  solicitor  Tvill  in  addition  be 
Jdlowed  five  shillings,  for  every  hour  beyond  that  time.  aaaition  be 


'4 


'i  M 
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l^ORMS  OF  PROCEEDINGS. 

[COSTa.— plaintiff's. — SALE.] 


Oath  (id.  per  folio  and) 1  0 

{Where  more  than  ojie  affidavit  necessari/,  charge  accordingly  for 

each  affidavit.) 

Attending  to  get  deposit  receipt  from  registrar 1  3 

Paid  hin 1  3 

Attending  to  pay  into  bank 1  3 

Attending  to  file  receipt  with  register  and  paid 1  7 

Attending  to  file  sale  papers  and  aflSdavits  with  master 1  3 

Attending  to  consider 5  0 

Attending  for  warrant 1  3 

Copy  {each)  , 0  6 

Service  (cac/i) , 1  3 

Attending  to  hear  and  determine  {each  hour) 5  0 

Attending  to  settle  report  of  sale  (  each  hour) 5  0 

Attending  for  report 1  3 

Paid  master's  fees  throughout {aspaid.) 

Attending  to  file  report  and  paid 1  7 

Attending  to  hespeak  and  for  office  copy 2  6 

Paid  for  same  {per  folio) 0  6 

Attending  to  search  purchase  money  paid  in  and  paid 2  3 

Baving  received  demand  of  abstract^  drawing  same  {per folio)  1  0 

Engrossing  {p>er  folio) 0  6 

Attending  to  deliver 1  3 

Attending  giving  inspection  of  deeds  {each  hour) 5  0 

Having  received  requisitions  on  title,  perusing  same 5  0 

Drawing  replies  ( per  folio) 1  0 

Engrossing  {per  folio) 0  6 

Attending  to  deliver 1  3 

{Charge  for  affidavit  or  other  evidence  supplied  in  verification  of 

abstract.) 

Having  received  conveyance,  counsel  fee  perusing  and  set- 
tling same  (Is.  per  folio  is  usually  allowed^  hut  in 
discretion  of  master.) 

Attending  counsel  with  and  for 2  6 

Copy  conveyance  as  settled  to  keep  {per  folio) 0  6 

Attending  returning  conveyance 1  3 


_  trfg^gsaJaj^^^aaESSKaftTsagwi 


•<•••• 


5 
5 


FORMS  OF  PROCEEDINGS.  44"^ 

[COSTa.—PLAINTIFP's,— PURCHASEE'S.— SALE.] 

Having  received  engrossment  examining  with  draft  [accord- 
ing to  length,  generally  for  every  ten  folios  58.) 

(If  conveyance  settled  by  the  master.) 

Attending  warrant  to  settle  {each  hour) 5     q 

Attending  examining  engrossment  with  draft  (eac'h 

.^^wr) g     ^ 

Attending  settling  report  on  conveyance 5     0 

{Where  conveyance  is  settled  by  the  master,  no  counsel  fee 

ts  allowed  therefor  as  between  party  and  party.) 

Attending   execution 

Attending  to  deliver  and  settling '..'.'*..'.',' .' 

{If  mortgage  to  be  given  by  purchaser.) 
Drawing  mortgage  and  copy  {in  discretion  of  master) 

Attendmg  purchaser's  solicitor  therewith 

Draft  mortgage   having  been    returned    approved, 

engrossing  same 

Memorial  and  affidavit  of  executiJn  .'.".*.*.' 12 

Attending  purchaser's  solicitor  with,  for  execution*.'.'     1 

Attendmg  to  register,  and  for o 

Paid "^ 

_  {Add  costs  of  subsequent  account  and  'repor't  thereon.) 
Drawing  notice  of  motion  to  pay  money  out  of  court. . . .  ^ 
{Charges  on  motion  and  order  as  before.) 

Purchaser's  costs. 
Attending  to  get  deposit  receipt  from  registrar  and  paid  h 
Attending  to  pay  into  bank 


1     3 


6 
3 
6 
3 


im. 


2 
1 


6 
3 


2     9 


Attending  to  file  receipt  with  registrar  and  paid 17 

Remand  of  abstract,  copy  and  service *  *  *  *     9     « 

Perusing  {according  to  length) , 

Attending  examining  title  deeds  ( per  'hour)  ] .'  .*.*.'.*.'.* r 

i)rawing  requisifinns  f  <.-.«-^  ^^7v.\  

Copy  {per  folio) 

Attending  to  deliver 


mg  requisitions  ( per  folio) .,. .' /\  JT     q 


Pe 


perusing  replies  and  evidence  in  support  of  abstract .*     5 

Attending  to  search  proceedings  in  cause  {each  hour) 5 


o 
3 
0 
0 


■•   i 


4i$  f*ORMS  OF  FROOEEDINGS. 

[COSXS.— EECEIVBB.] 

Paid ., {as  paid.) 

Instructions  for  conveyance 5  0 

Drawing  same  {per  folio) 1  0 

Counsel  fee  to  settle • {as  supra) 

Attending  with  and  for 2  6 

Fair  copy  {per  folio) 0  6 

Attending  to  deliver 1  3 

Perusing  same  approved,  and  attendances  thereon 5  0 

Engrossing  (per  folio) 0  6 

Attending  with  draft  and  engrossment 1  3 

Attending  moving  order  to  pay  in  purchase  money 5  0 

{Charges  for  order  as  before.) 

Attending  registrar  for  deposit  receipt 1  3 

Paid 1  3 

Attending  paying  in  bank , 1  3 

Attending  to  file  receipt  with  registrar  and  paid 1  7 

Having  received  draft  mortgage,  perusing  same  and 

settling 10  0 

Attending  returning  approved 1  3 

Examining  engrossment  with  draft 5  0 

Attending  execution  of  same  and  memorial 5  0 

Attending  returning  same  and  settling r ......... .  5  0 

Attending  to  register  conveyance  and  for 2  6 

Paid 6  3 

Costs  of  appointment  of  receiver. 

Copy  order  for  receiver  for  master  {per  folio) 0  6 

Attending  to  file ■ 1  3 

Attending  to  consider 5  0 

Attending  for  warrant 1  3 

Copy  warrant  {per  folio) 0  6 

Attending  to  serve 1  3 

Drawing  bond  {or  recognizance)  {per  folio) 1  0 

Engrossing  same  {per  folio) 0  6 

Draft  joint  affidavit  of  justification  by  sureties  ( per  folio). ...  1  0 

Copy  {per  folio) ^ 0  6 

Attending  to  get  sworn 1  3 


{Id.  perfoliOf 


•)• 
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FORMS  OF  PROCEEDINQS. 

[costs.-— BEOEIVKE.  ] 

Draft  affidavit  of  fitness  of  proposed  receiver  {per  folio)..,. 
Copy  {per  folio) '^  ' 

Attending  to  get  sworn 

Oath  {Id.  per  folio  and  Is.) .*.'*.'* 

Attending  execution  of  bond,  (or  Vn  Ihe'acknowlVdgm^ni 
ot  recognizance.) 

Drawing  affidavit  of  execution  of  bond*(«Jr'/^'?/oV 

Copy  {per  folio) 

Attending  to  get  sworn 

Oath .V........ 

Attending  to  file  papers  in  the  master's  office.'.*.*.'.*.'.' i 

Attending  to  settle  (eac/t  7/oitr) '^[ . 

Attending  on  the  appointment  of  receiver  '{per  hour) 5 

Attending  for  certificate 

Paid  master's  fees... ,' * 

Attending  to  file  master's  appoinimentofrecei^e,:  and  paid'  ^fl 
Copy  order  for  receiver,  and  apppointment  for  service  on      ' 

mm  {per  folio) 

Service  , 

Attending  receiver  with   papers   and   instruction 
therewith  and  thereon 


1 

0 
1 


5 
1 
0 
1 


0 
6 
3 


0 
0 
6 
3 
0 
3 
0 
0 
3 


0 
1 


>3   to  him 


5    0 


1 

0 


A..     J.   ^^f''*'ff'^  ^^«^«  ^^  jpass%  receiver's  accounts. 
Attending  for  warrant  for  receiver  to  bring  in  accounts.. 

<^opj 

Service  (eac/i) 

Attending  searching  accounts  brought  in .*•.".'.'...'.'!.' i     o 

Considering  accounts  {each  hour) 5     0 

Attending  to  bespeak  and  for  copy  (z/ia/tt'w)."."!'!.".'*.'.'.'.".'!*     2     6 
X  ai(l..t,., ,,,,,,,,,,,,  ^^^ 

Attending  proceeding  on  accounts  {each  hour)'.'.'.  °. '.'...' Z...     ^^^  '^ 

Attending  to  settle  report  {each  hour) **.'*.'     5 

Attending  for  report [[[^ ■< 

Paid  master's  fees '.*.*.'.*.*.*.*.*. '/*        '/a 

Attending  to  file  and  paid .....'..^^^^^^^^^  7 

Office  cony .  "," 

*,,     ,.  "^     , • iaspatd.) 

Attending  to  bespeak  and  for 2     6 


5T 


{Similar  charge    ^n  each  passing  of  accounts.) 


450  FORMS  OP  PROCEEDINGS. 

[costs.— REOEIVBE.] 

Receiver's  costs  on  passing  his  accounts. 

It  being  necessary  to  sue,  {or  to  distrain,)  drawing  affi- 
davit in  support  of  application  for  order  {usual  charges  for 
affidavits,  attending  to  file,  jf /?.) . . .  > , 

Notice  of  motion  for  leave  {usual  charges  for  notice  of 

motion  and  services.) 

Attending  chambers,  order  granted 5    0 

Attending  registrar  to  draw 1     3 

{Usual  charges  for  order.) 
{Ang  further  similar  applications,  the  like  charges.) 
Having  been  served  with  warrant  to  bring  in,  drawing  ac- 
count {per  folio) 1  0 

Engrossing  {per  folio) 0  6 

Drawing  affidavit  of  verification  ( per  folio) 1  o 

Engrossing  {per  folio) 0  q 

Attending  to  swear j  3 

Oath  {Id.  per  folio  Is.) 

Marking  exhibits  (eacA) i  q 

Attending  to  file  account,  affidavit  and  vouchers,  &c 1  3 

'^''^^"" {as  paid.) 

Attending  proceeding  on  accounts  {each  hour) 5  0 

{If  further  affidavits  or  other  evidence  required  to  verify  the  ac- 
count, charge  for  accordingly.) 

Bill  of  costs , g    A 

Attending  to  settle  report  {each  hour) 5    0 

Attending  for  report 1     o 

Attending  to  file  and  paid , j    17 

Attending  to  bespeak  and  for  office  copy o    g 

V^\^  {per  folio  U.) ''.y//{aspaid.) 

{Add  receiver's  charges  for  travelling  expenses  necessarily  incurred 
in  collecting  debts  or  otherwise  administering  the  estate,  including 
payments  made  by  him  for  advice  and  assistance,  and  such  othery 
charges  properly  incurred  and  actually  paid  by  him.)  ^ 
Add  receiver's  ner  rftnfno-o- . 


FORMS  OP  PROOEEDINGfS.  45^ 

[008i8.— DrTlKDAJfx'8.— flUIT.] 

Paid  postages 

Paid  master's  fees  Ki«r*«L''*aw,j.'.' I.'.'.*.*.*;;;;;;;;;  ^^J/J'Jf^'l 

{Similar  charges  on  each  paanng  of  accountl') 

Drawing  notice  of  motion  to  discharge  receiver  and  vacate  his 

recognizance  {if  direction  not  given  hj  decree  or  order  on 

_  jurtUr  directions,  usual  charge  for  notice  of  motion.) 

Drawing  affidavit  of  payment  of  balances  {usual  charges  for 

affidavits.) 

Attending  chambers,  &c.,  {usual  charges  for  'orders] 

Defendant's  costs  of  suit. 

Instructions  for  answer , , ^  ^^ 

Drawing  same  {per  folio) ,....'.'.*...!*.'. i     n 

Paid  counsel  to  settle  '....*'.*.*!!! in 

Attending  him  with  and  for .*.'."".*.'.'.'*.'.'.".*.' 2     6 

Engrossing  ^nmav  {per  folio) .'.".*.!.'.'.'!!!!.*!.".7"  0     0 

Attending  to  swear, ^     „ 

Attending  to  read  over "  ^     ^ 

Paid  commissioner,  oath,  and  folding !.!!.'!.".'.*.'!!!!.*.*. 7"  2  3 

Attending  to  file ., * -  „ 

Paid  filing •.•'......'.!!..!..!!!!!.'....]  3  0 

Notice  of  filing  copy  and  service ,.."..'.*.'.*."!'"  2  9 

Office  copy  having  been  demanded,  maling'same  and  paid 

{per  folio) Q  g 

Attending  to  examine 1  o 

Attending  to  serve ^  o 

Praecipe  for  order  to  produce !....'.".'.'.'.*.'.'.'  1  3 

Attending  registrar  for  order .'.*.*.'.'.'!*!-.*.*  1  3 

Paid  for  order o  « 

Fee  on - 

Copy  and  service o     q 

Attending  searching  aflSdavit  filed 1     o 

p«id .■:.■■:::.■.;::::;:::::;:;:  \  I 

Attending  to  bespeak  and  for  office  copy 2     6 

Paid..  y        ... 

AT,.     ,     .  ; {as  paid.) 

iNoticc  to  inspecc  copy  ana  service , .,,     2     9 

Attending  inspection  {each  hour) ! ,V.. „*.'.    5    0 


ftHlMl 


5Jl 


in 

■ 

! 


462  FORMS  OP  PROCEEDINQS. 

[costs. — DErENOANT'8. — SUIT.] 

{If  no  affidavit  filed  costs  of  contcm^A  are  as  follows. ) 

Attending  bespeaking  certificate 1     3 

Paid  registrar  foi- 2     6 

Attending  for 1     3 

Attending  niovingorder  niii 5     0 

Attending  registrar  to  draw  1     3 

Paid  for  order..  ... (as  paid.) 

Attending  for  entered 1     3 

Fee  on 5     0 

Copy  (per  folio) 0     b 

Drawing  endorsement  and  copy 1     6 

Attending  slierift'  witli  and  for :?     6 

Paid  his  fees  for  service {as  paid.) 

AflSdavit  of  service ..., 2     0 

Attending  to  search  adidavit  filed 1     3 

Paid 1     0 

Attending  to  bespeak  certificate 1     3 

Paid 2     G 

Attending  for 1     3 

Attending  moving  order  absolute 5     0 

Attending  registrar  to  draw 13 

Paid  for {a^  paid.) 

Attending  for  entered , 1    3 

Feeon 5    0 

Praecipe  for  attachment 1     3 

Paid  for 7     (j 

Attending  for , 1    3 

Fee  on , , 5    q 

Endorsement ,  , .  .    2    6 

Attending  sheriff  with  and  for 2    6 

Paid  sheriff's  fees {as  paid.) 

Having  received  notice  of  motion  to  vacate  attach- 
ment, attending  searching  affidavits  filed. . ]     3 

^*aid  , I    Q 

0"  'iiand  of  office  copy,  copy  and  service 2    9 

Attending  motion  affidavits  insufficient,  and  further 

affidavits  to  be  filed,  motion  stands 5    0 


FORMS  OP  PROCEEDINGS.  45$ 

[costs.— DEFlNDANT'B.—fUIT.] 

Having  received   notice   of  further  affidavits  filed, 

attending  searching 2     3 

^"'^••;: ''ZZZZ   1   0 

Attending   motion,   attachment  discharged  on  pay- 

niont  of  costs 5     q 

Attending  to  settle  and  pass  order 5     0 

Bill  of  costs ^     Q 

Attending  to  file j  3 

Attending  for  certificate 1  3 

Paid  master's  fees ".'.!'.'.!!'.!".".'. !*.'.(««  ^a^c^.) 

^"ending  receiving  costs,  and  giving  receipt  to  sheriff.  1  3 
Plaintiff  having  served  order  to  produce,  drawing  affidavit 

(per  folio) I  Q 

Engrossing  (jtw /o^/o) *.'.'..".*.*.".**.'."!".'  0  6 

Attending  to  get  sworn * . .  [  1  3 

Oath ,*  * ' ,  /.      V 

.         -. ' («8  before.) 

Attending  to  file \       2     3 

Y'^ '''^^^y^'^'^'^'.y^[[\\[y.'^'.  o  4 

Attending  giving  inspection  {each  hour) 5     Q 

Attending  searching  replication 13 

p*^^^ ' ^'!i^*!*^*!.v^;!!"!i;;  i  o 

{If  not  fled  costs  of  motion  to  dismiss  as  follows. ) 

Drawing  notice  of  motion  to  dismiss  (per  folio) 1  0 

Coipj  {per  folio) ^ q  q 

Service -^  3 

Attending  bespeaking  and  for  certificate 2     6 

Paid. 2     6 

Drawing  affidavit  in  support,  {per folio,)  {if  necessary)     1     0 

Engrossing  {per  folio) 0     6 

Attending  to  swear 1     3 

P^^<^^^*^ WW  {as  before.) 

Attending  to  file  an(J  paid 1     7 

Marking  exhibits  {each). 1  q 

Attending  on  motion,  plaintifi" undertook  to  speed....  5  0 

Attending  registrar  to  draw  order 1  3 

Notice  to  settle  and  pass 3  q 


m 


■liiil 


454 


yf>i:l 


FOKMS  OF  PROCEEDINGS. 

[costs. — defendant's. — SUIT.] 


Attending  thereon.. 5    Q 

Paid  for  order {as paid.) 

Attending  for  entered 1 

Fee  on   ,  5 

Cop  J  {jjer  folio) 0 

Service  1 

Copy  for  master  {per  folio) 0 

Attending  to  file ,..  1 

Warrant,  copy,  and  service 3 

Bill  of  costs 5 

Attending  for  certificate 1 

Paid  master's  fees , {as  paid) 

Attending  searching  replication,  same  filed 1     3 

Paid 1    0 


{If  plaintiff  served  order  to  amend.) 
Attending  on  office  copy  being  amended 


1    3 


{If  on  motion.) 

Attending  thereon , 5  0 

Drawing  answer  to  amendments  {per  folio) 1  0 

Paid  counsel  to  settle 10  0 

{And  other  charges  as  for  answer  to  original  bill) 

Counsel  fee  to  advise  on  evidence 25  0 

Attending  with  and  for 2  6 

Instructions  for  brief 5  0 

Drawing  same,  of  pleadings  {per  folio) 0  6 

Praecipe  for  subpoena 1  8 

Paid  for 5  o 

Copy  {each) , . .  _ o  0 

Service  (eac/i) 1  3 

Paid  witnesses {as  paid.) 

Affidavit  of  service  and  payment  {per  folio) 1  0 

Engrossing  {per folio) , 0  6 

Attending  to  swear , 1  3 

Oath _...  0  0 
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[costs, — defendant's. — SUIT.] 

{If  served  by  sheriff.) 

Attending  with  and  on  return ; 2     6 

Paid  sheriff ','        ... 

'  • . .  {as  paid.) 

{Affidavit  and  copy  as  before.) 

A  witness  residing  in  Lower  Canada  drawing  affidavit  to 

support  application  for  order  for  subpoena  (;)er/o?«o)     1     0 
Copj^{per  folio) ^^"^^      '    ^     ^ 

Attending  to  swear ,  „ 

Oath *•.'*"'.'.".'*'.'.".'.".".'.'".'.""■(««  6./  \ 

Attending  to  move  order ,',\\\    ''.. 5  0 

Attending  registrar  to  draw.    ' ' '  ]  ' •,  q 

Paid  for  order ',' 

Attending  for  entered  ./.'.*!!! \as paid.) 

Fee  on .."''.'.'..'*".*.' 5  n 

Copy  {^er  folio) ...'.'.'."."..".".!*.*.'.  .'.".'.*     0  6 

Praecipe  for  subpoena 

Paidfor ^  ^ 

g        A 

Letter  to  agents  with  order  and  subpoena **     9     6 

Copy  subpoena  to  enclose **     ^ 

Affidavit ,  •;**'. 

T)  •  1  ,,      ,  ' {CIS  before.) 

Paid  agent  s  charges   '^^     ^ 

Letter  with 

Precipe  for  order  to  read  proceedings  in  anoVhTrca^^^^^  1     3 

Paid  for  order 

Attending  for  entered. .  ..*.'.'.*.* {as paid.) 

Fee  on '.*.*.*.*.'.* r 

Copy  {per  folio) .'.'.','' "^    I 

oervice 

Observations,  or  other  original  matter  on*brier(«,r/,?^^^  1  Q 

Copy  notices  to  annex  Qjer/o?/o) q  g 

Paid  counsel  fee  on  examination  of  witnesses' and  hearing'.*.' 

Attending  him  with  and  for 2  6 

Pracipe  for  order  to  prove  exhibits  by  uJdavit !!!.'.*.*.*.' .'.*.'.'.'"  1  q 

Attending  for,  entered ^  " 

Paid  for •;•     \^^ 

yds  paid.) 


*1il:  . 
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456  FORMS  OF  PROCEEDINGS. 

[costs. — defendant's. — SUIT.] 

Fee  on 5  0 

C'-;;y  {per  folio) 0  6 

Service 1  .3 

Drawing  affidavit  [per  folio) 1  0 

Engrossing  (perfolio) 0  6 

Attending  to  get  sworn 1  3 

{And  like  charges  as  fr  affidavit^  supra.) 

{If  cause  not  set  down  hi/  plaintiff.) 

Attending  to  search  cause  set  down  and  paid 2  3 

Praecipe  to  set  down  for  examination  of  witnesses  and 

hearing 1  3 

Paid (as  paid.) 

Drawing  notice  thereof  (per /oh'o) 1  0 

Copy  (per  folio). 0  6 

Service  (each) 1  3 

{Iftivo  cou7iselfees  and  briefs  allowed  by  order  ofjudge^  the  fees 
therefor  will  be  as  at  page  433,  suj^ra.) 

Attending  court  on  examination  of  witnesses  and  hearing, 

{if  solicitor  not  counsel^)  judgment  reserved 5  0 

Attending  registrar  with  papers  and  exhibits 1*^  3 

Drawing  schedule  thereof  (|)er/o?/o) 1  0 

Two  copies  {per  folio) 0  6 

Attending  to  hear  judgment,  bill  dismissed  with  costs 5  0 

Attending  registrar  for  exhibits 1  3 

Attending  registrar  to  draw  decree 1  3 

{Same  charges  as  at  page  444,  supra.) 

Copy  decree  for  master  ( 'per  folio) 0  6 

Attending  to  file 1  3 

Attending  for  warrant  to  tax 1  3 

Copy  {each) 0  6 

Service  (eacA) 1  3 

Bill  of  costs 5  0 

Attending  to  file 1  3 

Attending  for  certificate , 1  3 


•  •••#•• 


5  0 

0  6 

1  3 
1  0 

0  6 

1  3 


9 

4^' 

3 

s  and 

1 

3 

.  (as 

paid.) 
1    0 

•  •    •  • 

0 

6 

•  4  •  • 

1 

3 

,dge,  thef 

ees 

iring, 

•  •    «  • 

5 

0 

•  •    •  • 

1' 

3 

•  •    •  • 

1 

0 

•   •  •  • 

0 

6 

•  •   •  « 

5 

0 

•  •   •  • 

1 

3 

•  •   •  • 

1 

3 

•  •    •  • 

0 

6 

•  •  •  • 

1 

3 

•    •    •  ■ 

1 

3 

•  •   •  • 

0 

6 

•   •    a   • 

1 

3 

•    •   t    • 

5 

0 

•  •   •   • 

1 

n 
0 

•   •   t   t 

1 
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POKMS  OP  PROCEEDINQS.  457 

[CO8T8.— RB-HBAEINO.] 

Paid  master. 

Paid  postages *.'.*.*.*.!!.'.'.* ^^^  ^^^^"^ 

{as  paid.) 

{Conditional  costs.) 

Attending  to  file  certificate 

Praecipe  for /./a.  and  bespeaking.'.".!.'.' ]     ? 

P^'^for, ^ ^  ••     1     3 

Fee  on [as paid.) 

Attending  for ] '""  ^  ^ 

Endorsing  and  copy .*!!!.'.!*. ^  ^ 

Attending  sheriff  with V.*. *.'.*.  *. '. ^  ^ 

Attending  return  .              ^  ^ 

1  3 

{■If  decree  for  plaintiff.) 
Attending  to  settle  minutes 

PaTftr  ^  *'  ^''^'"^  ^"^  ^°'  ''^^  '^'  *'^"^^^-  •  •  •  '•  •  •  •  •  •  .*     2     6 

Drawing  notice  of  modonVo'vary  («',r/^^^;,^^^ (^^  paid.) 

Co^j  {per  folio) 

Service  (eacA) ^  ^ 

Paid  counsel ^  ^ 

Attending  him  with  and  for 

Hand  brief  for  him  («) !.*.'.'.'.'.*.*.' ^  ^ 

Attending  court  minutes  varied  and  sett'led .'.'.'.' r  r 

Attending  to  pass  decree "^  "^ 

Costs  of  re-hearing. 

Pa^""^'"^  *°  ^^^P^ak  and  for  office  copy  decree. ...     2    6 

Drawing  petition  {per  folio) . .'  .*  .[,\\\ '  *'.'.'.]'"  ^^^^^^'^') 

Paid  counsel  to  settle .*.*,* -^ 

Attending  with  and  for *.*.  '.].*.** ^    f 

-^    6 

(»)  Not  allowed  on  strict  taxation. 
58 
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158  FORMS  OF  PROCEEDINGS. 

[costs  . — BB-HIABING .  ] 

Engrossing  {^er  folio) 0  6 

Drawing  fiat ' 1  0 

*    Engrossing 0  6 

Attending  chambers  to  present  petition  and  for  fiat.  5  0 

Attending  for  deposit  receipt 1  3 

Attending  to  pay  deposit  into  bank 1  3 

Paid  registrar 1  3 

Attending  to  file  receipt  and  paid 1,7 

Drawing  undertaking 1  0 

Endorsing  on  petition 0  6 

Attending  second  counsel  with  papers  and  for 2  6 

Paid  him  fee  for  certificate 

Attending  for  certificate  by  other  counsel 1  3 

Attending  signiLg  undertaking  by  solicitor,  and  wit- 
nessing    1  3 

Attending  registrar  to  draw  order 1  3 

Paid  for («8  faid) 

Attending  for,  entered 1  3 

Fee  on 5  0 

Copy  order,  petition,  undertaking  and  certificate  for 

service  {per  folio) 0  6 

Service 1  3 

Attending  to  file  petition  and  paid 1  7 

Praecipe  to  set  down 1  3 

Paid 10  0 

Drawing  notice  (^er/oZw) 1  0 

Co^y  {per folio) ,....  0  6 

Service  {each) 1  3 

Instructions  for  brief 5  0 

Drawing  same  decree  and  petition  {per  folio) 0  6 

{CojjT/  notice  to  annex,  and  paid  counsel  and  other 

fees  on  re-hearing  as  before  charged  on  hearing.) 

Attending  court,  cause  re-heard,  judgment  reserved.  5  0 

Attending  to  hear  judgment •  •  •  •  &  - 

{If  decree  reversed  or  varied,  charges  for  drawing 


FORMS  OP  PROCEEDINGS.  469 

[costs. — MASTEE's  office — APPKAL  FROM  BEPOET.] 

up  order  same  as  for  drawing  up  decree  supra^  if 
decree  stands,  plaintiff  to  draw  up  order  and  tax 
his  costs  according  to  the  practice.) 

Having  received  warrant  to  consider  decree  attending  mas-  ' 

ter  on  return  thereof  (eacA  Aowr) 5  0 

Drawing  accounts  according  to  direction  of  master  {per folio)  1  0 

Fair  copy  {per  folio) 0  6 

{Charge  for  each  account  and  for  each  affidavit  of  verification  as 
before  charged.) 

Attending  to  file , .,     i     3 

Attending  proceeding  thereon  {each  hour) 5    0 

The  proceedings  in  the  master's  office  should  be  charged  for 
as  performed ;  they  consist  for  the  most  part  of  at- 
tendances,/or  which  for  each  hour  allowed  by  master, 

charge 5     q 

Of  aflSdavits,  as  before  charged  therefor 

Of  surcharges,  drawing  and  copy,  as  before 

Of  attendances  to  file,  or  for  warrant,  or  otherwise  than  a 

special  attendance 1     3 

Of  witnesses  and  for  office  copy  depositions,  the  same  as  be- 
fore the  court,  or  a  special  examiner,  see  supra  443,  434. 

Attending  to  settle  report  {each  hour) 5    Q 

Attending  to  bespeak  and  for  duplicate 2     6 

I*ai<i  for {as  paid.) 

Paid  postages {as  paid.) 

Paid  master (aa  paid.) 

{It  being  necessary  to  appeal  against  report.) 

Costs  on  appeal  therefrom. 

Attending  to  file  duplicate  and  paid 1  7 

Drawing  notice  of  appeal  {per  folio)  .....* 1  0 

Coipj  {per  folio) 0  6 

Service  {each) 1  3 

Prnecipe  to  set  down 1  3 

Instructions  for  brief  on  appeal 6  0 


!l  -ft 


460 


FORMS  OF  PROCEEDINGS. 

[costs. — MASTEE'S  OFriOB,] 


'(?.,  as 


6 
3 
3 
6 
3 
0 
0 
3 
7 
6 


Drawing  same,  decree  and  report  (per  folio) 0 

Copy  notice  to  annex  (per  folio) 0 

Paid  counsel , , 

Attending  with  and  for ; 2 

(And  other  charges  attending  court,  drawing  order,  ^' 
before  charged  for  similar  services.) 

Report  having  been  referred  back,  copy  order  for  master 

(per  folio) 0 

Attending  to  file j 

Attending  for  warrant j 

Copy  (each) q 

Services  (each) j 

Attending  to  hear  and  determine  (each  hour) 5 

Attending  to  settle  report  (each  hour) 5 

Attending  for  report  signed \ 

Attending  to  file  and  paid \ 

Attending  to  bespeak  and  for  copy -. 2 

^f^!^-; (as  paid.) 

Plaintiff  having  served  notice  of  hearing  on  further  directions. 

Instructions  for  brief  thereon 5  q 

Drawing  same  (per  folio)  0  6 

Copy  notice  to  slwhqx  (per  folio) 0  6 

Observations  (if  any)  (per  folio) 1  0 

Paid  counsel  fee 

Attending  with  and  for 2  6 

(And  other  the  like  charges  as  after  the  hearing  and  for 
proceedings  in  the  master's  office,  for  which  see  supra.) 

Defendant's  costs  on  resisting  motion  for  injunction  considered  as 
an  interlocutory  application. 

Having  received  notice  of  motion  for  injunction  attending 

searching  affidavits... -{     3 

I'aid _     I    0 

Demand  of  office  copies,  copy  and  service. c 2    9 


/ 


FORMS  OF  PROCEEDINGS.  4^^^ 

[costs.— defendant's.— INJUNCTION.] 

Attending   special   examiner  for  appointment  to  cross-ex- 

»n;ine  deponents  to  plaintiff's  affidavits 1     q 

i'aid  special  examiner 

Copy  and  service  on  plaintiff '^solicitor' !!.'!"  1     q 

Praecipe  for  subpoena 

Paid  for *" 1     3 

Copy  subpoena  and  appointm*enr(lacA)'.' .'.*."**.* f     n 

bervice  on  each  deponent...  *"", 

Attending  special  examiner  '{^^houZ ""^'''    t''o 

Attending  bespeaking  and  for  office  copy  dep^riii^ns:;;;;;;;;     2     6 
Paid  fees  to  special  examiner....  (  -^ 

Drawing  affidavit  of  A.  B.  in  answ^rc;;;^;^;);;;:::;;;;..^^^'^} 

rC^ar<7e  for  each  affidavit  as  before.) 
Attending  to  file  

Paid  filings  (each) *'.*.".*.'.'.*.'!..'..'..*.*.'.'.'.*.'! I     ^ 

Instructions  for  brief. ** *  ^ 

Drawing  same,  pleadings  (per folio)' {t)ZZZ ft     6 

Copy  notice  of  motion  to  annex  («er/c^;/(,)...    .     a     « 

Paid  counsel  fee  (t) ,  , "*' ^ 

Attending  him  with  and  for 

Attending  court  (if  solicitor  n<^'di^'co^seri'Z>^n"^ 

stand  for  a  week  at  plaintiff's  request,  defendant 

undertaking.. 

Demand  having  been  served'f^^officrcopyaffirv*^^^^^  ^     ^ 

by  defendant,  making  same  (per  folio) n     fi 

Attending  to  exp  mine  (eac?;*) ,         ^ 

Attending  to  deliver  * 

Having  received  notice  ;f';i;;:;xaminatioro7'd"^^^  ^     ^ 

to  affidavits   filed   by  defendant,  attending  special   " 
examiner  (eacA  Aowr) ^     ,, 

Attending  to  bespeak  and  for  officrcVpydeposid^^^^^  2     6 

oriL^S-:dTT-''-^'^'-^'^"'>t'KP^''''"«^  '^^^'^'^'■■*«  "^"d  exhibits  allov^ed  -- 
pleadings  only  is  taxaSL  hirn^Le  ,V-  ^^^^^         ''''''''''  *  ''"^^  0^  tl^e 


462  FORMS  OF  FAOCEEDINaS. 

[costs. — DBPENDANT'S. — INJUNCTION.] 

Paid  for (a«  paid.) 

Attending  court  on  motion,  injunction  refused,  counsel  fee 

thereon {aa  paid.) 

Attending  with  and  for 2    6 

Attending  registrar  to  draw  order 1     3 

Notice  to  settle  and  pass., 3    0 

Attending  thereon 5    0 

Paid  for  order (aapaid.) 

Attending  for  entered. 1     3 

Fee  on  5    0 

Copy  {per folio) 0    6 

Service 1    3 

Copy  for  master  {per  folio) 0    6 

Attending  tofile 1    3 

Attending  for  warrant 1    3 

Copy  and  service..... 1    9 

Bill  of  costs 5    0 

Attending  to  file '. , 1    3 

Attending  for  certificate 1    3 

Paid  master's  fees...* {as paid.) 

Defendant's  costs  on  motion  to  dissolve  injunctiony  obtained  by 

plaintiff. 

Having  received  copy  injunction  served  on  defendant  attend- 
ing searching  affidavits  and  proceedings,  and  paid. ...     2    3 
{Proceed  as  in  preceding  form  to  the  charge  fo'  ...  t 

Drawing  affidavit  of  A.  B.  in  support  of  motion  ( 'per  folic  ^  0 

{Charge  for  each  affidavit  as  before.) 

Attending  to  file  1    3 

Paid {as  paid.) 

Drawing  notice  of  motion  to  dissolve  injunction  {per  folio).     1    0 

Qo^j  {per  folio)  0    6 

Service 1    3 

Affidavit  and  attending  to  swear  and  oath 3    0 

{The  remaining  charges^  according  to  the  circumstances,  can 
be  obtained  from  the  preceding  form.) 


FORMS  OP  PROCEEDINGS.  ^'6'8 

[costs.— COURT  OF  APPHAl.] 

Appellant's  costs  of  appeal  on  appeal  from  Chancet-y. 

Instructions  for  petition  of  appeal 10     0 

Praecipe  to  enrol  decree -^     o 

Paid  enrolment /^„  ^^:j\ 

.         ,,        ,  [as  paid.) 

Attending  thereon -i     q 

Drawing  petition,  3  f o 3     q 

Paid  counsel  to  settle jq     q 

Attending  him  with  and  for 2     6 

Engrossing  petition j     ^ 

Attending  counsel  with  and  for  certificate 2     6 

Paid  him  fee  for  certificate 

Attending  second  counsel  with  papers  and  for  certificate....  2     6 

Paid  him 

Drawingbond,  6  f 0 g     a 

Engrossing o     a 

Attending  execution c     q 

Drawing  affidavit  of  execution  {per  folio) ,. '.'.'  1     q 

Engrossing  {per  folio) *..*..'.*.*]  Q     6 

Attending  to  swear 1     o 

Oath ^     « 

Drawing  affidavit  of  justification   {similar  charges  as  for 
affidavit  of  execution.) 

Attending  to  file  bond  and  papers X     3 

Paid /*  .,v 

^.^    .  {aspaid.) 

JNotice  of  filing,  copy  and  service 2     9 

Drawing  notice   of   names,   descriptions  and  additions  of 

sureties  {per  folio) 3     q 

^ngrosaing  {per  folio), '.........  0     6 

Service  {each) ^     « 

Bond   being  sufficient,   praecipe  to   set  down    appeal   for 

argument i     ^ 

Paid /^„  . ,  N 

^      . {as  paid.) 

I>rawing  notice  of  setting  down  {per  folio) 1     0 

Engrossing  (jt?gr Mo) ',]*  q     q 

werviCi;  {each) , 1     o 

Drawing  reasons  of  anneal  ( 


'folio) , 


0 


m 


r    :  I  i 


^^^  FORMS  OF  PROCEEDINOS. 

[costs.— COURT   OF   APPKAL,] 

Paid  counsel  to  settle 

Attending  with  and  for ****     o 

Engrossing  reasons  ( per  folio) *..*.**.*.     0     6 

Attending  to  deliver *  *     -.     ^ 

Notice  to  respondents  to  serve  r  easons  against  appeal,  copy 

and  service o    q 

Drawing  appeal  book  ( per  folio) \\\[     j     q 

Fair  copy  {per  folic) .*.*.'.*!!'/.'.'.     0    6 

Attending  printer *     -.     „ 

Fee  on  examining  proof,  correcting,  revising,  and  making 

up  appeal  book  {depends  on  length  of  book.) 

Paid  printer /^„  ^   -j  n 

.,,     J.  [as  paid.) 

Attendmg  to  pay -,     L 

Attending  delivering  to  other  side  {each) j  3 

Attending  delivering  to  judges  {each) j  3 

Attending  delivering  to  registrar j  3 

Instructions  for  brief c  a 

Drawing  same 

Observations  {per folio) j  a 

Attending  {each)  counsel  with  and  for 2  6 

Paid  {as  per  fiat) 

Attending    court,    appeal    argued   judgment   reserved   {if 

solicitor  not  also  counsel) 5  a 

Attending  court  to  hear  judgment -5  q 

{Costs  of  drawing  up  order  same  as  drawing  up  decree.  See 

supra.) 
Bill  of  costs. r    Q 

^^«*^g^« .".".'.*/..*!.*.'.'y/.;;.*(j,^a,'^.) 

BespondenVs  costs  on  appeal. 

Having  been  served  with  petition  in  appeal 

Instructions  on  appeal 20    0 

Attending  searching  appeal  bond  and  affidavits,  and  perus- 
ing and  considering  same  and  paid 2    3 

Attending  receiving  appellant's  reasons  of  appeal,  perusing      ■ 

and  considering  same \     1    3 


•  •  • 

2 

6 

•   •  • 

0 

6 

•  *  • 

1 
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6 
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1 

3 

FORMS  OP  PROCEEDINOS.  4^5 
[costs — couar  ot  appkal.] 

Drawing  respondents  reasons  against  appeal  {per  folio), ...  3     0 

Attending  counsel  with  and  for  to  settle  and  sign  .. .  o     « 

Paid  him *       " 

Engrossing  reasons  against  appeal  ( per  folio)  ...**.'.' n     6 

Attending  to  deliver  to  appellant -,     « 

Instructions  for  brief  on  appeal !..*.!!.*!.*.*!.* 5     n 

Drawing  same  {per  folio) .'.*.'.*.*.'.*.'*.*.'.' 0     fi 

Observations 

Pairh-'"^  ^^'^^^^l  ^ith  and  for  to'argu'e  on  a'ppea'l ! .' '. '. '. \  .'."26 

Attending  searching  if  appeal  set  down ..'.*.**.*  .*.*.* 1     o 

Paid ••  ^.3 

Attending  court,  appeal  argued,  judgm'ent  reserved  .'.*.*.*.'  '"' ^I'^'l 

Attending  court  to  hear  judgment 5     n 

Attending  registrar  with  papers .'..'.'.*.'.*.*.*.*.'  1    3 

{Costa  drawing  up  order,  ^c,  as  before.) 
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PART  THE  THIRD. 


STATUTES 


BBLATIMa  TO 


THE  PRACTICE  AND  JURISDICTION 


or  THl 


COURT  OP  CHANCERY. 


Court  of  Chan- 
cery continued. 


AN  ACT  RESPECTING  THE  COURT  OF  CHANCERY. 

[CONSOLIDATBD   STATUTES   OF    UPPEE   CANADA,   22   VIC,   OHAFTKR  XII.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembljr  of  Canada,  enacts 
as  follows : 

1.  The  Court  of  Chancery  now  existing  in  Upper  Ca- 
nada is  hereby  continued,  and  shall  continue  to  be  called 
the  Court  of  Chancery  for  Upper  Canada.  7  Wm.  IV., 
ch.  2,  sec.  1.  (w) 

(u)  The  Court  of  Chancery  for  Upper  Canada,  as  at  present  constituted,  owes  its 
existence  to  an  act  of  the  parliament  of  Upper  Canada,  7  Will.  IV.,  ch.  II.,  dated 
the  4th  March,  1837. 

The  constitution  of  the  court  was  materially  altered  by  the  act  12  Vic,  ch.  LXIV.; 
under  this  act  the  number  of  judges  was  increased  to  three ;  and  the  offices  of 
registrar  and  master  were  separated.     They  had  formerly  been  filled  by  one  person. 

The  act  13  and  14  Vic,  ch.  L.  empowered  the  judges  of  the  court  to  appoint 
masters  and  deputy-registrars,  "in  such  localities  as  the  said  judges  may  consider 
necessary  and  expedient  for  the  purpose  of  promoting  as  far  as  possible  the  local 
administration  of  justice"  and  the  acts  16  Vic,  ch.  CLIX.,  and  20  Vic,  ch.  LVL, 
otherwise  rendered  the  same  more  effectual. 

ThflQA  finffl  OTA  nnxr  /•nnonlif^n.foil  no  f>\\    XII    of  thfi '^""•""'•''•"♦'"l  filfofiitoo  nf  TTnnKr 

Canada. 


tfttutfis  of  Upper 


CONSOLIDATED  STATUTES  OP    UPPER  CANADA.  467 

[22  VIC,  OH.  XII,,  «o.  2,  8,  4,  6,  6.] 

SEAL. 

determmo  and  declare  the  seal  to  be  used  in  the  court,  r/ih'^ir 
and  by  which  its  judgments  and  proceedings  shall  be  cer- 
tified and  authenticated.     7  Wm.  IV.,  ch.  2,  sec.  18. 

THE  JUDGES. 
8.  The  court  shall  be  presided  over  by  a  chief  iudce  AChancoiiorand 
to  be  called  the  Chancellor  of  Upper  Canada,  and  two '-'^^-''^^^^^^^ 
additional  judges,  to  be  called  Vice-chancellors.  12  Vic   ""     ""'** 
ch.  64,  sec.  1.  ' 

4.  Her  Majesty  may  from  time  to  time,  as  vacancies  Her  M^e«tyn,.y 
occur,  appoint,  by  letters  patent  under  the  great  seal  of-iKKV"" 
this  province,  one  person,  being  a  barrister-at-law  of  not '"'"""°"- 
less  than  ten  years'  standing  at  the  bar  of  Upper  Can-  « 
ada,  to  be  Chancellor,  and  two  persons,  being  barristers 

of  not  less  than  ten  years'  standing  at  the  said  bar,  to  be 
Vice-chancellors;  and  the  Chancellor  of  Upper  Canada 
shall  have  rank  and  precedence  next  after  the  Chief 
Justice  of  Upper  Canada  ;  'and  the  Vice-Chancellcrs  and 
the  Puisne  Judges  of  the  Superior  Courts  of  Common 
Law  shall  have  rank  and  precedence  as  between  them- 
selves according  to  seniority  of  appointment  to  their 
respective  oflSces.     12  Vic,  ch.  64,  sec.  2. 

5.  The  judges  shall  hold  their  offices  during  good  be- to  hca  o«ee 
haviour;  but  the  Governor  in  council  may  remove  anyffil'fr'^ 
of  them  upon  the  address  of  the  two  houses  of  the  par- 
liament of  the  province  ;  and  in  case  a  judge  so  removed 

thinks  himself  aggrieved  thereby,  he  may  within  six 
months  appeal  to  her  Majesty  in  her  Privy  Council,  and 
m  that  case  such  a  motion  shall  not  be  final  until  the 
appeal  has  been  determined  by  her  Majesty  in  her  Privy 
Council.    12  Vic,  ch.  64,  sec  3. 

SALARIES. 

6.  In  respect  to  the  salaries  of  the  judges,  there  shall, 


m 
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sjariesproTidedo^t  of  tj^g  consolidated  revenue  fund  of  the  province, 
(after  paying  or  reserving  sufficient  to  pay  all  such  sums 
as  were  before  the  thirtieth  of  May,  one  thousand  eighi 
hundred  and  forty-nine,  directed  by  any  act  of  the  par- 
liament of  this  province,  to  be  paid  out  of  the  same,  but 
with  preference  to  all  other  payments  thereafter  charged 
upon  the  same)  be  paid  to  the  Chancellor,  five  thousand 
dollars  per  annum  ;  and  to  each  of  the  other  judges,  four 
thousand  dollars  per  annum  ;  and  these  sums  shall  be 
paid  quarterly,  free  from  all  taxes  and  deductions,  on 
the  first  day  of  January,  the  first  day  of  April,  the  first 
day  "of  July,  and  the  first  day  of  October,  by  equal  por- 
tions, the  first  payment  to  be  made  on  the  first  of  those 
.    days  which  occurs  after  the  appointment  of  the  judge 
entitled  to  receive  the  same ;  and  in  case  any  of  the 
judges  be  removed  from  office  or  die  or  resign  office,  such 
judge  or  his  executor  or  administrator  shall  be  entitled 
to  receive  such  proporlionable  part  of  the  salary  as  ac- 
crued during  the  time  that  he  executed  the  office  subse- 
quent to  the  last  payment,  and  the  successor  to  the  office 
vacated  by  such  judge  shall  receive  such  portion  of  the 
salary  as  accrues  from  the  day  of  his  appointment.    12 
Vic,  ch.  64,  sec.  4. 


Retiring  annui- 
ties proTided  for. 


RETIRING  ANNUITIES. 

7.  In  case  any  judge  of  the  said  Court  of  Chancery 
has  continued  in  the  office  of  a  judge  of  one  or  more  of 
the  superior  courts  of  law  or  equity  in  Upper  Canada, 
for  fifteen  years,  or  becomes  afflicted  with  some  perma- 
nent infirmity  disabling  him  from  the  due  execution  of 
his  office,  and  in  case  such  judge  resigns  his  said  office  of 
judge,  her  Majesty  may,  by  letters  patent  under  the  great 
seal  of  this  province,  reciting  such  period  of  service  or 
permanent  infirmity,  grant  unto  such  judge  an  annuity 
equal  to  two  thirds  of  the  salary  annexed  to  the  office  of 
such  judge,  to  commence  immediately  after  the  period  of 
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his  resignation  and  to  continue  thenceforth  during  his 
natural  life;  and  such  annuity  shall  be  charged  upon 
and  be  paid  out  of  the  consolidated  revenue  fund  of  this 
province,  after  paying  or  reserving  sufficient  to  pay  all 
such  sums  of  money  as  by  any  acts  of  the  parliament  of 
this  province  in  force  on  the  thirtieth  day  of  May,  one 
thousand  eight  hundred  and  forty-nine,  have  been  directed 
to  be  paid  thereout,  but  with  preference  to  all  other  pay- 
ments thereafter  charged  upon  the  same  fund ;  and  such 
annuity  shall  be  paid  quarterly,  by  equal  portions  on  the 
first  days  of  January,  April,  July  and  October,  in  each 
year,  free  from  all  taxes  and  deductions  whatsoever ;  and 
the  first  quarterly  payment,  or  a  proportionate  part 
thereof  to  be  computed  from  the  time  of  his  resignation, 
shall  be  made  on  such  of  the  said  days  as  next  happens 
after  the  resignation ;  and  the  executors  or  administra- 
tors of  the  person  to  whom  the  annuity  has  been  granted 
shall  be  paid  such  proportionate  part  of  the  same  as  ac- 
crued from  the  commencement,  or  the  last  quarterly  pay- 
ment thereof,  as  the  case  may  be,  to  the  day  of  his  death. 
12  Vic,  ch.  64,  sec.  5. 

8.  Every  judge  shall,  previous  to  executing  the  duties 

of  his  office,  take  the  following  oath,  which  oath  shall  i^q^*^'^"^'^' 
administered  to  the  Chancellor  before  the  Governor  in 
council,  and  to  the  Vice-Chancellors  in  open  court  in  pre- 
sence of  the  Chancellor.    12  Vic,  ch.  64,  sec  6. 

"  Ij ^  do  solemnly  and  sincerely  promise 

"  and  swear,  that  I  will  duly  and  faithfully,  and  to  the 
"best  of  my  skill  and  knowledge,  execute  the  powers 
"  and  trusts  reposed  in  me,  as  Chancellor  {or  Vice-Chan- 
"cellor).     So  help  me  God." 

OFFICERS. 

9.  The  Governor  in  council  may,  from  time  to  timG^ 

under  the  great  seal  of  the  province,  appoint  during  offlccrs.registrar. 
pleasure,  one  registrar,  one  master  in  ordinary,  one  """**'' '•'*^""" 


Registrar  and 
master  may  ap- 
point clerics. 
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a^,^Mrgeant-at. accountant,  and  a  sergeant-at-arms,  to  the  court;  and 
these  officers  shall,  in  addition  to  the  duties  usually  per- 
formed by  the  like  officers  in  England,  be  liable  to  per- 
form any  other  duties  assigned  to  them  by  the  court.  7 
Wm.  IV.,  ch.  2,  sec.  9;  12  Vic,  ch.  64,  sec.  12. 

10.  The  registrar  and  master  in  ordinary  may  each 
appoint  one  clerk,  subject  to  the  approval  of  the  judges, 
and  may  with  the  like  approval  remove  such  clerk  at 
pleasure.  13  &  14  Vic,  ch.  50,  sec.  3 ;  12  Vic,  ch.  64, 
sec  12. 

Not  allowed  fees.     ^^'  The  master  in  ordinary,  registrar,  or  clerk  so  ap- 
pointed, shall  not  take  for  his  own  benefit,  directly  or 
indirectly,  any  fee  or   emolument,  save  the  salary  to 
which  he  may  be  entitled  by  law ;  but  the  like  sums  and 
fees  heretofore  payable  and  receivable  in  the  court  shall 
continue  to  be  payable  and  receivable  by  the  like  per- 
sons ;  and  all  the  fees  received  by  or  on  account  of  the 
master  and  registrar,  shall  form  part  of  the  consolidated 
revenue  fund  of  the  province,     12  Vic,  ch.  64,  sec  13. 
12.  The  master  in  ordinary  and  registrar  respectively 
shall,  on  the  four  quarterly  days  hereinbefore  mentioned, 
render  to  the  Minister  of  Finance  a  true  account  in  writ, 
ing  of  all  the  fees  rece'ved  by  or  on  account  of  his  office, 
in  such  form  and  with  such  particulars  as  the  Minister  of 
Finance  from  time  to  time  requires  ;  and  shall  sign  the 
account,  and  declare  the  truth  thereof  before  one  of  the 
And  pay  the  same  judges  of  the  ccurt ;  and  shall,  within  ten  days  after 

to  th©  Receiycr-  j      •  j  r  « 

General.  rendering  the  account,  pay  over  the  amount  of  the  fees 

to  the  Receiver-General ;  and  if  default  be  made  in  such 
payment,  the  amount  shall  be  deemed  a  specialty  debt  to 
her  Majesty.     12  Vic,  ch.  64,  sec.  14. 

13.  Th  3  judges  may,  from  time  to  time,  under  the  seal 
of  the  court,  appoint,  and  at  their  discretion  remove, 
local  masters  and  deputy-registrars  (both  of  which  offices 
may  be  held  by  one  person)  in  such  places  respectively 

appoint  and  re-  out  of  Tofonto  US  thc  judgcs  may  think  expedient  for 


How  fees  to  be 
disposed  of. 


1o  make  quar- 
terly returns  of 
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the  purpose  of  promoting  as  far  as  practicable  the  local  ""^^  •"•"'i  «"* 
administration  of  justice;  and  the  judges  may  likewise "k'*'""*^"*^ 
in  manner  aforesaid,  appoint  and  remove  commissionpra  ^'««"'°™'°^''- 

o  J'".'  .1  ,       ,.  ""^*°8ionei  for  taking 

lor  administermg  oaths  and  taking  affidavits  and  deposi- •®'"""'- 

tions  in  the  said  court  with  the  powers  formerly  possessed 

by  masters  extraordinary  and  examiners ;  and  also  an 

usher  to  attend  on  the  court,  and  the  respective  judges  And  .n  usher. 

thereof,   during  the  sittings  of  the   court  and  judges 

respectively  for  the  transaction  of  business,  and  to  execute 

such  process  of  the  court  as  may  be  directed  to  him.    13 

6  14  Vic,  ch.  50,  sec.  1     20  Vic,  ch.  56,  sees.  17,  19; 

7  Wm.  IV.,  ch.  2,  sec.  10. 

14.  There  shall  be  paid  out  of  the  consolidated  reve- S'Xwe'ffor. 
nue  fund  of  the  province,  (after  paying  or  reserving  suf- 
ficient to  pay  all  such  sums  as  were  directed  by  any  act 
of  the  parliament  of  this  province  before  the  thirtieth 
day  of  May,  one  thousand  eight  hundred  and  forty-nine, 
to  be  paid  thereout,  but  with  preference  to  all  payments 
thereafter  charged  upon  the  same)  the  yearly  sums  fol- 
lowing as  and  for  the  salaries  of  the  master  in  ordinary, 
the  registrar  and  the  clerk  of  the  registrar,  that  is  to  say : 
to  the  master,  two  thousand  dollars ;  to  the  registrar, 
one  thousand  six  hundred  dollars  ;  and  to  the  clerk,  five 
hundred  dollars;  which  sums  shall  be  paid  quarterly, 
free  from  all  taxes  and  deductions,  on  the  fc  -  quarterly 
days  hereinbefore  mentioned;  but  the  payment  to  be 
made  in  each  case  on  the  first  of  the  quarterly  days 
which  happens  after  the  right  thereto  accrues,  shall  be  a 
rateable  proportion  of  a  quarter's  salary,  according  to 
the  time  then  elapsed  since  the  accrual  of  the  right ;  and 
in  case  of  a  vacancy  in  the  office  of  such  master,  regis- 
trar or  clerk,  the  person  making  the  vacancy,  his  exera- 
tors  or  administrators,  shall  be  entitled  to  a  proportional 
part  of  his  salary  according  to  the  time  elapsed  between 
the  vacancy  and  the  last  quarterly  payment ;  and  there 
shall  also  be  paid  out  of  the  consolidated  revenue  fund 
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of  the  province  (after  paying  or  reserving  sufficient  to 
pay  all  such  sums  as  have  been  directed  by  any  act  of 
the  parliament  of  this  province  before  the  tenth  day  of 
August,  one  thousand  eight  hundred  and  fifty,  to  be  paid 
out  of  the  same,  but  with  preference  to  all  payments 
thereafter  charged  upon  the  same)  the  yearly  sum  of  five 
hundred  dollars,  for  the  salary  of  .the  clerk  in  the  mas- 
ter's office.  12  Vic,  ch.  64,  sec.  12  ;  13  &  14  Vic,  ch. 
50,  sec  3. 

15.  The  local  masters,  the  deputy-registrars  and  the 
commissioners  may  retain  to  their  own  use  all  the  fees  of 
ofiice  which  they  respectively  receive  not  belonging  to 
any  fee  fund,  and  need  not  account  to  the  Crown  for  any 
portion  of  such  fees.     20  Vic,  ch.  56,  s.  c  16. 

16.  The  Governor  in  council  may,  from  time  to  time 
appoint  an  additional  clerk  or  additional  clerks  in  the 
court,  V  hen  the  business  of  the  court  requires  the  same 
and  the  judges  of  the  court  apply  for  such  appointment, 

Oath  of  office  of  and  the  clerk  or  clerks  shall  perform  such  duties  as  the 
court  may,  from  time  to  time,  by  general  orders  or 
otherwise,  direct.     20  Vic,  c  ..  56,  sec.  18. 

17.  Every  officer  of  the  court  before  ho  enters  upon 
his  duties,  shall  take  and  subscribe  the  following  oath, 
which  oath  shall  be  administered  by  the  judges,  or  one 
or  more  of  them  in  open  court. 

"  I,  A.  B.,  of ,  do  hereby  solemnly  swear,  that 

"  I  will,  according  to  the  best  of  my  skill,  learning, 
"  ability  and  judgment,  well  and  faithfully  execute  and 
"  fulfil  the  duties  of  the  office  of  master,  &c,  {as  the  case 
"  mat/  be,)  without  favour  or  affection,  prejudice  or  par- 
"tiality,  to  any  person  or  persons,  whomsoever.  So 
"  help  me  God."     7  Wm.  IV.,  ch.  2,  sec  20. 

18.  When  not  convenient  to  a  person  appointed  to 
any  office  to  attend  at  Toronto,  to  take  the  oath  of 
office,  the  court  may  direct  the  oath  to  be  taken  before 
the  judge  of  the  county  court  of  the  county  in  which 


offlcors. 


Who  to  admin- 
ister. 
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such  officer  resides,  and  the  oath  shall  he  certified  hy 
such  judge  and  filed  in  the  office  of  the  registrar.  1  Vic, 
ch.  14,  sec.  3. 

19.  Sheriffs,  deputy-sheriffs,  gaolers,  constables  and  sheriff*,  guoiers, 
other  peace  officers,  shall  aid,  assist  and  obey  the  court  of  th^courf""" 
and  the  judges  thereof  respectively  in  the  exercise  of 

the  jurisdiction  conferred  by  this  act,  and  otherwise, 
whenever  by  any  general  or  other  order  of  the  court  or 
of  a  judge  thereof  required  so  to  do.  20  Vic,  ch.  56, 
sec  6 ;  7  W.  4,  c  2,  s.  14. 

THE  CONDUCT  OF  BUSINESS. 

20.  The  court  shall  be  holden  at  the  city  of  Toronto,  J'toZI!"  "'* 
or  in  any  other  place  from  time  to  time  appointed  by  pro- 
clamation of  the  Governor.     7  Wm.  IV.,  ch.  2,  sec  1. 

21.  The  judges  shall  sit  together  for  all  business  not '^^e  judges  to  sit  . 
directed  by  general  or  other  orders  to  be  transacted*"''"*^'"' 
before  a  single  judge,  and  in  such  case  the  Chancellor  or, 

if  he  be  absent,  the  senior  Vice-Chancellor  shall  preside 
12  Vic,  ch.  64,  sec  7. 

22.  The  judges  mny  sit  separately,  either  at  the  same  May  sit  «epa. 
time  or  at  different  times,  for  th(>  hearing  and  disposing  purpose).'; '^'*''° 
of  such  matters  and  the  transaction  of  such  business  as 

may  from  time  to  time  in  that  behalf  be  directed  by 
general  or  other  orders  of  the  court ;  and  the  decrees 
and  orders  made  by  a  single  judge  in  such  cases  shall 
have  the  force  and  effect  of,  and  be  deemed  for  all  pur- 
poses to  be,  decrees  and  orders  of  the  court,  but  shall  be 
subject  to  re-hearing  before  the  full  court,  or  otherwise, 
in  such  cases  as  the  court,  by  general  orders  or  other- 
wise, from  time  to  time  directs  or  appoints  ;  and  every 
judge  so  sitting  separately,  whether  at  Toronto  or  else- 
where, shall  have  all  the  powers  of  the  full  court,  subject 
to  any  general  orders  in  that  behalf.  20  Vic,  ch.  56, 
sec.  7, 

23.  The  judges,   or  one  or  more  of  them,  shall  also 
60 


,  ■  u 


■  "li! 

w 

m 

i 

tfifilfi 


474  CONSOLIDATED  STATUTES  OF    UPPER  CANADA. 

[22  VIC,  CH.  XII.,  SBO.  24,  25.] 

SkiStafor**'^®  ^^^^^^'^  f^^  *^e  transaction  of  such  business  of  the 
«do?h«  Ju^'f^"^*  ^s  i<^  ^ay  be  practicable  and  conducive  to  the 
*«^  interests  of  suitors  and  the  convenient  administration  of 

justice  to  dispose  of  en  such  circuits ;  and  for  that  pur- 
pose the  court,  or  one  or  more  of  the  judges  thereof 
may  hold  sittings  for  the  purposes  of  taking  such  evi- 
dence  and  hearing  such  causes  and  other  matters,  and 
transacting  suf'-  :;' v^v  business,  and  at  such  periods  and 
at  such  county  r .         as  tlie  court  from  time  to  time  sees 
fit  to  direct  and  appoint ;  and  such  sittings  may,  at  the 
discretion  of  the  court  or  of  the  judge  who  is  to  hold  the 
same,  be  held  in  the  court-house  of  the  county  town  in 
which  the  same  are  appointed  to  be  held,  or  in  such 
•  other  place  in  the  county  town  as  the  judge  selects;  and 
the  judge  shall  in  all  respects  have  the  same  authority 
as  a  judge  at  nisi  prius  in  regard  to  the  use  of  the  court- 
house, gaol  and  other  buildings  or  apartments  set  apart 
in  the  county  for  the  administration  of  justice.    20  Vic. 
ch.  56,  sec.  6. 

24.  All  witnesses  in  any  matter  pending  before  the 
court,  or  before  any  of  the  masters  thereof,  shall  give 
their  testimony  vivd  voce,  and  be  subject  to  examination 
by  counsel,  in  the  presence  of  one  or  more  of  the  judges, 
or  of  the  masters,  unless  it  be  otherwise  ordered  by  the 
court,  on  special  ^tounds,  or  with  the  consent  of  the 
parties  in  the  suit  or  controversy  to  which  the  testimony 
relates.     7  Wm.  IV.,  ch.  2,  sec.  5. 


Witness  to  be 
examined  viva 
voce. 


RULES  OF  DECISION. 
Rules  of  decision.  25.  The  rules  of  decision  in  the  court  shall,  except 
when  otherwise  provided,  be  the  same  as  governed  the 
Court  of  Chancery  in  England  in  like  cases  on  the 
fourth  day  of  March,  one  thousand  eight  hundred  and 
thirty-seven,  and  the  court  shall  possess  power  to  en- 
force obedience  to  its  orders,  judgments  and  decrees,  to 
the  same  extent  as  was  then  possessed  by  the  Court  of 
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Chancery  in  England.     7  Wm.  IV.,  ch.  2,  sec.  6  ;  12 
v.,  ch.  64,  sec.  9. 


4lf6 


GENERAL  JURISDICTION. 

26.  The  court  shall  have  the  like  jurisdiction  and 
power  as  by  the  laws  of  England  were  at  the  said  date 
possessed  by  the  Court  of  Chancery  in  England,  in 
respect  of  the  matters  hereinafter  enumerated,  that  is  to 
say:— 

1.  In  all  cases  of  fraud  (b)  and  accident ;  (c) 

2.  And  in  all  matters  relating  to  trusts,  {d)  executors 
and  administrators,  (e)  co-partnership  and  account,  (/) 
mortgages,  (g)  awards,  (h)  dower,  (i)  infants,  {k)  idiots, 
lunatics  and  their  estates ;  {I) 

3.  And  also  to  stay  waste  ;  (m) 

4.  To  compel  the  specific  performance  of  agree- 
ments; (w) 

5.  To  compel  the  discovery  of  concealed  papers  or 
evidence,  or  such  as  may  be  wrongfully  withheld  from 
the  party  claiming  the  benefit  of  the  same  ;  (o) 

6.  To  prevent  multiplicity  of  suits ;  (p) 

7.  To  stay  proceedings  in  a  court  of  law  prosecuted 
against  equity  and  good  conscience  ;  (q) 

8.  To  decree  the  issue  of  letters  patent  from  the  Crown 
to  rightful  claimants  ;  {r) 

9.  To  repeal  and  avoid  letters  patent  issued  er- 
roneously or  by  mistake  or  improvidently  or  through 
fraud ;  (s) 

10.  And  generally,  the  like  jurisdiction  axid  power  as 
the  Court  of  Chancery  in  England  possessed  on  the  tenth 
day  of  June,  one  thousand  eight  hundred  and  fifty-seven, 
as  a  Court  of  Equity  to  administer  justice  in  all  cases  in 
which  there  exists  no  adequate  remedy  at  law.  7  Wm. 
IV.,  ch.  2,  sec.  2 ;  16  Vic,  ch.  159,  sec.  21 ;  13  &  14 
Vic,  ch.  50,  sec.  4;  20  Vic,  ch.  5Gj  sec.  1 ;  12  Vic, 
ch.  64,  sec.  8.  (t) 


JuriadietlOB. 
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(i)  FRAUD. 

nofS'ir^^T'V^lf  ^^^°  '^'"^  ^^''^  *^«  °°"''* ''"«  never  laid  doirn.  as  a  general  pro- 
LnS'?K    '^"J'  constitute  fraud,  (Mortlock  v.   Euller.   10  Ves.  806.)  or  any 

iiooper,  a  AtK.  ^ly.)  Lord  Ilardwicke  haa  said,  "As  to  relief  aeainst  frauds  nn 
Zr!f/'''^''''"",^'r*"^'''^''<^'^-  ^'""^  ^«  infinite,  and  were  f  court  of  etuitj 
ZZfV^-  ^°^°  '■"^'''  ^7  ^"''  '^^y  ^°"1^  ^°'  "^nd  n«  'artber.  in  extendin^theS 

would  be  crajnped.  and  perpetually  eluded  by  new  schemes,  which  the  fertimy  of 
man's  invention  would  contrive."  vu  *uo  icumiy  oi 

/rww  ♦'•«  J"'''8^'ction  to  relieve  against  every  species  of  fraud,  the  words  of  Lord 

vZZ.T.r.T  ™^"'"'"  •'  ?'.''  ^'r'"'^  •'"^g'  ^"«'  ^"  Chesterfield  v.  Janssen  2 
nf  Jn-f  •  ^1,    " ?•  ^"""^2""°"  of  the  different  kinds  of  fraud,  against  which  a  court 

FulL^r^.^clU'irVes^rs^^  ''''  '''  '''^'''^'^'  '^^  --  proposiLTi; 

It  must,  however,  be  borne  iu  mind,  that  fraud  may  be  waived    as  whpro  . 

;m^?.:'""''f  *'^'^"  '"^'"^  ''^^"^"^'l  '■^""'l.  neve^thelers  continued  to  de^^ 
Til^l  ?vT''V^''".r""  ''^^"«  l'^'''  to  J'lve  disentitled  himself  to  reHef 
&:  1  u'ajJrTs^S.t  ^  ^-  ^1'  '  2  ^-  C.  Jur.  App.  47,  69,  70 ;  .  .,  V^ 

inwl^r^^T'*'''^  !''''  ^"^^  competent  jurisdiction  a  court  of  equity  will  not 

S„t  1  htil      '?7«  ^l^l^^so  of  a  debt  had  been  obtained  fraudulently,  i    Us  held 

thfcl.M  /h  "l^f  °^  \^  *'  '''  "^'^^  '"''•^  ^^'^«^«'  "^s  the  creditor  might  sue  Saw  for 

5  U.  C  L.  J  18  )  '"  """'  ^''^^"^'  ^'  ""'8^*  "P^^'  ^^'^"'^-     (Harris  V  Bertty!; 

fra?d%^JbLrto's\f;l'e  a  deed'''  ''  '°  '''''''''  '^  '''^^  '^  *^^  ^^«  ^-«"-  of 

iJtS'nTJlTf"'^  co«r.<7/,;,.n<.-Where  a  party  had  bought  forty-seven  acres  of 
ha?for?v?ou?alrnr-^  *"^'"  a  conveyance  thereof,  and%fterwards  discovered 

mat  torty-tour  acres  of  it  were  under  water,  a  bill  filed  by  him  against  the  vpnrlnr 

was  dismissed,  with  liberty  to  file  another      The  plaintiff  crarSfraid    b!,tn. 

tt;  dTnf  r^  '^'"-^  "*'\^  'y  misrepresentation  o?  concealme't'being  ^;en  and 
he  ??I?n.iff  tf ^P'"""^  *°  *""'"  ^''"  "^  ^g"°'"nt  of  the  nature  of  the^iperty  as 

SiJi-:;t^:sr^s^^^ 

nflv^^-^^''-,^^'"""^'''  ^,^''''°*'  ^'^'  ^^"oh  was  a  suit  instituted  for  the  purnose 

of  avoiding  a  lease  granted  by  one  of  the  plaintiffs  to  the  defendanorthe  ground  of 

fraud  and  misrepresentation,  the  defendant  by  his   answer  denving^iithf  charges 

♦riTw'i''"*  '^^  tendency  of  the  evidence  strongly  corroborating  fhe  statements  L 

he  b.ll  the  court  set  aside  the  lease.     IJsten,  V.  C,  remarkeTthaf.  '  M  srep^esentl" 

ion  consists  in  the  suppression  of  what  is  true  as  well  as  in  the  staten  entTf  what 

IS  false,  and  although  the  parties  to  contracts  must  protect  their  own  "ntLsts  and 

gain  for  themselves  the   nfoimation  necessary  for  that  purpose,  yetlf  one  pnrtv  will 

ake  upon  himself  to  make  a  representation  to  the  other  he  mut^adheretoThe^ruh 

in  that  representation;  this  duty  the  defendant  did  not  perform,  he  made  a  renre- 

eentation  to  the  plaintiff  to  induce  him  to  grant  the  lease  in  c/uestir  Id  K 

untrue  la  suDstacee  although  periiaps  Hue  iu  the  letter." 


le  question  of 
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Representations  made  in  resnp/.»  Af  «.„**„     ^i. 
objects  of  sense,  and  a-    which  an  1^*.-"  *^'  'V^J'°*«  «*"  *J>e  contract,  which  are 
examined  for  himself.        .rhotvL-'^^r'^^J  Pr"'i"''r  '"^'^^  '"  prude'nce  to  ha" 
his  contract.     (Crooks  v.  Davis,  6  Sant,  317  )  ''^''''"^  *^'  purchaser  from 

p«^h:rto"gt'th\1uu3^^^^^^  ;h«  «tle  and  had  induced  the 

(Leslie  V.  Preston,  V  Grant,  434  )"  '        '°"''  '''^"'^^  *°  ^^^o'^e  the  contract 

person'to  appearas'th"/  o'^wnefand  ^o'S  inll  ';«''*^«t'^°<^«  ^y  and  allows  a  third 
be  bound  by  it,  (Davis  v.  Snyder,  1  Grant  lS\  ?°  ''''°'  ^'  '""'''  ^'^^  °^"er  will 
an  infant  (Leary  v.  Rose,  UL  y  n  '  Ir;';  i «.^o'°  "'°  *''°"«'>  «»«l^  owner  be 
person  ,n  order  to  purchase  lands  sold  at  shll  ff^  °°^  reported.)  And  where  a 
representations  which  he  knew  trbe  untrue  „nr?'\'?'^.^°^  ^'^^^s  consented  to 
competition  and  so  was  enabkd  to  purchn"  e  at^.^,  i?  ^"?  '^^  '^'''  "^  preventing 
sale  was  declared  void.  (Foy  v.  MerS  8  Grant  li^rJ"^"  ?'"^°f  ^i'^  J«nd.  thf 
8  Gran,  345 ;  Massingberd  v.  Montague,  lIZl;  elf  k'-  tilXVorfrsTs 

to  .B?t"/de"n?rd"f:t1°rud  rSrt'  S'Tr^.^'^rf.  --^^-ation  in  1  smt 
waiver  Bown  v.  West,  1  U.  C  Jur  2  30?".  nffl  **"?'  ^  ^-  ^-  J"*-"  !« !  and  as  to 
117;  2  U.  C.  Jur.  App.  47.  '     "^  '  ''®™^'^  ""  aPPeal,  1  Grant,  E.  &  A 

Frauds  on  creditors A  debtor  in  nrrin-  * 

a  mortgage  on  property  whfch  he  ^epre/ented'rL'r'"'  ""''^  ^''  '"'^^'''^  ^^^^^^^ 
to  assist  him,  the  mortgage  was  accepted  h„^'-?'^''"e'°f  *°  "^  P'''«°°  who  desired 
prior  to  the  execution  of  the  mortShe'debL I T  /^".^''^ards  discovered  that 
property  to  himself;  held  that  sS  .1  "^  ^'''^  obtained  a  conveyance  of  the 
subject  to  the  mortg;ge.(VatU"futh\TaT2"Grr^  *'^   /rcumsJaVce: 

in^aThJ;;^^^^^^^^^^  plaintiff  made  a  promissory  note 

understanding  that  the  princ  pal  shoSd  nevei  ¥  ^u'^f'-'"'  S'^'"  ^^^^  '^^  ^Jpre-" 
standing  which  an  actioS  was^afterwards  brou^t  ^^V  '"^  \^  '^'  P^^^^'  "otwitn- 
recovered;   the  plaintiff  thereupon  Executed  a^.  ^  ""  °"  *^^  ''"'^  and  judgment 

hud  party  in  order  to  defeat  theTudareiiWt^'""^^^^^^  «f  ^'«  real  estate  to  a 
have  ihe  grantee  declared  a  trustee  ffrS  nt  f  '  *"  ^'^'  '''''  ^"''^  ^^  ^^^^  g'-antor  to 
money,  a  demurrer  to  this  mforZlT of  t."  ■r^"^'''\f '^'^  alleged  purchase 

here  there  was  a  fraudulent  m  nt  to  defeat  Ts/ ^7.?  ""T^''-  ^'"^''^"  «^'d, 
these  parties,  and  a  deed  duly  executed  annl^-'  J^'^gn'^nt  concurred  in  by  both 
no  doubt  that  when  two  persons^g^"  c^ t  "^^^^^^^  '"  pursuance  of  it.     There   s 

any  assistance  from  a  court  of  l^wtn  Zv        ]^^^<^^»d  neither  of  them  can  oxpect 

;:,7--t  the  purpose  Jo^lfeatti:  po  ^/of'TheTwh  '^'  con.equerces  o?  it 

hat  this  was  his  property  is  admitted  UiVL       ,      ^7  ^^  traudulently  concealin-- 

m  this  court  to  say  that  ft  is  his  prop;rty.''      ^  °^'''  '^"*  ^'  ^"^ht  not  to  be  heard 

r^^'o^rJr^^^^^^^^  the  purpose  of  disappointing 

or  a  conveyance  to  hims df!  S  tS  cfrcu^'^°'^'''i.''y  '""'''''"'^  «^«d  a  buf 

ismissed  had  not  the  defendant  b^  l\:iLl7r7dT"^7 •t'''  k  ^"  ^""''^  '''''  ^^^'^ 

iadu  not  appeared  that  the  wife  who  w^T;;*-^        .     ^  '^''^'^  ^^  ^"«  a  trustee,  and 

beneficial  inheritance.    iPh£n\"!^::rXGrZ%^^^^       ^"^*  ^^^  ^'^^^''^^  *^  the 
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So  where  a  mortgagor  conveyed  his  equity  of  redemption  to  a  trustee  to  disappoint 
creditors,  and  the  equity  of  redemption  was  afterwards  sold  under  fi.  fa.  lands,  the 
purchaser  at  such  sale  was  declared  °i»itled  to  have  the  conveyance  to  the  trustee 
set  aside,  and  to  redemption.  (Bea..naii  v.  Pomeroy,  6  Grant,  686.)  See,  however 
contra,  where  the  purchaser  under  the /./a.  lands  was  merely  a  nominal  one  for  the 
consideration  of  five  shillings.     (Wilson  v.  Shier,  6  Grant,  630,) 

In  Prentiss  v.  Brennao,  4  Grant,  148,  divers  conveyances  executed  by  the  defen- 
dant shortly  before  the  commencement  of  the  suit  were  declared  fraudulent  and  void 
within  13th  Elizabeth,  ch.  G. 

Where  a  person  whose  chattel  property  when  sold  by  the  sheriff  was  insuflScient  to 
pay  the  executions  lodged  against  it,  made  a  settlement  of  the  only  real  estate  Le 
had  in  trust  for  his  wife  and  children,  it  was  held  that  the  settlement  was  fraudulent 
and  void  under  the  same  statute.     (Goodwin  v.  Williams,  5  Grant,  539.) 

A  conveyance  may  be  fraudulent  and  void  as  against  creditors,  although  no  debt 
may  be  in  existence  at  the  time,  if  made  in  contemplation  of  becoming  indebted; 
where  therefore,  the  circumstances  attending  a  transfer  of  real  estate  from 
one  brother  to  another  were  such  that  the  court  felt  satisfied  that  a  jury  would 
have  arrived  at  the  conclusion  that  the  sale  was  colourable  and  fictitious,  and  made 
for  the  purpose  of  defrauding  creditors,  the  deed  was  declared  void  at  the  instance 
of  a  creditor  of  the  assignor,  the  amount  of  whose  claim  was  ordered  to  be  paid  in 
one  mon^h,  or  in  default  that  the  property  in  question  should  bo  sold.  (The  Bank 
of  British  North  America  v.  Rattenbury,  7  Grant,  383.)  But  the  fact  that  a  simple 
contract  creditor  has  sued  out  a  writ  of  attachment  against  an  absconding  debtor, 
does  not  aflFord  any  ground  for  coming  to  a  court  of  equity  to  have  a  conveyance 
alleged  to  be  fraudulent  as  against  the  creditors  of  the  debtor  set  aside  ;  before  the 
court  can  be  relied  upon  to  do  so,  the  creditor  must  establish  his  right  to  recover  at 
law.     (Whiting  v.  Lawrason,  7  Grant,  603.) 

The  fact  that  the  debtor  defends  one  action  brought  against  him  by  the  creditor, 
and  allows  judgment  by  default  for  want  of  appearance  in  another  suit,  is  not  such 
an  undue  preference  of  one  creditor  as  will  render  the  judgment  void  under  Cons. 
Stats.  U.  C,  cap.  26,  sees.  17  &  18;  (Young  v.  Christie,  7  Grant,  312.) 

As  to  fraudulent  assignment  for  benefit  of  creditors,  see  McPonald  v.  Putnam,  7 
Grant,  39.5;  5  U.  C.  L.  J.  255;  Taylor  v.  Mabley,  6  Grant,  670;  McMasterv. 
Clare,  7  Grant,  550;  6  U.  C.  L.  J.  160.  McDonald  v.  Putnam,  as  to  one  point,  that 
a  release  clause  does  not  of  itself  render  an  assignment  made  before  the  last  men- 
tioned statute  invalid,  has  been  overruled  in  The  Bank  of  Toronto  v.  Eccles,  10  U.C. 
C.  P.  282,  affirmed  on  appeal,  7  U.  C.  L.  J.  43,  and  8  U.  C.  L.  J.  208.      " 


Frauds  on  persons  peculiarly 
exercise  jurisdiction  to  relieve 
made  by  persons  of  old  age 
for  inadequate  consideration. 
809;  Crafford  v.  MoDonagb, 
was  dismissed ;  the  plaintifl' 
illiterateness. 


liable  to  imposition. — The  court  in  this  province  will 

against  this  speciv^s  of  fraud,  as  in  cases  of  deeds 

and  we.ak  intellect,   without   due   deliberation  and 

See   Wright  v.   Henderson,  1  U.  C.  Jur.  2,  304, 

5  U.    C.  L.  J.  187.      In  the  latter  case  the  bill 

failing  to  prove    fraud  or  bis  own  ignorance  or 


Also  in  the  case  of  fraud  exercised  unon  habitual  drunkards  and  persons  in  a  state 
of  intoxication  ;  (Nevills  v.  Nevills,  6  Grant,  121 ;)  there  should,  however,  be  evi- 
dence  of  some  undue  advantage  having  been  taken.  (Clarkson  v.  Kitson,  4  Grant, 
244.)  See  also  Schofield  v.  Tummonds,  6  Grant,  568 ;  where  a  bill  for  specific 
perfcmance  of  a  contract  entered  into -by  an  intoxicated  person  for  sm  exorbitant 
consideration  waa  dismissed. 
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f    on    OTArhitfiHt 


(c)  ACCIDENT. 

of  the  court  arising  from  ae    deT  ?^;,^SmTr^''°°'^,"°^  ^^^^  J^riiii 
very  old  head  in  equity  and  Derhan-,  ollv  .^,?".^"^^  ^^nse  already  suggested  is  a 

worth   1  Mad.  189^.)    K  j ^rdSl^^rnrtrrrr^n,  /^™'-'"^'  ^-  '^^^«- 
hrst,  when  a  court  of  law  cannot  grant  suitable  rS°S  ^^  maintained  only, 

has  a  conscientious  title  to  relief.^  Both  grounds  m?,.   .„    ''' •"'^'f'  ^^"'^  *^«  ^^^^7 
otherwise  a  court  of  equity  not  only  maynT?s\rndrwi;hroM  L'S^  '''''  ^^ 

See  as  to  accident  Counter  v  McPhcrqnn   i  it  n  t       n 
bnrnt  pending  an  agreement  fo"r  a  lease,  which  howover'bn'^^^'.T^'''  P'''™'^"^  ""^^^ 
Jtwas^heldthat  the  damuge  should  faU^t^^ ^h^Tst^  Th?ugT  r  l^e  JSd' 

MISTAKE. 

Mistake  is  sometimes  the  result  of  accidpnf  ;„  ifo  i 
tmguishcd  from  it,  it  is  some  unintentioS  ac  or  nn 7^'  ''"'''  '^"^  ««  contradis- 
Ignorance,  surprise,  imposition,  or  misnlatZnnfi  ,'''?'•''''  ^'■'■°^'  arising  from 
ance  of  law  or  of  fact  which  ha^  miskda  ne,  Lft  "'''  •  ^^  \'  ^^^^  '•^^"•t  of  ignor- 
not  been  in  error,  he  would  notTaye  ^0^0'°"'^"*  tliat,  which  if  he  had 
Mistakes  are  ordinarily  divided  into  twn  1\  (•^^r'"/  Eq.  Jur.  B.  3,  Pt.  2,  358  ) 
takes  in  matter  of  fact  *^'  '°'*''  "^''^^^'^  '^  "tatter  of  law  and  mis! 

The  case  of  Gillespie  v.  Grover  R  fJron*  ne^o  •    ^,     ., 
in  our  court  under  tLIeS^^^   The  caT,^^^^^^^^^^    \^l^'!'  'T''"^  case  occurring 
made  a  conveyance  to  a  trustee  fbr  the  benefit  of.^ll    ^  iw '  ^"1  ""''^  '^'""^  '^  -i^btof 
schedule  annexed  to  the  deed  puiUrted  to  nnnf  ^'^^'^'^'^'''^  "f  '-■l  liis  lands  and  a 
ands  belonged  at  the  time  of^ff  execi  Ln  oHl  ^  ""^"'^  *^''^°^'  ^^^t  various 
Foey,  and  which  ought  to  have   been  sn  c  fical? v    '^,Vf  «""\«"t  to  the  defendant 
1  by  mistake  or  excluded  from  it  thUdi  fS  1'^"";^'^^ '"^  ">7'^re  omitted  from 
cla.nn„g  the  benefit  of  this  transaction  wereSeS^o.  '""^-'^  '^'^*  '^'  P^'^^^ 
0  the  agreement  in  this  respect  performirr,  H  t\  ^.^l^ave  this  mistake  rectified, 
pletely  carried  into  effect.     S  cou,nSd\Z.     'k'm'"''°".  "' **^°  P-^'-t'-  com' 
schedule  on  the  ground  of  fruud  or  m  stake  *  ^''^   ""'"^^  ^''  *°  correct  the 
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In  AIIhh  v.  Thome,  3  Grant,  015,  a  cloed  prepared  ami  o.'cecutoil  in  Lower  Canada 
through  misapprehension  of  the  law  of  Upper  Canada  did  nut  contain  the  usual  and 
neoessary  words  of  inheritance  for  the  conveyance  of  the  fee  simple  of  the  land 
included  in  it.     The  court  rectified  the  instrument 

In  Russcl  V.  Davcy,  0  Grant,  1G5,  the  court  rectified  a  mortgage,  and  decreed 
foreclosure  of  the  same  as  corrected  on  the  ground  of  mistake.  A  reference  to  this 
case  is  important  as  deciding  on  the  question  of  the  evidence  necessary  for  obtaining 
8uoh  relief. 

In  Cottingham  v.  Boulton,  0  Grant,  180,  the  owner  of  the  west  half  of  a  lot 
supposing  himself  the  owner  of  the  east  half  and  not  the  west  half,  contracted  with 
the  owner  of  other  lands  to  cxclmiige  for  thene  the  east  half,  and  the  east  half  was 
conveyed  accordingly,  ho  filed  a  bill  to  compel  the  other  party  to  accept  a  conveyance 
of  the  west  half,  and  specifically  perform  the  contract  by  conveying  the  lands  agreed 
to  be  given  for  the  cast  half,  alleging  mistake  in  the  insertion  of  east  instead  of  wedt 
it  appeared  that  the  two  halves  were  of  about  equal  value,  and  that  the  defendant 
had  no  personal  knowledge  of  either,  but  as  the  contract  was  for  the  east  half,  and 
ilje  mistake  was  that  of  the  plaintiff  alone,  the  court  held  that  the  west  half  could 
not  be  substituted  for  the  east  half,  the  defendant  was  not  bound  to  take  a  parcel  of 
land  which  he  did  not  contract  for,  and  as  it  would  be  making  a  new  contract 
between  the  parties,  the  court  refused  the  relief  asked. 

In  Williams  v.  Felker,  7  Grant,  315,  which  was  a  case  for  the  rectification  of  an 
alleged  error  in  a  mortgage,  by  the  insertion  of  £225  instead  of  £126,  the  defen- 
dants denying  the  fact  of  any  mistake  having  occurred,  and  the  evidence  of  the 
conveyancer  not  being  sufficiently  satisfactory  the  court  refused  the  relief,  it  being 
held  that  to  induce  the  court  to  vary  a  written  instrument  on  the  ground  of  alleged 
mistake  the  evidence  must  bo  of  the  strongest  character.  The  parol  evidence  in 
this  case  was  strongly  in  favour  of  the  bill,  but  it  was  entirely  parol  and  not  borne  out 
by  circumstances  or  conduct. 

In  Chapln  v.  Clarke,  7  Giant,  75 ;  5  U.  C.  L.  J.  114 ;  which  was  a  case  for  reform- 
ing a  deed  in  order  that  it  might  inliludo  a  larger  amount  than  that  mentioned  in  the 
deed,  the  court  dismissed  the  bill ;  tiie  deed  was  an  assignment  for  the  benefit  of 
creditors,  some  of  whom  had  preferred  claims  and  were  to  be  paid  in  full,  the  claim 
of  one  of  them  was  stated  in  the  schedule  by  the  debtor  to  be  £3500  or  thereabouts, 
and  the  deed  was  executed  ;  it  was  afterwards  ascertained  that  the  true  debt  was 
£5062,  and  the  plaintiff  depended  upon  the  words  "  or  thereabouts,"  for  the  purpose 
of  correcting  the  deed  and  including  the  enlarged  demand. 

As  to  rectification  of  deed,  see  also  Cotton  v.  Corby,  7  Grant,  50 ;  affirmed  in  8 
Grant,  98  ;  this  case  is  important  as  laying  down  the  principle  that  in  suits  for  the 
rectification  of  deeds,  the  court  is  in  the  habit  of  allowing  great  weight  to  statements 
made  by  the  answer  in  opposition  to  the  relief  sought  by  the  bill,  and  the  cases 
above  cited  proceed  very  generally  upon  this  principle. 

As  to  mistake,  see  further,  Blackwood  v.  Paul,  4  Grant,  555,  reversing  same  case 
in  court  below,  3  Grant,  894  ;  Merritt  v.  Ives,  2  U.  C.  Jur.  25  :  School  Trustees  v. 
Farroll,  5  U.  C.  L.  J.  230. 

It  is  noticeable  that  fraud  and  accident  are  only  mentioned  under  this  sub-section 
of  general  jurisdiction  as  grounds  for  relief,  it  is  presumed,  however,  that  mistake 
was  intended  to  have  been  included,  and  that  if  not  specially  referred  to,  it  never- 
theless will  be  included  under  the  general  section,  number  10.  For  convenience  of 
claBaiucatiou  tuc  note  thereon  is  inserted  ia  this  place. 
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rent,  Lcl  profits,  and  ha    pTwer  to  d    p'„se  oTtl!ri.nT  ".  '"  T'V  *""''''''  »"  '»>» 
atni8ttokccurnulato.to8S   and   dXTute  nr  ™    .  '>°""\  Special,  such  as 

Trust  estates  are  in  equity  assiguablo.    (Wartnstrey  v.  Tanfield.  1  Ch  Rep  29  ) 

As  to  trusts  executed  and  executory,  Shelley's  case  and  note.  (Ibid.  448.) 

As  to  the  law  of  trusts,  see  Lewin  on  Trusts  and  Hill  on  Trustees. 

Trusts  arising  under  wills  are  exclusively  within  the  iurisdirtinn  nf  ♦!,«  .    .. 

equity  and  indeed  this  is  the  case  with  most  in.  tors  oMrTst     ^orv  ,1  J./^l'     °/ 
m.o  three  kinds,  Express.  Implied,  and  Constructive  Trusts  ^     "'^''  *'""'*^ 

A  trustee  dealing  with  his  cestui  qui  trust  is  bound  to  commun5cftt«  aii  f    ♦ 
material  to  the  transaction.     (Hope  v.  Beard,  8  Gr.nt,  380  J  ''°'"™"°'<"'*«  »"  fa"*" 

The  principle  that  when  a  trustee  expends  his  money  upon  the  estufn  nn^  ♦».      u 
inoreases  its  value,  the  property  will  nof  be  wrested  from  hT  wiZut  re  nav  n.h  ^ 
the  expenditure  by  which  the  estate  has  been  subHtHntiallyTmTrovPd  act's  Zni^ 
the  case  of  an  infant  cestui  que  trust.     (Bevis  v.  Bolton,  7  Grant,  39  )'  ^  "  '" 

See  as  to  compelling  trustee  to  account  and  for  re-convevance   Kp-k,,  „   l-    u 
5  Grant,  587;  Place  v.  Spawn,  7  Grant,  406.  co^^veyance,  Kerby  v.  Kerby, 

A  deed  of  land  in  trust  for  an  alien  (executed  before  12  Vic.  ch  197i  and  n,„w 
gages  subsequently  created  by  the  alien   held  irood  in  eouitv    „nrl  .     ^- ■      "°'^^' 
sec.  12.  aliens  are  enabled  to  hold  real  esta  e  in  U.is  provrc^as  fuUv^fn^l'^r'",?' 
as  natural  born  subjects.     (Murray  v.  Heron,  iZmTm.)  «ff««t»ally 

A  deed  void  as  to  an  illegal  trust  as  for  a  lottery  was  held  valid  as  tr.  th^  «»u 
trusts  therein  declared.     (Goodeve  v.  Manners,  5  Grant,  114  )  ^  *''°  °'^''' 

4of  frlf  r«u'rf ''"''^'^'•^  «/  <r«,<.«_ln  Attorney-General  v.  Goderich,  5  Grant 
402.  it  was  held  that  a  corporation  acting  as  a  trustee  is  as  amenable  to  tlie  inr^« 
dction  of  equuy  as  an  individual,  and  that  any  alienation  of  the  land  thosirie  t  o^ 
trust  was  a  breach,  and  the  land  should  be  re-conveyed,  and  if  no  convevK  f«  h  ^i 
been  actually  executed  its  execution   would  be  restrain,  d.     So  in  dS  v    T« 
Bank  of  Toronto.  9  Grant.  116;  8  U.  C.  L  J   320-  it  w-.s  held   t hnf  «i    !.•         ''® 
and  managers  of  incorporated  banks  are  quasrLst^rs  \or  th    g  ne nu'Sl^S 
creditors,  and  if  any  loss  should  accrue  to  the  bank  by  their  infrinS  the  st.^Mn« 
rflr'^'  '^'^r^'^i  b«  li'^ble  individually  to  make  good  the  lo  s^o  the  S 
See  further  as  to  breach  of  trust  and  liability  of  trustees;    Chandler  vF„rrtfi 
Grant.  607  reversed  on  appeal ;  8  Grant,  85  ;   6  U.  C.  L.  J.  182  •  Nowlan' v   T    '• 
7  Grant,  88;    Hope  v.  Beard.  8  Grant,  380;   VViard  v.  Gabi;.  8  G.a„t  ^^8     fwhTch 
decides   that  an  executor  or  trustee  who  has  been  guilty  of  neKlicenoe  mptri  ^ 
omitting  to  invest  moneys  will  be  ch«rcrfid  ^Uh  Jnto.f"  I^  0°,°  .?  '„f_1''®  'il^^.'f  »«» 
v.  Grange.  4  Grant,  377.    ^*  <o  co«,rr^«cW7n;^;;"s;;Doug^^^^^ 
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292;  Willfird  v.  McNab,  2  Grant,  601;  Hutchinson  v.  Hutchinson.  6  Graot.  117  • 
Parsons  V.  Kendall,  6  Grant,  408.  ».**'. 


Appointment  of  new  trustee^:. 
Tripp  ?.  Martin,  9  Grant,  20. 


-See  as  to  this  Lyon  v.  Badenhurst,  6  Grant,  644 ; 


Truslafor  the  benefit  of  creditor!.— A.  conveyance  of  property  for  the  benpflt  of 
creditors  mny  create  a  valid  and  irrevocable  trust,  although  none  of  the  creditors 
are  party  or  privy  to  the  deed,  and  when  in  m  inception  it  is  not  so,  subsequent 
dealings  or  communications  between  the  debtor  or  his  trustees,  and  the  creditors 
may  render  the  trusts  irrevocable  and  give  thenr»   an  ii.defeaMble  interest  under  the 
deed      (Goodevev.  Manners.  6  Grant,  114.   12:^)     See  also  Pyper  v.   McDonald, 
5  U.  C    L.  J.  162 ;  where  it  is  held  that  a  creditor  who  does  some  act  which  is  a 
clear  assent  to  the  deed,  is  thereby  bound,  and  is  entitled  to  come  in  under  it  though 
he  mny  not  have  executed  it  within  the  time  limited.     See  further  as  to  trusts  tbr 
creditors.  McK-iy  v   Parish,  1  Grant.  833;    Taylor  v.  Mabley,  6  Grant,  670  ;  Joseph 
V.    Bostwick,    7   Grant,   332;    McDonald   v.    Putnam,    7   Grant,   39.5;    McMa>ter 
v.  Clare.  7  Grant,  650;    Metcalf  v.    Keefer,  8  Grant,  392;    7  U.  C.   L.    J    270- 
(as   to   remunerating  assi^fn^-es ; )    Hill    v.    Rutherford,    9  Grant,    207;    Bunk   of 
Toronto  v.  Eccles,  10  U.  C.  C  P.  282;  affirmed  on  appeal,  7  U.  C.  L.  J.,  43  ;  8  U  C 
L.J.  208;    (overruling  McDonald   v.    Putnnm  supra;    and  deciding  that  a  release 
clause  d)Hs   not    of   itself  render  an   assignment  nnde  before  22  Vic.  cap    9H- 
invalid:)   Harris  v.  Beatty,   6  U.  C.  L.  J.  19;  and  Wood  v.  Brett,   9  Grant,  78- 
this  last  case  is  important  as  to  parties. 

Coi^jr.— Where  trustees  came  into  court  for  the  purpose  of  having  the  trust  carried 
into  execution,  and  failed  to  shew  the  existence  of  any  circumstances  of  difficulty 
in  winding  up  the  affairs  of  the  trust  the  court  refused  them  their  conts  of  the  suit 
(Cummings  v.  McFarlane,  2  Grant.  151.)    The  court  had  this  subject  in  consideratioii 
in  Baldwin  v.  Crawford,  1  Grant,  202,  and  adhered  to  the  opinion  there  expressed. 

Where  a  trustee  set  up  an  improper  claim  to  the  property  the  subject  of  the  trust 
and  a  bill  was  filed  to  compel  him  to  deliver  up  possession  and  account,  ilie  court 
charged  him  with  the  costs  of  the  suit.     (Fisher  v.  Wilson,  2  Grant,  2G0  ) 

Where  a  trustee  is  rpquired  by  his  cetttii  que  trust  to  convey  to  the  latter  the  trust 
lands,  the  centui  que  timt  niu.-t  pay  alt  costs,  charges,  and  expenses,  properly  incurred 
in  relation  to  the  trust,  and  a  decree  for  conveyance  will  only  be  made  on  payment 
of  such  costs,  &o..  to  the  trustee.  Th*',  ceatvi  que  trust  must  solve  all  reacomible 
doubts  fcugeested  by  the  trustee  as  to  the  course  he  is  desired  to  pursue,  (llowsell 
T.  Uaydeu,  2  Grant,  657.) 

A  trustf  e  having  refused  to  allow  his  name  to  be  used  as  a  plaintiff  was  refused 
his  costs  of  defence,  although  no  blame  attached  to  him  in  other  respects.  (Ellis  T 
Ellis,  7  Grant,  102.) 

(«)  EXECUTORS  AND  ADMINISTRATORS. 

The  executors  are  contained  in  the  person  of  the  testator,  in  respect  of  all  contracts 
made  by  him.  except  those  depemlinfir  on  his  pors  mal  skill,  see  remarks  of  Bmn 
Pfrke  in  Wills  v.  Murray.  4  Exch.  866;  and  to  quf)te  the  words  of  Lord  King,  they 
are  legally  entitled  to  the  persoral  estate,  they  have  a  1-  ga!  title,  and  can  give  a 
pood  dis^h>irge  ;  on  this  principle  an  executor  can  of  his  own  authoriry  nione  file  a 
bill  to  obtain  any  part  of  the  testator's  property  from  a  person  wiihholdine  it. 
(Jones  V.  Ocodchild,  3  P.  W,  34  ) 

By  accepting  probate,  the  executor  becnmrs  liable  to  perform  the  duties  of  the 
office.    (JameH  v.  i'rearsou,  1  Y.  &  C.  C.  C.  376.) 


uties  of  the 
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:"?x;irr  S.XS  ~-  »'^  sr ;  z::i  ;^?:; 

conduct  in  ,l.e  m.naeea  en,  of  ,he  f  I    '!  execu.ors.  chnrginp  ,he.n  «i,h  improi^i 

1851,  when  the  phi  ntiff.  moved  S'S  lu  Tr     I  •*""  ""'"'  *''"  beginning  «f 

rcHi  and  perso.  al  e.t.te  ;    tha In  r"  u^'     '  ' '^/PP''"'^"'*'^^  "f  «  receiver  of  .he 
tion  with  nspect  .„  .he  personnleTt,  re  „«  nn     <"'^«""'«"'"°«8-  »-«f"^ed  the  applica- 
8.a,ed  in  the  affidavit  fiieTZ    g  aied   ti  «  mnH  '™""'^''  *'*'''  "'«  P'-"<'*''^din«  were 
(Meaoham  v.  Draper.  2  Grant  310  )     Where  ,i  b,l    w  . '  fi  ""T'\  "'^  **'*  '•^"'  ^^t"'*- 
executors  of  their  testator's  will   Jlednl  IfJ  in     -r,     l^'l  "-^  '^'''''^^^  "g""'^^  'lie 
the  trusts  of  the  will  on  a.  count  ^Zaiy^^^^l^  ll  /'''  '""^'T'  '"  "^'^^^  '« 
u.ent  of  a  trustee  or  tru,.tees  in  their  ...o^   I'tinnities    and  pra.vin^  f„r  .he  appoint- 
that  the  jurisdiction  to  imer,:  e       U       a  c  ^e^ZJ,  ,r  7l  ''"  ''1!  °"  "'*  '''"»J 
gate  courts,  and  not  to  .he  Curt  of  cLL^T  ''^  "."8*'*^  '"/..ft  probate  nrd  su.ro. 
been  brought  before  the  cour   S  ut  n   v  S't  ^i"-"""''''^'  T  '"«  ♦'''«^»'-«  '""i 
^vi.h   costs.     (Corri.al    v.    Me.ny     ^G S.t  1m    '    « I  ^''''   "'«»•'"«"«  ^.missed 
re..ou..ced  probate  of  the  will  is  made  dee.  W        .   ^'^  J^njxecutor   who  has 
n.issed  as  against  him  with  costs      (SrinsonvS.nsoV^^'r'"  *"".r  ""'^  ^'  •^'«- 
execu.or  or  administrator  applies  fir  T  order   tn„.'   •  ."'""'•  .^f'^-)     Where  »d 
testator  or  intestate,   the   aVcou  u  w.ll   be    ,1  ec.ed  ^i^i"'?'L  '^\'^r'   «*"  »^'^ 
received,  or  which  but  for  his  wilful  dJf.i.u  \     .     ^'^  *"''®"  "^  ^hat  he  baa 

y.  Ledgerwood,  7  Grant,  6a4)  '^"''''  ^'  '"'8'^'  ^^^«  ••^""ved.     (Ledgerwood 

up?n"\he"p;",rcS''o';V„';  ll7'f'r''r''  ^^^-^^^^  P--"'«  -^-^te  i«  granted 
not  contain  fd.reSn    0  enqurL^^^wiu"^^  ^'^«  decree  wuT 

MoGlashan,  7  Grant  531  )  An  p,!!.^  T  "'  "^''J^''^  ""^  '^«''*»'t-  (Harrison  v 
an  indemnily  by  passiT.g  h l  nc  ounru„d  'r^the'd':^''  V\'  "  '^'"  '"^''^'^  '«  ''b.a.t^ 
some  real  question  to  submit  to  t^e  court  'r'-^^^  ^  ""■"■''  '*"''"'  ™"''  ''" 
Tvherj  hewill  be  enti.Ied  to  hi7co  Lro.h;rwise  he  wTr  /''^'''■'"S  interposition, 
should  appear  that  Ids  conduct  has  be«%T/^n.,r  'uT'.'^  «l.er„.  and  if  it 

to  pajr  ,he  costs  of  the  defendant  rThitTv  twl:  Tp"""^'*;  '""  '^'^  be  o.dered 
executor  has  been  dealing  with  the  estareimi;'.^  ^'■""''  6"2;)  and  where  an 
the  costs  of  the  suit,  with  "  tere  t  on  the  K  u  f^  ?  ""  •"""  *'"  '='""'««  ^im  wi.h 
and  direct  the  account  to  brXn  iwh  1  ,' *'°'"  "'""'^ ''™  bis  hands. 
G.«nt.  67U.)  But  an  executor  is  entiLn  •  """'  ""'''•  ^^''^'"^  '■  Campbell  i 
of  his  own  n.ea..s  a  d  prorrfy  exo^^^^^^^^  moneys  advanced  by  h,m  out 

V.  HiHley.  2  G.ant,  54^^  rn\xe'c:tt  h  s  a'ri'^l  r^™'^  estate. VvJen2.e3 

Statute   of  Limitations/   but  ?"  v    ihere   the^  n  *"  ream  a  debt  barred  by  the 
exhausted,  has  the  executory-:  Jht;„„.-     the  pei^sonal   estate  of  a   testator  is 
estate  ?    (Crooks  v  Crooks  4  Ghh     61 5  ,"  As' to  n"  ''^'^  °"J  f  '''«  P^°"^^^«  «  ^^^^ 
and  as  to\hat  is  admission  of  as"et;   see  Cotem.»^^  w^!  f  ^^T''  ^^^  "ecutors, 
to  purchase  by  an  administrator  Z'  h  .-  own  benefit   and  iTl'  i'.'"'""''  '''''■     ^^ 

^''Lr,  .t ';u?st^-oTrbif.:/of^eru?^^^^  i^tr  .-^^r'- « «-*•  ^^^^ 

an  flgieement  en.ereo  into  betweer.  the  lllZtZl  V  "°P°'''«"  •  ^^  "PPears  that  by 
the  residuary  legatees,  the  f^^r  LreeJ  to  8e,7,  f  **"  ,^«'V'  "  ^"'''"'  ^'^"«^«  ""^ 
the  residuary  legatees  from  irAcfordinl  to      !  .   P"''*'""'^'-  ^'S'^'^y  »°d  indemnify 

Interest  is  not  Tecoverab"   L„  r^'r^'?..' 1? '„'^^5  "^  that  part  of  the  province. 

Uereof.  unless  an  express  protiise  t^  pay  btere'sHs  Hhpi'7."*"^  !?  T'^*"^  P"^  "«"' 
to  having  brought  an  actL  in  i^^l^^S^ ^  t^;^  piJ^nlrriS^y' 


m\ 


!'     I 


484  CONSOLIDATED  STATUTES  OP    UPPER  CANADA. 

[22  VIC,  CH.  XII.,  SIC.  26.] 

alleging  an  express  promise  on  the  part  of  both  the  executors  and  residuary  legatees 
to  pay  such  interest,  in  which  action  the  executors  denied  such  promise,  and  a  ver- 
dict was  rendered  in  their  favour,  but  the  residuiry  legatees  allowed  judgment  to  bo 
by  default,  and  afterwards  filed  a  bill  in  the  Court  of  Chancery  for  Upper  Canada  to 
compel  the  executors  to  indemnify  them  against  the  liability  they  had  incurred.  The 
court  refused  the  relief  prayed,  and  dismissed  the  bill  with  costs. 

Where  executors  are  charged  with  misconduct  a  bill  must  be  filed,  (Re  Babcook's 
estate.  8  Grunt,  409,)  and  see  this  case  generally  as  to  the  duties  of  executors  as 
accounting  parties  and  in  their  representative  character. 

If  a  cause  of  action  accrues  in  the  life-time  of  the  testator  the  statute  begins  to  run 
against  his  estate  though  there  is  no  executor  or  administrator;  but  where  it  does  not 
begin  to  run  until  after  his  death  then  the  time  does  not  begin  to  run  until  there  is  a 
personal  representative  who  can  sue  and  be  sued.    (Grant  v.  McDonald,  8  Grant,  468.) 

As  to  allowing  executors  and  administrators  for  their  care  and  trouble  see  McLen- 
nan V.  Howard,  9  Grant,  178;  9  U.  C.  L.  J.  18 ;  on  further  directions,  9  Grant,  279. 

Creditors'  suit.— As  to  representation  and  parties,  see  Michie  v.  Charles,  1  Grant 
125;  bui  in  a  creditors'  suit  against  the  devisees  of  a  debtor  it  ie  not  indispensable 
that  the  heir-at-law  should  be  a  party.  (Fenny  v.  Priestman,  1  Grar?,  I «»,)  As  to 
receiver  in  a  creditors'  suit  and  the  terms  upon  which  an  application  fo"  a  -aceivet 
will  be  granted,  see  Sanders  v.  Christie,  1  Grant,  137.  As  to  sale  of  I- -id'  see  Heal 
V.  Harper,  2  Grant,  095 ;  and  where  there  was  a  settlement  in  trust  for  the  wife 
Pemberton  v.  ONe=l,  2  Grant,  263.  Where  in  a  creditors'  suit  to  wboiie  estate 
administration  ad  litem  had  been  taken,  the  bill  alleged  that  there  were  no  personal 
assets,  and  the  parties  interested  in  the  real  estate  had  suffered  the  bill  to  be  taken 
against  them  pro  con/esao,  and  did  not  appear  at  the  hearing,  the  court  made  the 
usual  decree,  without  requiring  a  general  administration  to  be  first  obtained.  fDev 
V.  Dey,  2  Grant,  149.)  ^    ' 

(/)  CO-PARTNERSHIP  AND  ACCOUNT. 

Oenerally.—Comta  of  equity  now  exercise  a  full  concurrent  jurisdiction  with 
courtp  of  law  in  all  matters  of  partnership;  and  indeed  it  may  be  said  that,  practically 
speaking,  they  exercise  an  exclusive  jurisdiction  over  the  subject  in  all  cases  of  any 
complexity  or  diflBculty.  "' 

The  remedial  justice  administered  by  courts  of  equity  is  far  more  complete, 
extensive  and  various,  adapting  itself  to  the  particular  nature  of  the  grievance,  and 
granting  relief  in  the  most  beneficial  and  efi'ectual  manner  where  no  redress  whatso- 
ever, or  very  imperfect  redress,  could  be  obtained  at  law.  This  remedial  justice  is 
not  confined  to  cases  where  courts  of  equity  will  interfere  by  injunction  only,  but  is 
extended  to  cases  for  the  effectual  settlement  of  all  the  accounts  of  the  partnership, 
80  that  all  its  affairs  may  be  wound  up,  and  they  may  take  steps  for  this  purpose 
Which  courts  of  law  are  inadequate  to  afford.     (Story's  Eq.  Jur.,  §  683,  et  teq.) 

^  Taking  partnership  accounts.— The  proper  method  of  taking  partnership  accounts 
ma  very  special  case  is  discussed  and  illustrated  in  Davidson  v.  Thirkell,  3  Grant, 
380;  and  as  to  taking  accounts  consult  also  the  following  cases:  Garven  v.  Allan, 
3  Grant,  238;  Strathy  v.  Crooks,  6  Grant,  162;  where  it  was  held  that  an  executor 
was  bound  to  make  up  the  accounts  from  the  books  of  the  partnership  in  his  posses- 
sion as  between  his  testator  and  the  surviving  partner;  McGregor  v.  Anderson,  6 
Grant,  364,  as  to  the  lien  of  a  letiring  partner  on  the  profits;  Bilton  v.  Blakeley, 
6  Grant,  575,  as  to  the  rights  and  liabilities  of  the  surviving  partner;  and  O'Lone 
y,  O'Lone.  2  Grant,  125.  >  » r  > 
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V^r^'XZ^^^^^^^  of  a  United 

to  thh-d  persons,  but  also  "^/^T  (Patterson  v    S^l^'!;*'  Partnership  not  only  as 

1.)    This  case  turns  to  a  great  deererunon  tL    .     "''°'''  ^  ^''*°*'  ^^^''  7  Grant, 

and  is  of  considerable  importance^  th«o?J^    I'roper  construction  of  this  statute 

absence  of  any  cited  auEtfes?  '         ^    '''°°  ""^^  ^'''"^'^  "P°°  P"«ciple  in  the 

V.  Mcintosh,  1  Grant.  SoTwKSo  dedd^J^H^Jf  ?«°»'i«°.creditors.     (Partridge 
the  aflFairs  of  the  partUship   the  Mr?ner  ^hL  ^"^u'"'*  ^°  ^'^"''y  »«  ^in«J  "P 

theless  a  necessarj  party.  (IbidvST^^T  '°**'^'*  .^"^^  ^^^^  ««  sold  is  never- 
ceased  partner  is  1  neceLW  narty.VBaxt^^^^^  representative  of  a  de- 
The  Brockville  and  Ottawa  Railway  Co  9  Or^nt  o  f ""i  ^  ^.'■'*°*'  ^21;  Sykes  v. 
Grant,  690;  3  Grant,  853;  Prentils  v  Si-L  i'  V  ^^®  Newton  v.  Doran,  1 
2  Grant.  407;  Smith 'v.  CrookrS  Grani  ?21  w'ilil  f  w°V  ^^/^  ^<^Sg^-ty.  Allan, 
y  James.  5  Grant,  163;  MairV.  C,n,  5  oknt^  338  R^  i''  *  ^'"n'?*',  ^^^^  ^'^"'»<'« 
214;  Proudfoot  v.  Bush.  7  Grant  filR .  o„h  h  •  '  S'^*°°  ^-  Blakely,  7  Grant. 
460,  as  to  partnership  generally    '        '  ^""^  ^*""  ^-  ^*»«  ^^'^  ^ock  cJ.',  7  Grant, 

4uc^\"o?^th:tt^i^r^^^^^^^^^  t-nsactions  out  of  the 

it  are  unusual  or  of  rare  occurrence  n^taLol,^?  ^^'^^^  ""^'"^^  ^^ough  done  by 
V.  C,  in  an  elaborate  judgmeSreviewiatT™  f""^'.^^'^  ^'•*°»'  268  )  SproffJ, 
this  subject.  •'  ^     ^  '®^'®''*  **  8'«a*  length  the  law  and  authorities  on 

^^'i&^^^ll^^i^nT^^^^^  -  P-f  ^^-^'^^  ^J-ing  the  existence,  or 

e^ctsofthejrmto  a  trLee  f^Xl^^a^TSr^sUSS^^^^^^^^^^ 

availate7a"artth\fr^^^^^^^  a  partnership  firm  are 

to  the  two  judgment  debtois.TstaTj;  "TilS;"!  S'c' 1'"^^^'''  '^'^°« 

The  admissions  of  one  nartner  thAt  a  n^i,A  «« 

self  and  his  copartnersrare  not  evidence  S-^^^^^ 

interest.     (Carfrae  y.  Vanbuskirk,  1  GrSn5,  esl^      **""  ^'""'^  *^  P"°^«  ^^^c^*  J^i"* 

wis^rt^tt^hTXorrsIl,^^^^^^^^^^  '^^ J  -  *«  *^«-  validity  or  other- 

Whitehead  y.  The  Buffarand  Lake  HuronT  •/•  ^n'  ^V""^"  ^o  .  4  Grant.  443; 
appeal.  8  Grant,  167  ,  RmUh  y  The  Lond„^n''*^p^'-%^  "''*°»  351 ;  affirmed  on 
equity  has  jurisdiction  to    et  iside  an  elec  1  o7  Sr.'J  ^'''"*'  ''^-    ^  «°"''»  «f 

persons  who  are  subscribers  nominalirandiotC/*^'^^'^^  °''  •"'P'"'**"  ^"^y  ^y 
may  be  brought  by  some  of  the  sharehn^rrrl  k  ^-f/*'/^,"^  *  ^"'*  ^o*"  'l^a^  purpose 

name  of  the  corpora  itsdf.'  (rv^dlorrGra^e,  4  G^^^^^^^  "°'  ''  "  *'^ 

(i^)  MORTGAGES. 
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in  this  Cftse  to  dec'ule  wlieilier  pnrol  evidence  is  in  nil  cnfles  ndmiasiblo  to  fhow 
lliut  A  deed  of  coiiveyunce  iib-olute  in  it8  terms  was  intended  to  opePute  ns  n, 
nioitgage,  bcc;iu«e  there  iippenrs  npon  the  evidi-nce  to  Intve  been  .  uch  a  d«nling 
between  the  paities  U|jtiri  the  tiitli  of  the  contract  sought  to  be  established  as  pro- 
perly to  adniit  evidence  as  to  whnt  liie  real  contrMct  between  the  parties  was.  and  I 
iiin  ot  opinion  that  the  (.laintiff  is  entitled  to  relief,  because  he  has  shewn  such  deal- 
iiig  as  admitted  evidence  of  the  real  contract,  1  put  it  upon  Mr*  ground  because  I 
de.-'irf  not  to  be  understood  as  ns-enling  to  the  proposition  of  liis  lord.xliip  the 
Chancellor,  {lilak-,)  that  upon  the  question  'mortgage  or  no  niuitgnge,'  pnrol 
evidence  is  always  admissible,  at  present  I  incline  against  the  adinissibdity  ot  the 
evidence."  This  case  was  remni-ked  upon  in  IJowlMiid  v.  Stewart,  (»w  uipeai,)  2 
Graiit,  71,  and  in  this  ca>e  parol  evidence  of  an  alleged  agreement  was  held  in'iid- 
Diifpible.  LeTarge  v.  UcTuyll,  was  also  approved  of  in  Greenshields  v.  Buruhart,  8 
Grant.  1.  In  Holmes  v  Matthews.  (3  Gr.iiit,  879.  rever.-ed  on  appeal;  5  Grant,!; 
B.C.  in  Privy  Council,  5  Grant,  l(j8.)  it  was  held  that  an  unsigned  memorandum'  of 
the  transaction  made  at  the  time  lor  tlieu.«e  of  the  purties,  b\r  the  nttoruey's  clerk 
■who  drew  the  ueed  lor  them,  wa?  insufficient  to  let  iu  parol  evidence. 

In  Barnhnrt  v.  Patterson.  I  Grant,  439;  reversed  in  Greenshields  v.  Barnhart,  3 
Grant.  1,  it  Was  h-ld  that  the  possession  by  the  tenant  of  the  mortgagor  wa-^  ilot 
Buch  n  po.».sessi(m  by  him  as  would  atf"ct  r.  purchaser  fiom  the  mortgag.  e,  with  notice 
of  the  interest  of  the  mortgagor.  (Affirmed  on  appeal  to  the  I'rivy  Council,  6  Granf 
99;  9  \\y,M-o  V.  C.  18.)  See  further  Ferrass  v.  .McDonald,  6  Grant,  810;  Hollywood 
V  Waters.  6  Grant,  8^:9  ;  where  it  was  held  (overruling  Soden  v.  Stevens,  1  Granf 
ZiQ;  Outers  v.  Shaile,  2  Grant,  457}  that  constructive  notice  by  possession  is  suffi- 
cieut  to  postpone  u  subsequent  registered  conveyance. 

See  also  Watson  v.  Munro,  5  nr.)nt,  602 ;  6  Grant,  385 ;  on  appeal,  8  Grant.  60 ;  6 
U.  C.  L.  J.  181.  The  facts  of  this  case  are  as  follows:  in  October,  18ii),  the 
holder  of  a  bond  for  the  conveyance  to  him  of  real  estate,  assigned  over  the  same  to 
a  creditor  iu  payment  of  his  demand,  the  creditor  pacing  at  the  smne  time  a  sum  in 
cash  two  years  after  he  obtained  possession  of  the  property  by  an  action  of  eject- 
ment against  the  debtor,  who  hud  in  the  interim  been  in  receipt  of  the  rents.  la 
December,  1855,  the  debtor  filed  his  bill,  statiufr  that  though  the  assignment  of  his 
interest  was  on  the  f  ice  of  it  absolute,  it  was  in  fHCt  made  by  way  of  mort;rage  only, 
and  praying  redemption.  Issu-  s  were  directed  as  to  the  question  of  mortgage  or  no 
mortgage,  (5  Grant  titjj.)  and  foutid  in  favour  of  plain titf,  after  which,  on  lurther 
directions,  (6  Grarit  385,  i  a  degree  for  ledemption  was  pronounced  in  favour  of  the 
debtor,  which  was  reversed  on  appeal,  and  bill  dismissed  with  costs.  The  court  of 
appeal  held  that  such  a  question  is  properly  one  of  law,  not  of  fact,  and  not  such  us 
forms  a  question  properly  to  be  tried  by  u  jury. 

Walker  v.  Bernard,  (not  reported  in  court  below,  but  decision  sustained  on 
appeal,  0  J  C.  L.  J  34.)  decides  the  principle  upon  which  parol  evidence  is  admis- 
sible.    (LeTarge  v.  DeTuyll,  svpra,  commented  upon  and  approved  of.) 

In  Stewart  v.  Horton,  2  Grant,  45,  parol  evidence  was  admitted  on  the  ground 
of  fraud. 

See  ilso  Bullen  v.  Renwiclt,  8  Grant,  842,  reversed  on  re-henring,  9  Grant  202,  as 
to  an  abs  tlute  sale  with  a  right  to  repurchase  being  held  to  be  a  mortgage  tra.  s- 
action.  '1  his  case  afterwards  came  before  the  court  on  appeal  from  the  master's 
report,  the  master  having  allowed  interest  fiom  the  time  of  tlie  advance,  a  period  of 
eeventeeii  years,  the  court  sustained  the  appeal,  (Entert,  V.  C,  15  April,  lb68,)  and 
retened  it  back  to  the  master  to  review  his  report,  limiting  the  allowance  of  interest 
to  six  J  ears  before  the  filing  of  the  bill,  in  terms  of  the  statute,  though  the  bill  to 
re-asai  ■^p,s  ^y  th9  beir=CTt=sarT  of  the  mortgagee,   acd  uotwithstuudiug  £ivy  T. 


ttviue^'a  clerk 


ivens,  1  Grant, 
jessiou  is  suiS- 
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r::t  ^j:-^  ?ra^' j« -•  a, ---^-o„,  ^  Be..^.  3. 

bei..g  applicable.     (TlH,mp8o^;rwSke8  sls?'^  fi94     H  ?  "/  '""".'f '""  ""^  ^"'•^'^ 
J.  41  ;  Joice  v.  Duffy,  5  U  C  L  J     41  f'.       T      '  .,     /  ^"'••''•t''  v.  llees,  6  U.  (^  L. 
not  reported  in  court  below  but  rever  i,   nn"f,Th  "*"'''  «^Uppe^  Canada  v  Brough 
264.     And  if  the  vendor  is  sued  ItuZl  °" '*"""'«'•  g"'"'"!.  <'•'  nppeal.  8  U.  C.  L  J 
eutitled  to  his  costs  of  ^u^rs^tttrtir/rdeT-^K;.;"  '^^^^^r  '' 

,rl\VZlT:l2  .^?t^«n1ert7ct;r^^"'  ^-^  ^  ^""^^^  ^'-^  -  »"«  own 
c«nnot  keep8uoL  charge  nTivoaHLai.^Hfal  •!^P'-«««  o''  in'Plied  to  di.scha,ge. 
of  the  contract  of  purcL»"e  e.prS  ofimZd'  Virr""","'"'  "'"^"  '^  "^«  »""'« 
discharge.    (Blake  v'  Beaty.Bea't;  v   ila'.'s  Gmnt^ru"''"'"  ^"  ^'"°  '"""'^  ''^ 

cb^^7L!r;2.a£Xrrn;;;^^^  tl.  shen^ unC.  tl.  statute  12  Vic. 
the  judgment.     And  oJn    ^M,rl\fl  "^""fe^g"'-  «»  «he  time  of  regi>teiiui 

be  biun^d  to  pay  off  ju'dgSnT    «  idUs"^;;;?!^  ?«  P'-^""^^^  ^""'^  "o? 

tion  Of  the  pnce  of  .'..e  land  pu dm  ed  Tb  fk  ?,?  iuZl^'^'n^  "'«*'"'*''•  '^  P"'* 
51;  8  U.  C.  L.  J.  J02;  and  s.e  8  U  C  V  'V  /^'"'"'^•''  v.  IhompHon,  9  Grant, 
Metcal.e,  6  Grant,  6J8  )  '''  ^-^'  '^PP'^renily  oveiruling  IVgge  v! 

The  proviyions  of  the  Stat   !*>  Vi<.    ni.   T'j   •„  i  ■ 
un-ier  legal  process  do  not  ^1^  where  , "he  m"","^'  '•'""'''  «f ''^'I^'^Pfion  saleable 
in  form  ^(McCabe  v.  ThonS  6  Or,mt   17^    n  f  1  """."^  *^^  "  ''*'^''  "b^°'"^« 

7  Giant,  496;  Uuibell  v.  Davey,  7  Giant,  jg'  "''"'"•''•  ^  ^'""'»  ^-^-^  f  Oibb  v.  ^Varrtn, 

Shoud  become  due  a  dcovntws    :!,.r;i"  ^"'"'v'  ','""  ""'  '^''"'^   '■■"^'P"! 
WH.,n  the  nature  of  a  pen'il.rCai.rrw lie       ,1/^^^^^^  V'  ''*^'''  "'"^  ''«» 

8uit  were  instituted  at  law  to  reeo  er  1170    „  I    1  T^r^^"^  '•*-''*'^«'-  ""'J  that  if  a 
acion  on  payment  of  the  ^^^^r^^ ^.''\^^::Z::Z:--;^^^^  ^'^ 

nmrrpige  .^il.ered  /r«t  wil    t  ke    ,    .    ,7     j  .E'r,!""'"^'  "'"' "  «"^«'  q"^'  * 
U  C.  L.  J    232.)     See  however  .i!t ,       «  Vn  (""''^"""  '■  ^"'g"an.  6  Grant.  69.);  4 

operate.     ( Vanikfer  v   I'eui''  5  U  c!  L  J   4lT  """  '■'*'''""^  ^"'"'  ^'^  "°* 

g^'pee.  it  was  held  that  this  was  a  nifcre  ,  ex  -c    io.i  of    I "     "^  "  "'"'  '"  ."' "  """•'■ 

!"  P"i..t  of  time,  but  who  I...!.  7'I.r'-  .  .     '  '  '      •  '"  " '  "'  "  P'"cl.aM>i  p.ior 

limdnoa,  y  Grant,  173;  8  U.  C.  l7j."3J4.j"  '''«'='""  ^"^  C""vejui.cc.     (Duuiela  v. 


m 
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As  regards  the  rights  of  the  chartered  banks  of  thia  provinoe  to  take  mortgages 
upon  real  estate  by  way  of  collateral  security  for  sums  advanoea  bond  fide  in  the  way 
of  their  business,  it  has  been  decided  that  they  are  so  entitled,  and  the  advance  of  the 
money  and  the  taking  of  the  security  may  be  contemporaneous.  (The  Commercial 
Bank  v.  The  Bank  of  Upper  Canada,  7  Grant,  250 ;  aflSrmed  on  appeal,  7  Grant, 
423.)  And  they  are  also  entitled  to  a  decree  of  foreclosure  of  such  mortgage.  (Bank 
of  Upper  Canada  \.  Scott,  6  Grant,  461.) 

Chattel  Mortgages. — The  mortgagee  of  chattels,  like  a  mortgagee  of  real  estate,  is 
entitled  to  a  foreclosure  in  default  of  payment  of  the  amount  secured  thereby.  Where 
however,  a  party  held  a  mortgage  on  chattel  property,  and  also  mortgages  on  re^ 
estate,  the  court  refused  to  make  a  decree  for  sale  of  the  chattels  and  ot  foreclosure 
as  to  the  realty.  (Cook  v.  Flood,  6  Grant,  463.)  To  enable  the  assignee  of  a  chose 
in  action  to  proceed  in  equity  for  its  recovery,  he  must  shew  the  existence  of  some 
diflSculty  or  obstacle  in  his  way  to  prevent  him  from  recovering  at  law.  (Ross  v. 
Munro,  6  Grant,  431.)  See  further  as  to  chattel  mortgages,  Fisken  v.  Rutherford 
8  Grant,  9.  ' 

(/*)  AWARDS. 

General  charges  of  partiality  against  an  arbitrator  are  not  sustained  by  general 
affidavits,  that  throughout  the  arbitration  he  had  evinced  a  hostile  disposition 
towards  the  party  complaining.  (Burr  v.  Gamble,  4  Grant,  626.)  Sea  Hickman  v. 
Lawson,  8  Grant,  386,  as  to  improper  conduct  of  one  of  the  parties  before  the 
arbitrators  being  sufficient  to  invalidate  the  award.  Ai  award  may  be  good  in 
part,  and  bad  in  part,  but  although  this  is  the  general  principle,  still  where  arbi- 
trators found  a  sum  of  money  due  to  a  creditor,  and  directed  the  debtor  t  j  pay  and 
the  creditor  to  receive  such  amount  in  a  certain  specified  manner,  the  creditor  was 
not  allowed  to  adopt  the  award  in  so  far  as  it  found  the  sum  due,  and  reject  that 
portion  of  it  directing  the  mode  of  payment,     (Dalton  v.  McNider,  6  Grant,  501.) 

A  defendant  to  an  action  at  law  pleaded  by  way  of  equitable  defence  an  alleged 
agreement  made  for  valuable  consideration  to  give  time  by  the  plaintiff,  and  a  verdict 
was  taken  for  the  plaintiff  in  that  action,  subject  to  be  increased  or  reduced,  or  a 
verdict  entered  foV  defendant  by  the  award  of  an  arbitrator  chosen  between  the 
parties.  Before  the  arbitrator  had  entered  upon  his  duties  further  than  making  an 
appointment  for  the  parties  to  attend  before  him,  the  defendant  in  the  action  filed  a 
bill  in  equity  seeking  to  restrain  the  proceedings  at  law,  alleging  as  a  ground  for 
that  reli°if  the  same  facts  as  had  been  pleaded  by  him  in  the  action  at  law.  The 
court  refused  the  relief  prayed,  and  dismissed  the  bill  with  costs.  (Pomeroy  v, 
Boswell,  7  Grant,  163.)  It  was  held  in  this  case  that  it  is  a  contempt  of  a  court 
of  common  law  to  proceed  in  the  Court  of  Chancery  after  a  reference  to  arbitration 
under  an  order  of  that  court,  which  orders  the  party  to  perform  the  award. 

As  to  making  an  award  an  order  of  court,  it  was  held  in  Wadsworth  v,  McDougall, 
6  Grant,  290,  that  where  a  case  has  been  referred  to  arbitration,  and  an  award  made, 
such  award  must  in  all  cases  be  made  an  order  of  the  court  before  any  other  order 
in  the  cause  can  be  made. 

And  see  as  to  making  an  award  an  order  of  court.  In  re  Taylor  and  Bostwiok, 
Grant's  Cham.  53. 

See  further  as  to  awards,  Jekyll  v  Wade,  8  Grant,  363  ;  Ruthven  v.  Kossin,  8 
Grant,  370, 

It  is  necessary  that  the  witnesses  should  be  examined  in  the  presence  of,  or  at 
least  with  notice  to  all  parties,  or  the  award  will  be  set  aside.  (Hickman  v.  Law- 
eon,  supra.) 


or  and  Bostwiok, 


ven  V.  Kossin,  8 
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(«■)  DOWER. 

paid  up  his  purchase  money  or Tuined  a  oZvJ  ^^  °'*'®  .*  P*"°°  **»«>  ''ad  not 
containing  aVower  of  salel^  SeMof^^^^^^^^^ 

until  after  the  death  of  the  morteaeor  ftftP^lar,^- ^l  ^^.  °^  '^**®  ^"^  "">*  exercised 
a  bin  against  the  purchased forTow;r?nThe^*if  ""'^7  "'  '^'  mortga^^or  filed 
thereto  for  want  of  eauitv  was  awI!^      .         mortgaged  premises.     A  demurrer 

«t.tesas  thehusbanrde^sSed  of     tUsXwl,"^'*^     'l'' -''  ^"''^  «'1""*"S 
498.)   A  Mie  of  i.„d  f„r  (SSer  the  VViM 'r  .Sf!  ''  «™°'"'"«>.  3  Orw^ 

b..d  dW  po»e,.ed.    (Craig  .^rpSS.  8  GS/Ssa.)' "°'"'  """"' ""  '"'' 

»r,.i„  portion  o'f  ,L  ».."  during  hri;,f4p 'o°  of  l.'.^Ti"''  S""'"  -J"'  » 
that  this  was  bindinir  on  all  nftrti^a  iZ\!.J  *  a  "^^IP!"'  °^  "«f  dower  therein  ;  neld. 
Statute  of  Frauds  aVaroiaSment  of  dotpr\«-'"^  an  agreement  not  within  .he 
Rowe  V.  Power,  2  B  &  P  N  R  <U  .f„nH  fu  ^^'""^  ^°''^''  ^^"'^  o°  ^0"er.  269  : 
of  the  estate  from'dtruVwn^he'Lwress  a"Th'//r'"^^^ 
(Leach  T.  Shaw,  8  Grant,  494  )  ^"  ^""''^"^  *^""°«  '^e'"  "Retime. 

..2«\ttrrr2S/ro7^^ 

.n  unsatisfied  mortgage.     (&eney  v.  Lo;eT9  Grant!  265  )  ""'^  '"  "'**'"° 

(*)  INFANTS. 
juStflrdSed'Spof  lys'court  ^3  "f*'^,  ""r'  ''  ""''"^  ^'^^  <^'»«°^^«d,  th. 


~ w.  ...»  aiuLucuiaio  cure  or  tne  t-our 

Ca.  Ab.  766 ;  Butler  v.  Freeman,  I  Amb. 

Milli'^"*"^^!.^.*  l<^''a°^289.  J?«^en,  V.  C,  observed.  "The  fact  is    that  tl.«  .«» 
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last  mentioned  to  this  oonrt."  Under  the  act  respecting  the  appointment  of  guar- 
dians, (Consol.  Stats.  U.  C,  oh.  74.)  the  right  of  appointment  would  appear  to 
belong  exclusively  to  the  Surrogate  court  for  the  county  within  which  any  such 
infant  resides;  (sec.  1 ;)  it  has  been  held,  however,  In  re  Stannard,  Grant's  Cham. 
16,  that  this  enactment  does  not  expressly  exclude  the  jurisdiction  of  the  court, 
which  has  always  been  entertained  for  the  appointment  of  guardians  to  infints, 
Chancery  having  exercised  jurisdiction  in  any  case  not  cognizable  at  common  law  is 
not  ousti'd  of  that  jurisdiction  by  an  act  subsequently  passed  giving  to  common  law 
courts  authority  to  adjudicate  upon  similar  cases,  the  rule  being  that  equity  having 
once  exercised  jurisdiction,  cannot  be  deprived  of  it  otherwise  than  by  an  express 
and  positive  enactment  of  the  legislature. 

See  as  to  appointment  of  guardians,   White  t.  Cummins,  2  Grant,  897,  487; 
Anon.,  6  Grant,  632. 


{I)  IDIOTS,  LUNATICS,  AND  THEIR  ESTATES. 

The  law  not  presuming  an  idiot  likely  ever  to  attain  any  understanding,  formerly 
vested  the  custody  of  him  and  his  lands  in  the  lord  of  the  fee,  but  by  reason  of  the 
manifold  abuses  by  subjects,  it  was  at  last  provided  by  common  consent  that  it 
should  be  given  to  the  King  as  general  conservator  for  his  people,  in  order  to  pre- 
vent the  idiot  from  wasting  his  estate,  and  reducing  himself  and  his  heirs  to  poverty 
and  distress.  (17  Edward  II.,  ch.  9.)  Before  the  Court  of  Wards  was  erected,  says 
Lord  Hardwicke,  the  jurisdiction  both  as  to  idiots  and  lunatics  was  in  Chancery,  and 
after  the  Court  of  Wards  was  abolished  by  act  of  parliament  it  reverted  back  to  the 
Court  of  Chancery.  The  power  of  the  Chancellor  as  to  idiots'  or  lunatics'  estates  is 
derived  under  the  sign  manual  in  virtue  of  the  prerogative  of  the  Crown.  The  Chan- 
cellor, who  is  usually  invested  with  it,  is  responsible  to  the  Crown  alone  for  the  right 
exercise  of  it,  and  therefore  an  appeal  will  not  lie  to  the  House  of  Lords  from  an 
order  made  in  lunacy,  but  must  be  made  to  the  King  in  council.  (Sheldon  v.  For- 
tescue  Aland,  3  P.  W.  107  ;  Rochfort  v.  E.  of  Ely,  1  Bro.  P.  C.  460.)  The  sign 
manual  is  a  standing  warrant  to  the  Lord  Chancellor,  or  any  other  officer  of  the 
Crown,  (for  the  grant  is  not  of  necessity  to  the  Chancellor,)  to  grant  the  custody  of 
lunatics,  and  is  a  beneficial  one  in  the  case  of  idiocy,  because  the  King  could  not 
only  grant  the  custody  of  idiots,  but  also  the  rents  and  profits  of  their  lands.  As  to 
this  latter  point  Lord  Redesdale  expresses  a  doubt  (Lysaght  v.  Royse,  2  Sch.  &  Lef. 
163,1  and  Lord  .Nottingham  also  in  Prodgers  v.  Phrazier,  1  Vern.  9.  As  to  the  vari- 
ous authorities  in  regard  to  the  jurisdiction  as  to  idiots  and  lunatics  and  their  estates 
see  Fonblanque  on  Eq.  66  et  aeq. 

It  would  seem  from  these  authorities  that  in  the  case  of  a  lunatic  the  King  is  a 
more  trustee,  in  the  case  of  an  idiot  he  has  a  beneficial  interest.  The  ditl'erence  is 
fully  expounded  and  clearly  explained  by  Lord  Eedesdale,  In  re  Fitzgerald,  2  Sch. 
&  Lef.  486. 

The  jurisdiction  of  the  court  of  this  province  includes  that  which  in  England  is 
conferred  upon  the  Lord  Chancellor  by  the  Crown  under  the  sign  manual.  (See  infra 
sec.  31.) 

Where  the  estate  of  a  lunatic  is  of  small  amount,  the  court  will  combine  in  one 
reference  to  the  master  all  the  usual  enquiries,  although  the  several  objects  are  in 
England  the  subject  of  distinct  references.     (Re  Duggan,  2  Grant,  622.) 

(m)  STAY  WASTE. 

Courts  of  equity  interfere  in  cases  of  waste  now  by  bill,  by  which  not  only  may 
fatare  waste  be  testrained,  but  timber  already  felled  may  be  secured  for  the  benefit 


ant,  897,  487; 
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Md^hav^wir^nl  nni'  ^\  '««*''*'°i»8  tl>«  party  guilty  of  the  waste  from  removing, 

u  ^y        .  °*  °°^^  laterposo  to  restrain  legal  waste,  but  also  to  restrain   what  i« 

;^  ?«  J  •°?\",''^'  "  ^'"""^  ornamental  trees.  Ic. ;  as  to  the  origia  of  X  Turisdictiol 

as  to  equitable  waste,  see  Goodeson  v.  Gallatin,  Dick.  466.  "»e  JunsaicUon 

ini^ni*  ''"*  ''^  """'li^'  '"y"  ^"•^'"■'''  (Pleading,  183.)  courts  of  equity  have  in  many 
mstances  given  remedies  where  the  common  law  has  provided  not?e,  thus  in  he  case 
of  co-parceners  and  tenants  in  common,  the  court  has  interfered  to  Vreventth! 
S  the  S  "' ''''  ^''''''''  '^  *"^'  co-P'^rcener  or  one  tenant  in  common!  t'o  the  ?njij; 

No  injunction  will  be  granted  between  tenants  in  common,  exceot  in  cases  of 
actual  destruction  but  where  a  tenant  in  common  of  one  moie?}  was  fru  tee  of  the 
Jl  wnA   '•  T}^'  ''°?  .^^'  ^'"'"g  *'™^"  f^'  ^^'  0^^  benefit  in  bTeach  of  his  trust 
ilh,;  „f  ^''"*'^^'°"  ''"'I!?  '"'  ''  ^'^°«  considered  that  his  powers  of  d^posi  on  and 
rghts  of  ownership  over  his  own  moiety  were  to  be  exercised  in  suborStion  to  h°  s 

t^  t^i^r  ^- --^-^^  ff s  ;i^^r  :st^«rinSi  S 

ear^trforrickJnnT""-':'"  ^'  "^^''''^^^  "^^  *!»«  «"it  of  a  co-tenant  from  digging 
earth  for  bricks  on  thejomt  property.     (Dougall  v.  Foster,  4  Grant,  819.)  * 

A  mortgagor  in  possession  will  not  be  restrained  from  cuttinz  timber  for  fuAl 
fencing  and  repairs  upon  the  mortgaged  premises,  but  he  wil    bf  re^raTned  f "om 
fdlmg  trees  for  other  purposes  if  it  does  not  cleady  appear  that  the  pronertv  nl? 

me  mortgage  debt.  Spragge,  V.  C,  in  his  judgment,  says.  "I  think  that  whpn  fna 
it?ch  wlrr«*«' '•'.  */*™'  '^'  ^<>^^i^Zov  should  ^be  reZ  Sed  fro  jSny  act 

wS  Sh  ,T  n  ^  ^"""^'a^IKI^  *?^  °^  "-^^  ^'••^^"^'•y  ^°«''l«°t«  ««•  conveniencesTf  a  farm 
which  It  possessed  at  the  time  of  the  mortgage  being  given."  (Russ  v  Mills^ 
Grant,  145.)    In  Cawthra  v.  McGuire,  6  U.  C  L  J  142  F»u«   vrl  iT'      a  iJ 

''±:^J\r  '^^?7''  ^°  ^'"«  '-  «"•'•'' 2  L';;'289tfa    orbing  toi'rl,;': 
mr&     '  '"  '  security  of  one-third  more  than  the  amounrdue  on  hiS 

A  purchaser  having  entered  into  possession  under  his  contract,  and  failine  to  ner 

IrTemllllfrT*  ""^  "^**  J"'^  P"^"«"*«'  ^^'  '''''^^'^  from  comSg  wLte 
or  removing  or  disposmg  of  timber  already  cut  down  on  the  premises"  rFWrlrl 

Kerr,  2  Grant,  668  670;  Mitchell  v.  McGatfey,  6  Gmnt  361  :)^and  such  anTn?^^^^^ 

KA^t^"^-^*!®!  "^  *  *"""  ^^  y®**"^  ^°  possession,  will,  at  the  suit  of  the  morteoBor 
be  restrained  by  injunction  from  felling  timber  on  the  mortgaged  premiseralthoS 
rhiXi^"^'l.°'?J  have  obtained  the  consent  of  the  reversionfr  to^what  he  is  ddnf 
Li!  Vk""  y- S^^lJ^n.  1  Grant,  318;)  and  qucBve,  whether  the  principles  otlawwhifh 
Trl  Lr  ^'^^V^  *"'"°'^  '^"^  reversioner  in  relation  to  growing  timC  in  EngTand 
are  apphcable  to  an  estate  as  to  which  the  beneficial  enjoyment  of  the  S?; 

;  rg  ^tirbri/^;%T9"82o''r  ^^^  '^  '^r'''''  throVgh^r^dUrU?;'  s 

growing  limner,     {ibid.,  319,  320.)     Where  a  lease  is  cranted  with  riffht  tn  i>»t 

imber,  the  surrender  of  the  lease  also  determines  theright  to  cut  the  timber 

(Stegman  v.  Fraser,  6  Grant,  028.)  ^  umoer. 

r«T?„^"^^  ^u"**  °^  *^®  considerations  applicable  in  England  to  the  subiect  of 
restraininir  the  fliittin<»  nf  timv.-..  «r, — ♦»— f..u  _-„_  j-    .  .  .^  .  .      ".     .".  »uojeci  or 

vat  ♦!,<.—,"  .""7=  " "*'•  *>P''»«t''  ""u  Tc?y  dimiBitiaea  roroe  m  this  orovinoe 

yet  there  li  do  prmoiple  upon  which  the  court  of  this  province  can  refuse  to  uidecl 
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♦K«7,?„,-^  1  *  '  "r"°*>  802,  where  an  injunction  was  granted  at  the  instanoe  of 
land  &?r"  r^'r'^  "''^.^'^  ^^"'^^^  *°  '•°«"-«'"  Bub-vendees  who  occupied  th« 
bar^hcln       J„IT^7h  "  '^t  ^'^"'^    ^^'^  """"«•  ^*  »•«•»•  ««^'^te  sold  all  the  hemlock 

Set'^ShrFtk;  5  rnt^'es^r^" ''' "'" ""'  "^'  '^  "''* '° '""  "*• 

(n)  SPECIFIC  PERFORMANCE  OF  AGREEMENTS. 

» Jetmin'tsls^otrrrl^n'''-'^  V  ."°"''?  "{'^''''^  '°  ^"'"^^^"8  «P«°5fi°  Performance  of 
agreements  's  of  a  very  ancient  date  it  being  referred  to  in  the  year  book  of  8  Ed 

a1:'J:  \  ^°\^y  »  s«'ies  of  decisions  established  that  courts  of  eauitv  mav 
decree  a  contract  to  be  performed  in  specie,  at  least  wherever  a  court  of  ?ai  wouW 

f ompenS;  Z  tJe  "^'P"?'"'""""''  \"'  '^^"'^  ^^""^^^^  ^^'^  »«^  ^e  an  adequa  e 
compensation  for  the  non-performance,  the  party  wanting  the  thing  in  specie. 

Ed*  80  f" Thf«"n  ^"^  ^^f^^''*:'''^  ["  «P"'«.  ™"st  be  fair  and  reasonable.  (1  Foublanque 
«?;nffi;LTr  P'^°P<«'V°?  .'^  ^'^"^  generally  stated  but,  though  equity  will  enforce  th! 
snecfic  performance  of  fair  and  reasonable  contracts  where  the  partywams  J! 

cSL  be"or''wrinTend?;r'.  '""'  ''  ^°  ""',  ''''''  ^'^y-  ^^^  ''  »»>«  breKf  con  rac 
can  be  or  was  intended  to  be  compensated  in  damages,  equity  will  not  Interfere      Tt 

enforce  the  specific  performance  of  agreements  for  the  non-performLTe  of  which 

stn^fhTdr"'?-^'  Tl'!"^  *"  ^"™'*«^'''  ^^*  '^«  '^'  <^«°reemg  of^pecrperforiTan  5 

f  thi  nlZtiff Tr-f,  '^u  "°"'S"  f "''  "•'^  ^'  considered  as  an  universal  rTe^fSJ 

/Jn! J        ^  '   *' '.®   ''^  '"''"'"^^    ^°   difficulties  which  cannot  be  immedirtdJ 

removed    equity   will  not  compel   the  defendant  to   take  a  conveyance    tLouJh 

rronbCue"'f89  m7  The^"'^"^  T  '^T'  '^^  ^''  comp'tbg^his'^uJcSal' 
atSns 'o'n  Te  ^sub'  c?rcSwleXr';Lt  mu^u^T^ilSl  TtT "  '^  '''''' 
TotVedi^'^-^J'^^^^^^''"^"^^"^^^^^^^^^^^^^^ 

ihlT„^!i^''' f' r"  f  °^"'^'"'''' j"«*'"^«' «P«°'fi«°«'-fo'mancV^ 
nave  compelled  the  performuuce  of  agreements,   or  refused  to  do  so   and  in  Knn  { 

The  court  ha.  Mthority  to  declare  »oiii  a  sale  of  lands  by  sheriir  fMcOillT 

^^iteir^.\^r.r;rjarrd=^^^^^^^ 

eo«p8i  spcsino  penormauce.     (i;avis  v.  Snyder,  1  Grant,  134.)  ""      " [ 


)f  au  order  in 
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-'^Zr(X:tVt^^^^^^^^  -th  specific  performance,  and 

r.  Williamson.  1  Grant.  ^sXV'iluS S^T^^^^^^^^  of  Farquharson 

ance  of  a  contract  under  circumstfinflM  nol?;!.,  i    i  ®°  ^°^  *^'^  specific  perform- 

cae".  The  court  held  tLt  fhe  cira'.  f"  n  *'^^  '"'  '"' '°  ^^'  statement  of  the 
meaning  of  the  Statute  of  Fraud  Ju  that  «„«•'  T  ""''  '",^"ting.  within  the 
court  to  decree  the  specific  performknce  of  fr,'"\''PP*^^^^^  *"  authorise  the 
bond  in  the  case  -fe^rred  "to^^fZ^P^^J,;  S^^^^^  the 

J.:  rs' h;rdr;lkeTe"c\ic'"of':j^r.';  *'^  ^r'""'^'  ^--«  '-^^-  po-ea. 

145.)  So  ogain,  where  a  nartv  L  ^^«  «*^tute.  (O'Neal  v.  McMahon.  2  Grant, 
madi  and  if  wa's  theTn'te^tirn  o^b^h  vt&ZtZT''''^^  "'^"  ^'^,  ''^'''^''  -»« 

would  take  the  case  out  of  ZZ:;r\J:Z^i,  K^  .e^t!?.  ToZrATr  '' 

wil!r:re;:te  «:  ^^fpeltan^tS  JJhTe  ^"  ^"7^^^  ^'  *  ^^^  «-*-* 
than  payment  ot  a  Jortio^n  of  t^p^cr  |tnta  ^^  Th^V/a^ot  5  ^n?  aT/J 

the^r:r(s«t:n"":"iher6V^  rArrtr'T"""/"^'^"*  *«  -^^^^^ 

should  be  saUsfactory  and  free  from  disLn  J.l    „  !1'^?°'  '^  ^^^^  P''''"^  «g'«ment 
performance,  should  be  clearly  refemble  to  ^uT'nn  1  ^^^  *°''  "''"'*  "P"°  «'»  P^""' 
(/6«rf).    See  further  as  to  possession  for  t«„  I        ^  7'  «g''««"e''-t.  and  to  no  other, 
to  be  part  performance  suCent  to  ,ake  a  nS"  ""f  'r°'""  °^  ^«"°««  »'«'"«  held 
cutt  V.  Rees,  3  Grant,  G27!)  ^  ^^  ^*"*  "*"'  °^  ^'^^  '"'*"^«-    (««''- 

of  a  par  '  contract  would  not  be  suffiden?  to  fl.tiv  k     *°  ^'^."•ssun  in  the  answer 

writing.  ,f  the  statute  is  expressirsetTp  in  bafs^^^^  ?  ''''  "^'^"''^  "^  * 

Wright  T.  Henderson,  1  U.  C.  Jur  2,  309.  "^  "'  '^  ^^'^  performance, 

wift  l;""eTiveird  Jo^^r^by'tKte^nS^d  h.!^''?^- V"'  '^'^''''^^^^^  *<>  *^«  -'«nded 
its  contents,  evidencing  an"^  agree.Lent  fo^a  "ttirmt  "I!  ""''  ^'''  '^ 

sufficient  writing  within  the  statu  781L;,[k„?v.^"'  ''^.^™'  "'*«  ''^•J  to  be  a 
(Gillespie  V.  G.o^r,  3  Grant.  Ss),',?^:^/     "  '^'"'  "'  ^''^  ^^^^^  ^'^  ^«  •''^'^^ged. 

tait7ernT;rSl^,7:„tfL':^^^^^^^^  --/'  which  clearly  ascer. 

a  portion  of  the  money  leftunnaid^rf^  h!  P""?^*^^^  """"ej^'  but  omits  to  state  when 
such  portion  shouTbe'^s  cure7b;  moVt!^^^^^^  '^!;h°"g^!  [t  provides  that 

(Devine  v.  Griffin,  4  Grant,  G03)^'  ^ '^"''"«  ^''^'°  ^'^e  statute. 

fcj  specific  performance  wns  dismissed,  on  the  eroi  S  .'„.h  i  .  i    "     "  ""  '■"° 
10  >he  general  rule.    (WKham  ,,  Smi.i,,  6  03(203  ■  1  BC  I  J  ^is""""'"''"" 

b/anTer°t"aeTi^:;'£?sri;:ri;°s:nfoT;rir"'"»'"'/-^ 
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ftarther  as  to  whfit  is  a  suiBclent  signed  memorandum  within  the  statute,  and  how  far 
a  paper  refurred  to  in  auch  memorandum  {e.g.,  tlio  couditioDS  of  sale)  can  be  iaoor« 
porated  witli  it,  Dalton  v.  McUride,  7  Grant,  203,  4,  5,  6. 

A  paper  containinf;  the  conditionn  of  ealo  and  the  numbers  of  the  different  lots, 
upon  whicli,  opposite  the  lots  the  respective  purchaser's  names  were  written  by  the 
auctioneer's  cleric  in  pencil,  and  afterwards  covered  with  init,  held  to  be  a  suffioient 
signed  contract  within  the  statute.     (Crooks  v.  Davis,  6  Qrant,  820.) 

Where  an  agent  authorised  to  sell  for  cash,  accepted  bills  from  the  vendee,  held 
the  principal  was  not  bound.  (Brown  v.  Smart,  1  Qrant,  £.  &  A.  148;  2  U.  C.  Jur. 
80;  reversing  s.  c,  1  U.  C.  Jur.  2,  p.  172.)  And  see  this  case  genoially  as  to  the 
question  who  is  a  duly  authorised  agent  within  the  statute. 

As  to  time  being  of  the  essence  of  the  contract. — As  a  general  rule  time  is  not  of  the 
essence  of  the  contract,  (Hook  v.  McQueen,  2  Grant,  493-4,)  but  the  tendency  of 
modern  authorities  is  that  time  is  material,  and  that  parties  should  apply  promptly 
for  the  assistance  of  the  court.  {Ibid,  494.)  Time  may,  however,  be  made  of  the 
essence,  and  the  contract  will  then  on  that  head  be  construed  strictly.  [Ibid,,  p. 
494  ;  Ewing  v.  Good,  1  U.  C.  Jur.  1,  70  )  Where  it  has  been  made  of  the  essence, 
it  may  be  waived,  however,  as  by  acquiescing  in  proceedings  taken  to  complete  the 
tit'e  long  after  the  time  named,  or  by  treating  the  contract  as  still  alive  in  letters  or 
Terbal  communications  with  the  other  party,  or  his  solicitor.  (McDonald  v.  Garrett, 
7  Qrant,  609,  610.) 

Laches.— It  was  held  in  O'Keefe  v.  Taylor,  2  Grant,  95,  that  a  delay  of  three 
years  was  not  under  the  circumstances  sufficient  to  disentitle  the  purchaser  to 
specific  performance. 

Three  years  delay  on  the  part  of  a  purchaser  out  of  possession  in  taking  steps  to 
enforce  his  contract,  will  disentitle  him  to  a  decree  for  specific  performance.  (Hook 
T.  McQueen,  2  Grant,  490;  affirmed  on  re-argument,  4  Qrant,  231.)  The  court 
considered  in  this  case  that  under  the  circumstances  of  this  country  a  much  less 
delay  will  in  many  cases  be  sufficient  to  bar  a  party  from  obtaining  a  specific  per- 
formanc  of  a  contract  for  the  sale  of  land  than  would  be  sufficient  for  the  purpose  in 
England.  The  judgments  of  the  members  of  the  court  in  this  case  exhaust  the  various 
grounds  upon  which  specific  performance  will  be  refused  on  the  ground  of  laches. 
See  also  Van  Wagner  v.  Terryberry,  5  Qrant,  824,  where  the  delay  was  nearly  four 
years ;  Bell  v.  Wood,  mentioned,  6  U.  C.  L.  J.  148  ;  Crawford  v.  Birdsall,  8  Qrant, 
416  ;  and  Chevallier  v  Strong,  8  Grant,  320.  In  this  last  case  it  appears  that  the 
contract  was  entered  into  in  1832 ;  that  the  purchaser  then  left  Canada,  having  put 
his  father  in  actual  possession  of  the  premises,  to  remain  therein  until  his  return ; 
he  returned  in  1855,  and  then  tendered  the  purchase  money  to  the  widow  of  the 
vendor,  who  refused  to  accept  it  or  perform  the  contract ;  the  premises  then  being  unoc- 
cupied the  purchaser  entered  into  possession,  remained  therein,  cut  timber,  and  ex- 
ercised other  acts  of  ownership.  The  court  held  that  the  plaintiff  was  not  entitled  to 
any  relief,  on  the  ground  of  laches.  Tlie  most  important  part  of  this  statement,  i.e., 
when  the  occupation  by  the  father  was  determined,  is  omitted,  and  it  cannot  be 
gathered  either  from  the  statement  or  judgment,  upon  what  ground  the  court  held 
that  there  had  been  laches,  it  being  an  acknowledged  principle  upon  which  the  court 
has  invariably  acted,  that.the  defence  of  laches  does  not  apply  where  the  purchaser 
has  continuously  been  in  possession.  The  doctrine  of  laches  is  also  inapplicable 
where  the  purchase  money  has  been  fully  paid,  for  by  an  acceptance  of  the  purchase 
money  the  vendor  becomes  a  mere  trustee  of  the  land,  and  the  case  is  governed  by 
the  Statute  of  Limitations.    (Crawford  v.  Birdsall,  8  Grant,  415.) 

An  unanswered  proposal  for  an  arbitFatlon  and  eofrespondeacs  wetween  the  plaia- 
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do  what  he  was  bound  to  do  in  order  to  bring  hl.solf  withfa'tt'^rs  ZlTSJ's 

tect  himself  against  suits  at  Z^nance^ortL  owner  bu'w'^n'^'to""^-'"'  /°  P?" 
the  metes  and  bounds  of  the  land    no  ZJZn.^'  7^^  ^.,'*  dispute  as  to 

chaser's  mill  was  des  roved  by  fi^  when  th^  vo  ?'  ^"°»'"^  ""/^l  -^ftor  the  pur- 
vendee  not  then  requiring  be  uho  of  The  land  decw":!  T^""'^  V''  1^'''^'  ^»*  '*>« 
The  court  of  appea?( reversing  t'elotion'^o?  tSr S  b^.orSrJ  d  ilf  "S";' 
394  )  refused  to  enforce  the  contract,  and  dismissed  the  bUl  of  the  tendor  fifed  ?„; 
that  purpose  with  costs.  (Blackwood  v  P.ml  d  nr,.,.t  rrn  ^JP.  ^^^'^  ^'^^ 
said.  .;  It  is  true  that  the  mWe  ci."Zsta"  c^r  f  in^d'^cq  ^of  pl^ 
will  not,  as  a  matter  of  course,  induce  the  mnrt  t^VJf,,L      ^  ^f  purchase, 

They  do  not  set  themselves  acV^Xsly  to^rnsitr'wrtir  Tl  e% 
against  had  what  others  would  take  to  be  a  full  cnn^WlArn »!«„*•        ^     ^  appbed 
which  he  deliberately  entered  into      But  full  effect  mnlT-\{;  '»°,f' g-^gement 
the  cases  which  have^ffirmed  that  princ  pie     a^d  ySere  would  h^  f'"°7''  ''■  l" 

of  laches  and  waiver  by  the  Vendor.  ^  ^'^''''  P''""'^'^  '^''^^  «°  ^^^^  6r°"«d 

Option  /o  /JwrcAfifse.— In  Forbes  v.  Connolly    5  Grant    fi-i?    thn  \.;u 
enforce  a  specific  performance  of  the  contracfin  the  form  nf'„        ^  '  7"'  ^'"'^  *° 
and  failing  that,  then  for  a  conveyance  upon  ?rl  referred  to  \'''''TV''  ''""''y' 

exercise  his  option  only  upon  the  pe'r?otance  f  cchS'^^^^^^^^^  ^I'^Z?  '<> 

rests  upon  a  wholy  different  fontinir  frnr«  «„  ''j.'"'"  "P'^'^nea  terms,  the  contract 
purchase  of  land,  and  that  a  party  ^ntUled  toZZIl  "°"'r^^  ^''^  '^^'  ^'^^ 
8bew  that  he  has  perfura.ed  aU  the  term  unonT  w ''  '  ^^^^^'^  «Ption.  must 
is  entitled  to  exerLe  that  option'''  Te'bSf  wa^'dis'mSeTS  ^o'^t:'"'  ^^°"^  '« 

J^!tKSttfrs;;Jt^rVS:^SrfZ^"'"*^l^"-'^-«^ 

the  property  contracted  to  be  sold,  and  after  . e vera  derndsn^''"!.'  of  Payng  for 
the  purchase,  the  vendor  sold  to  a  third  nartvS,«>-^  '  ^  "^  complete 
purchaser,  who  did  not  forbid  the  sale    and  „L!iio  ,        know  edge  of  the  original 

wards,  when  by  reason  of  the  ctstructionoVaSoa^^  '*'  "^^'f'^'' 

much  in  value,  filed  a  bill  to  ohtnin  u  J..;^  ^J^,™'  **'^'""'^  ^"^^  increased  very 

diamissed  his  biU  with  costs,  "(i^ist^,^ S^nSd,' 4  arant!  loi^'  ''"  '""* 
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riVZe.— Taking  possession  by  the  purchaser  is  not  a  waiver  of  the  right  to  a 
reference  as  to  title,  but  the  purchaser  is  bouud  to  pay  his  purchase  money  into 
court  pending  the  enquiry  before  the  master,  (O'Keefe  v.  Taylor,  2  Grant,  806,)  and 
BO,  where  the  bill  was  by  the  vendor,  the  purchaser  was  required  to  pay  his  purchase 
money  into  court  pending  the  enquiry  as  to  title,  he  having  made  unreasonable  delay 
in  payment,  (Crooks  v.  Glenn,  8  Grant,  239,242;  following  O'Keefe  v.  Taylor, 
tupra,)  and  from  the  peculiar  mode  of  dealing  with  landed  estates  ia  this  country 
the  court  will  not  introduce  the  strict  English  rule,  with  respect  to  waiver  of  title, 
by  the  fact  of  possession,  (Morin  v.  Wilkinson,  i:  Grant,  157.)  Where  a  purchaser 
filed  his  bill  praying  for  a  specific  performance  if  a  good  title  could  be  shewn,  and  if 
otborwise,  that  the  bond  might  be  delivered  up  to  be  cancelled,  the  vendor  failing  to 
shew  a  fid  title,  the  court  decreed  the  other  branch  of  the  prayer.    {Ibid.) 

The  court  will  not  compel  a  purchaser  to  accept  a  title  unless  it  is  reasonably 
clear  and  marketable.     (Francis  v.  St  Germa'.a,  6  Grant,  636.) 

Where  a  purchaser  thad  entered  into  possession  and  erected  machinery  and  made 
several  alterations  in  tlie  property  while  in  occupation,  and  where  the  expense 
of  restoring  the  property  to  its  original  condition  was  considerable  the  court  held 
that  by  these  acts  the  purchaser  had  waived  his  right  to  call  for  a  good  title.  (Com- 
mercial Bank  v.  McConnell,  7  Grant,  323.) 

A  clause  in  the  conditions  of  sale  that  the  vendors  shall  only  produce  certain  title 
deeds  and  an  abstract  of  the  registrar,  iind  that  the  purchaser  shall  not  be  entitled 
to  call  for  any  other  proof  of  title  does  not  exempt  the  vendors  from  showing  other- 
wise a  good  title.  (The  Canada  Permiment  Building  Society  v.  Wallis,  8  Grant 
368.)  On  a.purcbase  of  land,  the  price  for  which  is  payable  by  instalments,  the 
purchaser  may  require  a  good  title  to  be  shewn  before  parting  with  any  portion  of 
hio  purchase  money,  and  in  the  event  of  the  vendor  taking  proceedings  to  enforce 
payment,  the  purchaser  upon  bringing  into  court  the  amount  actually  due  will  be 
entitled  to  an  injunction  to  restrain  the  action  until  the  title  has  been  investigated- 
and  the  fact  that  the  prior  instalments  of  the  purchase  money  have  been  paid  is 
not  A  waiver  as  to  title.  (Thompson  v.  Brunskill,  7  Grant,  542  ;  followed  in  Gam- 
ble V.  Gummerson,  9  Grant,  193,  201.)  These  cases  impugn  the  judgment  ia 
Chantler  v.  Ince,  7  Grant,  432,  where  tlake,  C,  decided  that  as  the  vendor  had  only 
undertaken  to  convey  the  estate  free  from  incumbrances  at  the  end  of  three  years, 
could  not  be  compelled  to  discbarge  the  incumbrances  in  the  meantime.  See  par- 
ticularly the  remarks  of  Eaten,  V.  C,  9  Grant,  199.  Where  the  owner  of  fifty 
acres  of  land,  the  title  to  one  of  which  was  defective,  sold  to  a  purchaser  who  had 
knowledge  of  the  defect,  and  agreed  to  purchase  the  whole  for  a  certain  ?um,  the 
purchaser  with  others  had  at  the  same  time  an  independent  interest  in  the  one  acre, 
and  obtained  a  decree  ordering  the  vendor  to  convey  it  to  him  and  the  others,  the 
vendor  then  filed  a  bill  for  specific  performance  of  the  entire  contract ;  it  was  held 
that  the  purchaser  must  pay  the  whole  of  the  purchase  money  on  receiving  a  clear 
title  to  the  forty-nine  acres.     (Curran  v.  Little,  8  Grant,  260.) 

If  tb3  vendor  cannot  make  out  a  title  and  the  contract  is  therefore  rescinded,  the 
court  has  jurisdiction  to  decree  the  return  of  the  deposit  paid  by  the  vendee.  (Hurd 
V.  Robertson,  7  Grant,  142:  5  U.  C.  L.  J.  147-8;)  and  also  oi  purchase  money 
Vhich  has  been  paid  wj^A  tniergs^;  (Kilborn  v.  Workman,  9  Grant,  256;)  but  the 
cou"t  will  not  allow  a  purchaser,  who  has  been  in  possession,  for  improvements  made 
by  him  under  similar  circumstances;  {Ibid;)  as  to  costs  see  Healey  v.  Ward,  8 
Grant,  337. 

Where  c  party  ngrces  to  convey  property  be  is  bound  to  do  so  free  from  dower  or 
Bubject  thereto,  with  an  abatement  of  the  purchase  money.  (Kendrew  v.  Shenan, 
4  Grant,  578  ;  1  U.  C.  L.  J.  66  ;  Van  Norman  v,  Beaupre,  6  Grant,  599.)  In  these 
cases  the  dower  was  inchoate,  the  husband  being  living. 
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8  it  is  reasonably 


secure  the  payment  of  the  purchase  monlv  fr«  •  *l'  *"*  8'"°«  *  mortgage  to 
titleoftheUdorisapproJerr^rDTnafd^v^rrrTtrs"^^^^^^^^^^  ''''  ''' 

goo?tmerb:';h^er^!Vuf.rL'*iuLJs  't:^^'^rf."^«^  "^°-*  -^--» 

title  be  not  good.  (Leslie  v.  PrestonrT^Graut,  434.7^^'*'         ^"'°^'''  *^°"^''  *^' 

QuS;itl7t2^''  rSc2;i^;Stiin'orr*  °'h^  ^  v-  ^"  -  ^ook  v.  mc 

much  of  lot  17  as  should  reqdre  to  be  AaoS  ?nr  fh?"^-''"*  'V^'  "<=°*'-**''  ^»«'  "»» 
16."  and  ^,<«,  V.  C,  actinrorthe  max^m  1L  /^^'P^'  '^  ^^"'''"8  "^  °»"1  o°  !«» 
ered  that  neither  a  jury  Tr  a  masterwo,^:!  h.  ;  ^?''  "''"'"  "*''*  ?"''"''  °o°8id- 

of  lot  17  necessary,  and  that  crseouentlv  th  '  .nr^.'^'''*  ^^  ''''''■*"^"  *^«  *l"*°«ty 
The  bill  in  this  case  was  ^smZZZte^.^^^^^^  ^  ""certaint/ 

to  uncertainty  was  not  deciderl  Tt  u  jllf  »■  '?f^?'  ^°^  therefore  the  point  as 
similar  to  thc^above  ?  not  on  the  autEr.'?  7"?^!:  ^'"''^'''  ""^''^'^  ^  «°»*'-'^ct 

LpTstu^n:  L^o^'  S:  S:^z::  ffeT^Tti^,-  "^^  ^^^  ^'^^^ 

Tiir  M  s  STQ    •       L-  .  ^  lurner;   Lancaster  v.  HumohreT  Ha  Tpnffn^/i    o 

Jur.  N.  S.  873,  in  which  case,  Romillti.  M  E  aaM  n  S7?.  ■■  r  '  t  IraOord.  8 
ipeciBc  oerformance  of  a  contract  in  wM.K  ;•'  f  'i,P'  V  '  '  °"°''°'  onforoo  the 
•Dd  not  capable  of  beine  asoerlaL.i  jil^A         '".''^'"='  °"'""  '"  »""  •soe"ained, 

Se°hn'er%%«c.VI'  iS""""^'  '  McLachd'e'S'.  J.t  B^J^V,  Sc'L'r 

yS';^frZntr"oXh:rrBii;^'e's:^^^^^^ 
£!r.i-.T;:^ri;i:'.iradxs;vla^f^^^^^^ 

power,)  and  a  bill  by  the  purchaser TkiL LSfii       r  ''^^  ^"""  ^^^  *''"'''^««  "«^«''  » 

.':?^nStrhLthnf.zSr"T^-°'-"^^^^^^^^^^ 

.ide.  7  Gral,\%7r.nS  ,  e  iLefv  SS'?  g™^^^^^     MoLanghHn  v.  White'- 
notwitbslandlng  a  mUunderstandinV  w  ,?.' ■  •""■"• /02,  where  it  was  held  that 

giv^the  ui  vak  T^e^aarn^  ''^'^  ^^JT*^^  *^«  purciaser  was  in^uc  d' to 
fhoSgh  the"e;tr\; VaVtd 't o't'l'^su'c'Tl'^^^^  hthtd^  •?"•'"  Performance! 
vendor  could  give  no  titll  at  all.  (LesHe  v.  Pres'on  7  Gr'an  l^^T""^  *'f '^^ 
to  misleading.  (Devine  v    G  iffin    4  flmnt    e.(\l\     il  -J  ^^^'^     ^^^  '''^o  as 

decreed,  theUndanta  ..s^efh^ingrrr'Jcfed^lt^heTcf  ^^SS^'  ™ 

08 
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Specific  performance  was  refused  on  the  ground  of  exorbitant  price  and  intoxiea- 
tion  of  purchaser  when  he  signed  the  agreement.  (Schofield  t.  Tummonds,  6 
Grant  668.) 

Where  the  owner  of  an  estate  stands  by  and  allows  a  third  person  to  appear  as 
the  owner,  and  enter  into  a  contract  as  such,  the  owner  will  be  decreed  Bpecifically 
to  perform  such  contract.    (Davis  t.  Snyder,  1  Grant,  134.) 

Where  a  party  purchased  on  representations  which  amounted  to  exptess  guaran* 
tees,  and  which  were  untrue,  the  court  at  bis  instance  rescinded  the  agreement,  and 
the  amount  expended  in  repairs  on  the  faith  of  those  representations  was  ordered  to 
be  paid  by  the  vendor.     (Gale  t.  Hubert,  6  Grant,  812,  316.) 

Abandonment. — As  to  abandonment  see  Gray  t.  Springer,  6  Grant,  242 ;  reversed 
on  appeal,  7  Grant,  276  ;  and  McDonald  v.  Jarvis,  5  Grant,  668. 

Rescission. — The  head  itote  in  McDonald  v.  Garrett,  7  Grant,  606,  is  thus  stated. 
"  That  a  purchaser  cannot  file  a  bill  for  a  rescission  of  his  contract,  but  must  wait 
until  the  vendor  attempts  to  enforce  the  agreement  against  him."  This  head  note 
is  not  borne  out  by  the  judgment  of  Spragge,  Y.  C,  in  this  case.  This  learned 
judge  says,  p.  611,  "  The  plaintiff  seeks  as  his  main  ground  of  relief  the  cancella- 
tion of  the  contract,  and  re-payment  of  moneys  paid  by  him  under  it,  not  alleging 
fraud  or  misrepresentation,  or  any  cause  of  objection  in  its  inception,  nor  even  any 
fraudulent  use  made  of  it  since,  but  simply  that  from  subsequent  circumstances  he 
ought  not  to  be  bound  by  it.  He  admits  that  he  finds  no  precedent  for  such  a  bill. 
If  such  a  bill  would  lie,  it  is  tolerably  certain  that  such  bills  would  have  been  filed, 
because  it  would  be  a  great  advantage  to  a  man  to  be  able  to  ascertain  by  the  judg- 
ment  of  a  court,  whether  he  is  not  released  from  a  contract  into  which  he  has 
entered,  but  it  has  always  been  supposed,  I  believe,  that  a  man  must  wait  until  the 
contract  is  attempted  to  he  enforced  against  him," 

It  is  quite  clear  that  these  words  in  no  way  justify  the  head  note.  A  purchaser 
may  file  his  bill  to  rescind  the  contract  in  any  case  where  it  can  be  attacked  for 
fraud,  misrepresentation  in  its  inception,  or  where  any  fraudulent  use  has  been  made 
of  it  since. 

A  notice  given  by  the  purchaser  on  the  2nd  December,  1858,  that  unless  a  full 
and  perfect  abstract  were  delivered  before  the  24th  of  the  same  month  he  would 
hold  the  contract  at  an  end,  held  no  ground  for  contending  for  a  rescission  of  the 
contract.     (Thompson  v.  Brunskill,  7  Grant,  648.) 

Where  judgments  are  registered  against  the  vendee  of  lands  prior  to  the  convey- 
ances  being  executed  in  pursuance  of  the  contract,  the  vendor  is  not  entitled  to  a 
rescission  of  the  contract  in  default  of  payment,  but  may  obtain  a  decree  of  fore- 
closure or  sale.     (Gait  v.  Bush,  8  Grant,  860.) 

Where  a  vendor  recovered  a  judgment  against  his  vendee  for  a  portion  of  the  pur- 
chase money,  and  then  wrote  aletter  to  hira  cancelling  the  agreement ;  it  was  held 
that  having  cancelled  the  contract  he  could  not  afterwards  enforce  his  judgment. 
(Cameron  v.  Bradbury,  9  Grant,  67.) 

Sale  subject  to  incumbrances.  — Upon  a  contract  for  the  sale  of  an  estate  subject  to 
a  mortgnge,  it  was  stipulated  that  the  vendor  should  execute  a  bond  to  save  harm- 
less, and  indemnify  the  purchaper  against  the  incumbrance :  subsequently  to  the 
execution  of  the  contract,  the  vendor  being  a  partner  in  a  mercantile  firm,  had 
made  a  composition  with  his  creditors,  and  it  was  held  that  this  was  not  such  an 
objection  as  could  resist  the  claim  to  specific  performance.  The  court  decreed 
specific  performance,  but  on  the  condition  that  the  vendor  should  apply  the  pur- 


,  242;  reversed 
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chMe  money  in  pursuance  of  an  arrangement  in  payment  pro  tanto  of  the  prior 
inoombranoe.    (Fisken  v.   Wride,  7  Grant,  598;  5 V  C.  L.  J.  232.) 

A  purchaser  having  paid  all  his  purchase  money,  filed  a  bill  under  the  covenant 

:flf"'i»  I  '^T'"'*'®^'',?'""^^^  ^'^  '*°^°''8  ^^  P»y  of  a  mortgage  disclosed  at  the 
t^LJ^A  I'^^aslieW  thatthe  bill  was  properly  file  '  although  the  purchase 
money  had  been  paid,  and  there  was  no  concealment  of  th  acumbrance,  and  that 
under  such  a  covenant  the  purchaser  had  a  right  to  requii  the  removal  of  incum- 
brances created  by  his  vendor.    (Tripp  v.  Griffin,  5  U.  0.  L.      117.) 

^ahiuhject  to  a  condition  precedent.— A  vendee  covenanted  .  fence  the  land  con- 
tracted  for  forthwith,  and  to  build  a  house  within  a  limited  time,  and  the  vendor 
agreed  upon  payment  of  the  purchase  money,  and  the  due  fulfilment  of  all  the  other 
coymants  entered  into  by  the  vendee,  to  convey  the  premises  in  question.  The  vendee 
without  either  fencing  in  the  land  or  building  thereon,  tendered  the  amount  of  his 
?il'™«?^  u°°??M*°i*  interest  and  demanded  his  deed,  which  was  refused,  and  he 
then  filed  his  bill  for  specific  performance,  which  the  court  dismissed  with  costs, 
f Allan  V.  Sown,  4  Grant,  439 ;  1  U  C.  L.  J.  66. )  See  also  as  to  a  condition  prece- 
dent to  a  conveyance,  Jackson  v.  Jessup,  5  Grant,  624. 

Vendor's  lien.— A  vendor  of  real  estate  who  takes  by  way  of  security  for  the 
purchase  money  the  joint  and  several  promissory  notes  of  the  vendee  and  surety 
does  not  lose  his  hen  on  the  estate  for  the  purchase  money  though  he  took  no  mort- 
gage therefor.    (Colborne  v.  Thomas,  4  Grant,  102.)    In  this  case  the  English  cases 
then  decided  are  reviewed  at  length  by  Blake,  C,  in  bis  judgment,  and  the  law  upon 
the  point  as  understood  in  this  court  was  clearly  stated,  and  has  since  been  consist- 
ently  followed,  see  Foulds  v.  Powell,  6  Grant,  376.    So  too  where  the  owner  of 
and  agreed  to  sell  the  growing  timber  thereon,  and  by  the  terms  of  the  agreement 
it  was  stipulated  that  the  price  should  be  paid  by  the  purchaser's  note,  endorsed  by 
a  responsible  party,  renewable  for  half  at  its  maturity,  the  delivering  of  euch  note 
mthtn  ten  days  from  the  date  thereof  to  be  the  completion  of  the  consideration  for  said 
agreement,  it  was  held  that  this  was  only  a  mode  of  paying  the  purchase  money, 
and  was  not  substituted  for  it,  and  that  the  vendor  had  not  lost  his  lien.     Blake  C 
m  his  judgment  said,  "Upon  this  question  I  do  not  know  that  I  can  add  any  thine 
to  what  has  been  already  said  in  Colborne  v.   Thomas,  supra.    The  doctrines  of 
equity  in  relation  to  the  vendor's  lien  for  unpaid  purchase  money,  are  founded,  as 
appears  to  me,  on  the  plainest  principles  of  natural  justice.     What  can  be  more 
unconscientious,  more  unjust,  than  the  course  pursued  by  the  present  defendant 
His  contention  IS  that  he  is  entitled  to  strip  the  plaintiff's  land  of  all  the  timber 
still  standing,  and  to  carrj  off  what  has  been  already  cut.  although  he  has  neglected 
fJl^'tV    K^TZ^  ^'1  contract,  to  pay  a  single  shilling  of  the  purchase  money.'* 
(Mitchell  V.  McGaffey,  6  Grant,  361.)    See  also  Lawrence  v.  Judge,  2  Grant.  301  • 
Ferrier  v.  Kerr,  2  Grant,  668.  6  ,      «»am,,  ovi  , 

Where  a  sale  was  made  and  conveyance  executed  before  a  Court  of  Chancery  was 
established  in  Upper  Canada,  it  was  held  that  a  vendor  bad  notwithstanding,  a  lien 
for  unpaid  purchase  money,  and  such  a  lien  was  enforced  against  subsequent 
purchasers  who,  when  they  acquired  their  interest,  had  notice  of  the  purchase 
money  being  unpaid.  {Davis  v.  Bender,  4  Grant,  620.)  See  also  Baldwin  y 
S"'«°*S'  ^  S™"*' ^95 ;  Hughson  v.  Davis,  4  Grant,  588;  Burgess  v.  Howell,  8 
urant,  87.  Where  land  was  convened  in  consideration  of  the  vendee  providiae  the 
vendor  with  maintenance,  washing,  &c.,  it  was  held  that  the  vendor  retained  a  lien 
for  the  consideration.  (Paine  v.  Chapman,  6  Grant,  338  )  The  principles  enunciated 
in  tolborne  v.  Thomas,  supra,  were  applied  to  this  case. 

A  tract  of  iana  was  bought  by  several  parties  with  a  view  of  laying  off  a  portion 
thereof  into  building  lots,  and  Belling  the  same  to  purohaseri ;  for  greater  facility,  is 
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doing  so,  the  legal  estate  was  vested  in  one  of  them,  as  trustee,  however,  for  the 
several  parties  interested.  Subsequently  one  of  the  owners  sold  out  his  share 
receiving  in  payment  notes  of  hand  made  by  his  vendee,  and  endorsed  by  two  other 
persons.  It  was  held  on  appenl.  reversing  the  decree  of  the  Court  of  Chancery 
(BoultoQ  V.  Robinson,  4  Grant,  109,)  that  the  vendor  did  not  under  such  oircum'. 
stances  retain  any  lien  for  the  purchase  money  remaining  unpaid.  (Boulton  v.  Gil- 
lespie, 8  Grant,  223 ;  6  U.  C.  L.  J  197.)  e,      f  \ 

The  lien  of  a  vendor  for  unpaid  purchase  money  is  not  waived  by  the  fact  of  hia 
suing  and  recovering  judgment  for  the  amount,  although  snch  recovery  is  subsequent 
to  another  judgment  registered  against  the  purchaser.     (Flint  v.  Smith,  8  Grant 
339.)     See  also  Maulson  v.  Moore,  8  Grant,  448. 

Oenerally, — As  to  whether  an  agreement  under  seal  can  be  rescinded  or  varied  by 
parol ;  (McDonald  v.  Elder,  1  Grant,  513 ;)  as  to  letters  constituting  a  complete  and 
perfect  contract.  (Arnold  v,  McLean,  4  Grant,  337  ;  reversed  on  appeal,  6  Grant 
242  ;  Dennison  v.  Kennedy,  7  Grant,  342  )  Where  a  vendor  sued  upon  the  cove- 
nants of  a  bond  and  obtained  judgment,  and  then  filed  his  bill  setting  out  the  agree- 
ment and  praying  foreclosure,  it  was  held  that  the  suit  was  improperly  framed,  but 
that  he  might  amend  on  payment  of  costs  Query,  was  his  action  at  law  a  waiver 
of  his  remedy  by  specific  performance.  Esten,  V.  C  ,  was  of  opinion  that  there  was 
no  waiver,  and  that  the  plaintiff  was  not  prejudiced  thereby,  for  if  he  failed  in  one 
remedy,  he  might  resort  to  the  other.     (McAvoy  v.  Simpson,  6  U.  C.  L.  J.  94.) 

As  to  the  specific  performance  of  a  voluntary  agreemlent,  (which  was  refused  ^  sea 
Barr  v.  Hatch,  9  Grant,  312.  ^  " 

Specific  performance  will  be  decreed  against  a  tenant  in  tail  at  the  instance  of  his 
co-tenant.     (Graham  v.  Graham,  6  Grant,  372.) 

See  also  as  to  specific  |performance,  Osborne  v.  Osborne,  5  Grant,  619 ;  Gould 
V.  Hamilton,  5  Grant,  192  ;  1  U.  C.  L,  J.  210;  Arnold  v.  Hull,  7  Grant,  47  ;  Cotton 
V.Corby.  7  Grant,  60;  Crooks  v.  Torrance,  6  Grant,  518;  aflEirmed  on  appeal,  8 
Grant,  220;  Walker  v.  Provincial  Insurance  Company,  5  U.  C.  L.  J.  162  ;  Penley  v 
Beacon  Insurance  Company,  5  U.  C.  L.  J;  213 ;  Burns  v.  The  Canada  Company  7 
Grant,  587 ;  Towers  v.  Christie,  6  Grant,  159  ;  Merritt  v.  Tobin,  1  U.  C.  Jur.  2  257 
274;  Shaw  v.  Burrell,  2  U.  C,  Jur.  20.  ' 

On  the  questi9n  of  costs. 
Rapelje,  2  Grant,  542.) 

ChaUels.— In  Fuller  v.  Richmond,  2  Grant,  24 ;  4  Grant,  657,  669 ;  1  U.  0.  L.  J. 
57,  the  bill  was  filed  for  the  specific  performance  of  an  agreement  entered  into 
between  the  plaintiff  and  one  of  the  defendants,  whereby  the  plaintiff  had  agreed  to 
advance  money  for  getting  out  saw-logs  for  him  ;  he  accordingly  made  advances ;  but 
notwithstanding,  the  defendants  sought  to  interfere  with  his  right  to  the  saw-logs. 
The  court  treating  the  saw-logs  as  chattels  of  peculiar  value,  decreed  specific  per- 
formance. See  also  Flint  v,  Corby,  4  Grant.  45  ;  and  Stevenson  v.  Clarke,  4  Grant, 
540;  1  U.  C.  L.  J.  65,  where  a  similar  decree  was  made.  Esten,  V.  C,  in  his  judg- 
ment in  this  latter  case,  says,  •*  We  distinguish  this  suit  from  one  for  the  specific 
delivery  of  chattels  which  rests  upon  property.  The  present  suit  is  founded  upon  a 
contiact  of  which  the  plaintiffs  are  entitled  to  the  specific  execution,  the  chattels 
forming  the  subject  of  it  having  been  identified,  and  possessing  a  peculiar  value." 
It  would  appear  from  the  judgment  in  Flint  v.  Corby,  that  saw-logs  cannot  be 
intended  ;7n>rta /flcie  to  be  of  "  peculiar  value,"  without  any  evidence  that  they  are 
BO.  But  that  they  are  more  likely  to  be  of  peculiar  value  than  most  other  descrip- 
{„.,!,,,.,.,  vurtttTTio,  SHIM  i^j/\;\;iuu  J eiici  rrvuiu  uc  givuu  wjiu  Tcspccc  10  inem  in  moss 
instances,  and  in  a  much  greater  number  of  cases  than  almost  any  other  sort  of 


(Hutchison  v.  Rapelje,  2  Grant,   o33 ;   Currah  v. 


instance  of  his 
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882;  6  0rant,68Vth?o„JrtTothU^5..„Jl.  ■'  !?"""  T;  Wallbrldge,  2  Grant, 
logs,  bM»u««  thev  wM-BZ/wn  .»  ™;     ord.ping  tha  speoiflo  doliverj  of  the  saw- 


(o)  DISCOVERY,  &c. 
tford  on  Pleading,  64,  e<  teg.  ^     ^'  '   ^'°'^  '  ^l'''*^  J"''  §  64A.  er  teq. ; 


For 
Mitford  on  Pleading,  64,  et  seq 

{p)  MULTIPLICITY  OF  SUITS. 

ju4VctiotserMSd!l"9"^"^^^^^^^^^^  distinct  ground  of  equitable 

blanque,  16-22.  '       i    ^ '  ^"  *'  *'?• '  ^  ^^''''J'  «  ^q.  Jur.,  §  64A,-66  ;  Fon- 

(?)  STAY  PROCEEDINGS  AT  LAW. 
See  supra,  pp.  119-123. 

b..n'l.dged  in-the  hiinATe  'l  riff^'oJd  s'tTrLSn  "'J^n vS^^-?'  H 
hrthsp  as  to  staying  sale  of  lands  and  good,  under  writ  „?«  'f  Vr  i  >" 
Williams,  6  Grant,  178;  Grant  y.  McDonild  «n,;„i  ^««  ^r''^',  •'^^■'.  (Goodwin  T. 
3  U.  C.  L.  J.  149  i  Men  ish  y.  Grin  3  U  C  L  T  i7q  '>  a'  ^"'«"8l'"'"  'Mills, 
in  .b.  sheriff  ■>  hands  after  exeSn,  ie^oiVm^"  rc"    J.'S°'  """'^ 

SmXlGLTwT'r'uTwel.'ri*  "'  '"'r''""  '-  'J'"""'-".  Cook  V- 
I.ronUy°£ic%',ik"un^i,Vio''i^JSte:r,  e'-eJaTfel  °"°''  ''''  '"'^  °' 

,f  \rX&?n'g''itTirai:gTet'f  fn-  eSoS'  ^'satr  .T  T 

equitable  plea.  (Boulton  v.  Cameron,  9  Grant  297  9  U  C  L  J  S  />  T^,f  '"f 
has  chosen  his  tribunal  of  co-ordinate  nower  Ind'  f^iiA^ Sk        V   '  -     ^^  *  5'""'^ 

-  „ „  „„  „ii,„„  ^^  ,^^^.^,3  JO  j.gjy^    y  .^  ^j^^  Morrison  v.  McLean,  7  Grant, 


'ii 


I  'J  ' 


'■'I 


602  CONSOLIDATED  STATUTES  OP    UPPER  CANADA. 

[22  vio.,  OH.  XII.,  SEo.  26.] 

It  is  a  contempt  of  a  court  of  common  law  to  proceed  in  equity  after  a  refereaot 
to  arbitration  under  an  order  of  that  court  wliich  orders  the  parties  to  perform  the 
award,  and  equity  will  not  enjoin  proceedings  in  a  suit  where  such  a  reference  has 
been  made,  where  the  whole  legal  and  equitable  rights  of  the  parties  are  in  question 
in  the  action,  and  included  in  the  reference.  (Pomeroy  v.  Boswell,  7  Grant,  166-7.) 
See  further  as  to  staying  proceedings  at  law,  Whittemore  v.  Ridout,  2  Qrant,  62& ; 
Rees  V.  Becicett,  2  Grant,  650;  Brewster  v.  The  Canada  Co.,  4  Grant,  443;  Watt  y. 
Poster,  4  Grant,  543  ;  TuUy  v.  Bradbury,  8  Grant,  561.  . 

The  existence  of  the  jurisdiction  given  to  the  courts  of  law  as  to  the  admission  of 
equitable  defences,  does  not  however  interfere  with  the  power  of  a  court  of  equity 
to  restrain  actions  at  law  upon  the  grounds  on  which  it  formerly  acted  in  such 
oases. 


(r)   TO  DECREE  THE  ISSUE  OP  LETTERS  PATENT  FROM  THE  CROWN 
TO  RIGHTFUL  CLAIMANTS. 

Registry  acts  do  not  apply  to  instruments  executed  previously  to  the  grant  from 
the  Crown.     (Casey  v.  Jordon,  5  Grant,  467.) 

(«)  TO  REPEAL  AND  AVOID  LETTERS  PATENT,   ISSUED  ERRONEOUSLY 
OR  BY  MISTAKE,  OR  IMPROVIDENTLY  OR  THROUGH  FRAUD. 

By  Con.  Stat.  Canada,  ch.  22,  sec.  25,  p.  287,  it  is  eaaoted  as  follows:— 

"  In  all  cases  wherein  patents  for  lands  have  issued  through  fraud,  or  in  error,  or 
improvidence,  the  Court  of  Chancery  in  Upper  Canada,  and  the  superior  court  io 
Lower  Canada,  may  upon  action,  bill,  or  plaint  respecting  such  lands,  situate  within 
tLeir  jurisdiction,  and  upon  hearing  of  the  parties  interested,  or  upon  default  of  the 
said  parties  after  such  notice  of  proceeding  as  the  said  courts  shall  respectively 
order,  decree  such  patents  to  be  void,  and  upon  the  registry  of  such  decree  in  the 
office  of  the  provincial  registrars,  such  patents  shall  be  void  to  all  intents."  This 
enactment  is  remarkable  in  its  phraseology,  which  indicates  anxiety  on  the  part  of 
the  legislature  to  include  every  case  that  could  possibly  occur.  First,  it  mentions 
all  patents  obtained  by  fraud,  a  large  class  of  cases  ;  second,  all  patents  issued  in 
error,  which  would  seem  to  cover  all  other  cases ;  for  if  a  pktent  be  improperly 
issued,  it  must  be,  it  would  seem,  through  fraud,  or  through  mistake  without  fraud. 
But  by  this  enactment,  the  legislature  advances  a  step  further,  and  includes  all  patents 
issued  in  "  improvidence,"  that  is,  as  the  expression  must  be  understood,  pittents 
issued  not  through  fraud,  nor  in  mistake,  but  hastily,  incautiously,  unadvisedly,  to 
the  injury  of  its  own  rights,  or  the  rights  of  its  subjects.  This  provision,  however, 
introduced  no  new  law.  The  Crown  alwe^y^  had  the  power  to  repeal  its  letters 
patent  issued  under  such  circumstances. 

The  Stat.  7  Wm.  4,  cb.  2,  sec.  2,  enacted,  "  That  the  court  should  have  jurisdiction 
to  institute  proceedings  for  the  repeal  of  letters  patent,  erroneously  or  improvi* 
dently  issued  "  This  jurisdiction  was  extended  by  4  &  5  Vic.  oh.  100,  sec.  29, 
which  enacted  that  the  court  should  have  power  "  in  all  cases  wherein  patents  f jr 
lands  have  or  shall  have  issued  through  fraud  or  in  error  or  mistake,  to  decree  the 
same  to  be  void;"  and  this  jurisdiction  is  now  settled  by  16  Vic,  ch.  159,  sec.  21, 
Consol.  Stats.  Canada,  ch.  22,  sec.  25,  above  quoted.  It  will  be  observed  on  a  com- 
parison of  sec.  25  of  the  Consol.  Stats.  Canadu,  vtXr  22,  with  sec.  21  of  16  Vic,  ch. 
159,  that  the  commissioners  in  consolidating  tiiis  section  have  omitted  the  word 
'*  mistake  ;"  it  is  necessary,  therefore,  to  refer  to  the  Chancery  Act  for  jurisdiction 
in  reference  to  this  ground  for  repeal. 

The  Court  of  Chancery  haa  jurisdictibA  under  these  statutes  to  rescind  a  patent 


3f  16  Vic,  ch. 


CONSOLIDATED  STATUTES  OP    UPPER  CANADA. 

[22  VIC,  OH.   XII.,  BBC.  26.] 


508 


iedy "''b^iA  .    ThTcrZ^  \"  T«5dable  or  even  void  at  lav>.    (Martin  v.  Ken- 
?itPm«nJ?f*i;,-!^     The  Crown  having  in  ignorance  of  the  facta  discloaed  in  the 
fit  *L  i    *       T-^'  subsequently  to  a  former  grant,  patented  the  lands  as  a  Sebe 
for  the  Rector  of  Darlington,  such  letters  patent  were  rescinded  as  Lvin»  hV«n 
iSBued  in  error  and  mistake.     (/«rf.,  4  Grant,  61.)         "  ^'"'cinaea  as  naving  been 

t.^tTi^,®  P^'o^incia''  government  had  appropriated  and  patented  as  a  irlehe  il  int 
which  had  been  previously  occupied  and  improved,  and  uJoTwScmL  pate^^^ 
^^^^Z  P^'^^'y.*^*  .'"'^"Pi^r  «°d  not  returned  by  the  go?ernment,^ro  parent  waS 
GranT632)       "°^  '''"''^  *"  '''''  ""'^  '""'^^^-     (A"orney-General^v    mil!  8 

Where  it  is  presumed  from  circumstances  that  had  the  Crown  Lands  Denartment 
been  aware  of  the  real  facts  that  a  patent  issued  by  it  would  not  have  LeSZd 
the  court  has  jurisdiction  to  repeal  such  patent  on  the  ground  of  error  mi«S«n; 
inadvertence.     (Saugeen  v.  The  Church  Society,  6  Gran?  538  )  ' 

But  it  has  no  jurisdiction  to  set  aside  a  grant  of  land  made  by  the  Crown  nnon  a 
deliberate  view  of  all  the  circumstances  of  a  case,  and  in  the  absence  o7  fraud  or 
nn  take^  and  ,..3,  even  f  there  be  fraud.     (Boulton  v.  Jeffery.  1  Grant's  K  &  Z 

Grant  292  5  qT'  ?h.  1,5™^'°"^'  ®'''°^  ^  ^''*°*'  ^67;  Dougall  v.  Lang.  6 
o  ttr,cVd    '  A      \    ^^^.''"V*^*  °>'^y.  however,  in  a  proper  case  declare  the  patentee 

own  benefit,  although  the  Crown,  with  full  knowledge  of  the  facts,  has  decided  in 
^vf^T'-^  (I>«".g'^»/-.I'«^g.  6  Grant,  294.)  Although  the  Crown  will  be  per" 
mitted  to  shew  mistake  in  law  or  fact,  in  respect  of  its  grant,  when  U  would  notb; 
open  to  an  individual  to  do  so,  still  the  evidence  musf  not  be  such  as  to  make 
out  a  prima  facie  case  onjy.     (Attorney-General  v.  Garbutt,  5  Grant,  181,  383.) 

It  would  seem  that  the  constitution  and  jurisdiction  of  the  heir  and  devisee  com- 
mission does  not  oust  the  jurisdiction  of  this  court  either  by  express  words  or  by 
necessary  implication  in  regard  to  the  repeal  of  letters  patent,  (MrDiarmTdv 
McDiarmid,  9  Grant.  148,  tt  eeg.,)  where  the  question  as  to  the  jurisSion  0?  thS 

Zlved  bv  8  Vr'ch  tr''^\  '''?  ""h  ^"^  ^"'^''^  coiimissron2?s  beSig 
?S  h.?ha  P  '  "^-  ^'  ^r^™  Observing  the  strict  letter  of  the  law.  a  patent 
issued  by  the  Crown,  upon  their  recommendation,  will  not  be  set  aside  on  the 

rtZMrr.r  ^"Prl'^*"^^  ?«"  '^^  •"^'•^  f««t  ^^at  the  grant  is  not  accord  ng 
Se  a«  to  SLi  ""^  '^'•i^'''  ""]'''  P''"*'"P«  ♦^^  recommendation  be  so  unreasra? 
GraSt,  161  )  "  *"''''*       ^"°'  '""^  improvidence.     (Scane  v.  Hartrick,  7 

The  heir  and  devisee  commission  having  reported  that  the  heirs  at  law  of  A  were 
w«l  ^n^^H  '^'  ^r'ri  'I  ?""*'"  ^*^'"&  notwithstanding  such  rlport  after- 
Wn;?n„  H  ^^.T;  ""^  *'•"  Solicitor-General,  granted  a  patent  to  B,^he  court 
having  found  that  there  was  no  error  in  fact,  held  that  the  patent  was  properlv 

9  GrantrAT)  ^"^      ^^  '^'  ^""^'"^  '^  ^^^  commission.     (McDiarmid  v.  McCmid! 

.nf.lT*'  'f"^**  *°:?  purchaser  upon  a  right  of  pre-emption  obtained  by  fraudulent 
ZTrt  -"LT  ''°'^-  ^ •  *  Pfn^y  ^°°"^"e  that  another  person  claims  to  have  an 
mvXrSi  to  pre-emption  of  Crown  lands,  or  that  there  are  circumstances  which 
TLf\  If  °V^"  .'"^'^  "«*"'  ''PP''^^  *^  the  government  to  obtain  these  lands  and 
othfrwiL  f  *K  circumstances  giving  rise  to  such  adverse  claim  in  his  petition,  or 
T.IT\  t^««ffi«/'-8of  the  government,  such  suppression  of  the  facts  wil  in 
were^lln*  "/•"''t  «f /q^'ty  be  considered  fraudulent,  even  if  the  circumstances 
i,«nn  »T/k""''  ',."":."  .1  .t  e"'^'""'"'^  »«-  "  fi  patent  oe  subsequeutiy  issued 
upon  such  application  it  will  be  declared  void.  (Attorney  General,  (Jamieson  rela- 
tor,) y.  MoNulty,  8  Grant,  324.)    This  case  was  followed  in  Attorney-General?  l^l 
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* 

Guire,  relator,)  ▼.  MoNulty,  by  Esten,  V.  C,  25  April,  1853,  not  yet  reported.    See 
eldo  Proctor  v.  Grant,  9  Grant,  26  ;  reversed  on  re-hearing,  9  Grant,  224. 

(0  GENERAL  JURISDICTION. 

By  this  enactment  a  similar  jurisdiction  is  conferred  on  the  court  of  this  province 
as  was  possessed  by  the  court  in  England  on  the  10th  of  June,  1867.  The  act  20 
Vic,  eh.  56,  hereinbefore  referred  to,  was  assented  to  on  that  day.  Though  not 
very  clear  whether  the  court  in  England  has  jurisdiction  in  the  case  of  policies  of 
insurance,  the  court  here  held  in  Penley  v.  The  Beacon  Assurance  Company,  7 
Grant,  135;  5  U.  C.  L.  J.  214;  following  the  practice  pursued  in  the  United 
States,  that  it  would  be  the  safe  course  to  assume  jurisdiction  in  such  cases  until 
rectified  by  the  court  of  appeal. 

INJUNCTIONS. 

Bta " waste  *4^  ^*^'  ^^®  court  may  grant  an  injunction  to  stay  waste 
in  a  proper  case,  notwithstanding  that  the  party  in  pos- 
session claims  by  an  adverse  legal  title.  20  Vic,  eh. 
56,  sec.  4.  (m) 


The  court  may 
try  the  validity 
of  wills. 


WILLS. 

28.  The  court  shall  have  jurisdiction  to  try  the  validity 
of  last  wills  and  testaments,  whether  the  same  respect, 
real  or  personal  estate,  and  to  pronounce  such  wills  and 
testaments  to  be  void  for  fraud  and  undue  influence,  or 
otherwise,  in  the  same  manner  and  to  the  uame  extent 
as  the  court  has  jurisdiction  to  try  the  validity  of  deeds 
and  other  instruments.     12  Vic,  ch.  64,  sec.  10.  [v) 


{u)  Previous  to  20  Vic.  ch  56 ;  it  would  seem  that  the  court  could  not  grant  an 
injunction  to  stay  waste,  where  the  party  in  possession  claimed  by  an  adverse  legal 
title  ;  this  appears  from  Attorney-General  v.  McLaughlin,  cited  infra,  which  case  i? 
now  avoided  by  force  of  that  statute. 

There  are  many  cases  in  which  a  court  of  equity  will  interfere  by  injunction  to 
maintain  things  in  statu  quo  ,,  itidente  lite,  not  only  where  the  title  of  the  plaintiflF  to 
relief  is  unquestioned,  but  even  where  that  title  is  doubtful,  provided  the  court  sees 
that  there  is  a  substantial  question  to  be  settled.  But  the  court adoes  not  interfere 
by  special  injunction  against  a  party  in  possession  claiming  adversely  to  the  plaintiff, 
nor  on  the  other  hand  will  the  court,  as  a  general  rule,  so  interfere  in  favour  of  a 
party  in  possession  to  restrain  a  casual  trespass.  (Attorney-General  v.  McLaughlin, 
1  Grant,  34.) 

(t))  Prior  to  the  passing  of  12  Vic,  ch.  64,  the  court  had  no  jurisdiction  to  set 
aside  a  will  for  fraud  ;  the  courts  of  law  having  jurisdiction  in  case  of  a  will  of  real 
estate,  and  the  surrogate  court  having  jurisdiction  in  the  case  of  personal  estate; 
(Kenrick  v.  Bransley,  3  Bro.  P.  C.  358  ;  Webb  v.  Cleverden,  2  Atk.  424;)  the  sec- 
tion of  that  act  here  consolidated,  however,  gives  this  court  oouourreut  jurisdiction 
in  such  cases. 
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ALIMONY. 

alimonJJolT'  •f".'''^  ""'''  J""^^^^*^°"  to  decree  .««on.»„ 
yZklnfF     1    ;      """^'^  ^'  entitled  to  alimony  o^ut-i'-'^'^- 

titled  by  the  law  of  England  to  a  divorce  and  to  alimony 
as  incident  thereto,  or  to  any  wife  whose  husbandTves 
separate  from  her  without  any  sufficient  cause  and  under 

England,  to  a  decree  for  restitution  of  conjugal  rights- 

and  alimony  when   decreed  shall   continue   untif  the' 

urther  order  of  the  court.     7  Wm.  IV.,  ch.  2,  sec.  3 

20  Vic,  ch.  56,  sec.  2.  (w)  »    «^.  o, 


m  a  clear  case  for  relief.  (Soules  v^  SouS  2  Gran  SQQ^f  "S  """^^  Jurisdicdon 
proper  case  grant  ,«<«rm  alimony  penZZlit  rfS^^^'K  ^'*«  <«""•'  ^i»  in  « 
Where  in  a  suit  for  a  aerftratn  mXf^  •  (Sou'es  v.  Sou  es,  3  Grant   US  ^ 

the  court  refused  to  carTthe  a"  owinc^?^^^^  "'T^^  ^'^  »<>»  been  appl  'ed  fSr^ 

of  making  the  decree.  ^ItidyoZt  \f^^^^ 

apoD  such  a  scale  as  to  suppl/the  reasonable  ^p^'v" '^'l"*'"^  "  ""'^  *»owed 
«uit.  (Ibid.,  3  Grant,  117  ?  The  onnTlni  %  ?^'"'*^^  ""^  th«  '^•fe  pending  the 
to  be  paid  to  the  plaintiffU  alt^or  7eL  ifS'i*  v  '"if  n'''  *«  ^^  ''"  ""ount 
conduct  of  the  wife  should  we  gh  much  K  SmTn^^^lK^'  ^  ^"°^  ^^O.)  The 
.8  a  reasonable  one  ;  the  court,  however  has  adonted  tL^^lf  T°".°*'  «°^  *^i»  ''"le 
proper  guide  for  fixing  the  sum  to  be  paid  rSeSSJ^      s  husband's  income  as  the 

Item  de  die  in  diem.    Where  the  nla!n»Vff  •  V."^*"''  **o3,)  and  he  is  entitled  to  tar 

•limony  had  been  made  re  rned  ?X!  H°  ""k  ""^^k"^  '"^*  ^^^t^^  «°  o-'der  for  interim 
l-je.  but  was  afterwards  obS  ?o  leave t^relnr^r"'*  T'^'"^  thereforsom^ 
«(ie  the  interim  order  on  the  ground  nf.nn?*- °^  '"'"^"y'  *  "o^on  to  set 
(Maxwell  v.  Maxwell,  Grant's  Cham  R  27  )  *'°°^°°«*'°°'  ^"^  refused  with  oostS. 

J!;;;^^^^^^^^  bemg  .ade  directing  him  to 

Jerm  terms  of  the  consent  iVwash^W  that  as'^;/"^"""?;  *°  ^'^'''^b^"  ^o^M 
J  the  consent  would  amount  inTealitv  to  nM  the  order  ,f  made  in  tA)  term. 
^  ore  the  full  court.     (Craig  vl  0^:^ olt's^cTaS:  TiTT'  ""'  '''  •''»"«^* 


-•tat.  U.  C,  oh.  24. 


sees.  9  and  10,  p.  278,  it 


In  suits  for  ftlimony  instituted  after  this 
64 


13 


act  takes  eflFect, 


provided : — 
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laiuitiforaii-       gQ.  See  posty  chap.  24,   respecting  arrest  and  im- 
SuSi?  ^       prisonment  for  debt,  ^c,  page  278,  a.  9. 

LUNATICS. 

osMsonunatioa  31.  Ill  the  0880  of  lunaticfl,  idiots,  and  persons  of  un- 
Mdtb^ireauteB.^^^^^  mind,  and  their  property  and  estates,  the  jurisdic- 
tion of  the  court  shall  include  that  which  in  England  is 
conferred  nnor  the  Lord  Chai.  cellor  by  a  commission 
from  tue  Crown,  under  the  sign  manual.  9  Vic,  oh. 
10,  sec.  1. 

32.  The  word  "lunatic"  is  used  in  the  subsequent 
sections  of  this  act  as  including  an  idiot  or  other  person 
of  unsound  mind.     9  Vic,  ch.  10,  sec.  1. 

33.  The  court  may,  on  sufficient  evidence,  declare  a 
person  a  lunatic  without  the  delay  or  expense  of  issuing 
a  commission  to  enquire  into  the  alleged  lunacy,  CAcept 
in  cases  of  reasonable  doubt.     20  Vic,  ch.  56,  sec.  5. 

84.  When  a  commission  has  been  issued  and  ai  inqui- 
sition thereupon  returned  into  court,  by  which  a  person 


The  word  "  luna- 
tic," extended. 


Commtwdona  of 
Innacy  may  be 
dispensed  with. 


thereof  may  in  a  proper  case  order  a  writ  of  arrest  to  issue  at  any  time  after  the 
bill  has  been  filed,  and  shall  in  the  order  fix  the  amount  of  bail  to  be  given  by 
the  defendant  in  order  to  procure  his  discharge.     20  Vic,  ch.  66,  sec.  8. 

"  10.  In  case  an  order  is  made  for  a  writ  of  arrest  in  a  suit  for  alimony,  the 
amount  of  the  bail  required  shall  not  exceed  what  may  be  cons'  lered  sufficient  to 
cover  the  amount  of  future  alimony  for  two  years,  besides  arrears  and  costs,  but 
may  be  for  less,  at  the  discretion  of  the  court.    22  Vic,  ch.  a3,  sec  2.  (185!».)" 

The  writ  of  arrest  will  be  granted  ex  pane  by  a  judge  in  chambers  at  any  time  ! 
after  bill  filed,  on  an  affidavit  verifying  the  bill,  and  shewing  the  amount  of  the  j 
defendant's  property,  and  his  intention  to  leave  the  province.  The  sum  mentioned  | 
in  the  writ  is  in  proportion  to  the  defendant's  means.  (Ham  v.  Harn,  4  U.  C.  L.  J. 
261  )  It  was  endorsed  fo:  £200  in  this  case,  the  defendant  having  £22^  a  stock,  and 
a  salary  of  £100  per  annum.  In  McDonald  v.  McDonald,  infra,  the  sum  mentioned  j 
for  bail  was  £1000. 

The  writ  of  arrest  granted  after  filing  a  bill  in  an  alimony  suit  remains  in  force! 
after  de*ee ;  and  it  is  no  objoction  that  the  wife  resides  out  of  the  junsdiction,  as 
during  coverture  the  domicile  of  the  husband  is  the  domicile  of  the  wife.    (McUon-l 
aid  V   M  Donald,  5  U.  C.  L.  J.  60.)     It  was  also  decided  in  the  same  case  reportedj 
in  Grant's  Cham.  R.  22,  that  the  bail  of  a  defendant  who  has  been  arrested  upon  s 

..    ./. J. i.   tv..  ^:c./.Un....^1  ^../^m  *V,a,f  hnnrla  nnnn  t.hp  Hnfendant  renderiD^ 

himself  to  the  custody  of  the  sheriff. 
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is  found  lunatic,  in  case  any  one  entitled  to  traverse  the '^'•'•"«  <>'>«. 
inquisition  desires  to  do  so,  he  may  within  three  months  ^'»"*°"°'' **' 
from  the  day  of  the  return  and  filing  of  the  inquisition, 
present  a  petition  for  that  purpose  to  the  court,  and  the 
court  shall  hear  and  determine  the  petition,  subject  to 
the  following  provisions :     9  Vic,  ch.  10,  sec.  2. 

1.  In  every  order  giving  effect  to  such  petition,  the  rime  tob, 
court  shall  limit  a  time  not  exceeding  six  months  from  "'"**•'' 
the  date  of  the  order,  within  which  'he  person  desiring 

to  traverse,  and  ell  other  proper  parties,  shall  proceed 
to  the  trial  of  the  traverse ;  but  the  court  may  under 
the  special  circumstances  of  any  case,  and  upon  a  peti- 
tion being  presented  for  that  purpose,  and  upon  the  cir-  ■<■ 
cumstances  being  substantiated  upon  affidavit,  allow  the 
traverse  to  be  had  or  tried  after  the  time  limited ;  and 
in  such  special  case,  the  court  may  make  such  orders  as 
seem  just ;  9  Vic,  ch.  10,  sec  3. 

2.  The  trial  may  be  ordered  to  take  place  in  any  May  i*  Med  in 
court  of  record  in  Upper  Canada,  or  before  a  judge  of '^°do7b^fo^"" 
the  Court  of  Chancery  with  the  aid  of  a  jury,  according  o^'y%'&^*'*"" 
to  the  circumstances  of  the  case  and  the  situation  of  the 

parties  ;  9  Vie,  ch.  10,  sec  3 ;  20  Vic,  ch.  56,  sec  13. 

3.  The  court  may  order  that  the  person  to  traverse,  what  leourity 
if  he  is  not  the  party  who  has  been  found  lunatic,  shall, ,  'aiK"' 
within  one  month  after  the  date  of  the  order,  file  with 

the  registrar  of  the  court  a  bond,  vith  one  or  more  sure- 
ties, in  favour  of  the  registrar  lor  the  time  being,  and 
conditioned  for  all  proper  parties  proceeding  to  the  trial 
of  *he  traverse  within  the  time  limited ;  such  bond  before 
th  filing  thereof  being  approved  of  and  certified  to  be 
suflScient  uj  the  judge  of  the  county  court  of  the  county 
in  which  the  parties  reside,  or  by  one  of  the  judges  or 
masters  of  the  Court  of  Chancery ; 

4.  Every  person  who  does  not  present  his  petition,  or 

who  neglects  to  give  the  security,  or  who  does  not  pro- rer/er  SriSa.' 
ceed  to  the  trial  of  the  traverse,  within  the  times  respec- 
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tively  limited  therefor,  and  the  heirs,  executors  and 
administrators  of  every  such  person,  and  all  others 
claiming  through  him,  shall  be  absolutely  barred  of  the 
right  of  traverse.     9  Vic,  ch.  10,  sec.  8. 

35.  In  case  the  court  declares  a  person  a  lunatic  with- 
S5SVMta'SS!*'out  issuing  a  commission,  any  person  who  might  traverse 

an  inquisition  to  the  same  effect,  may  move  against  the 
order  containing  the  declaration,  or  may  appeal  there- 
from, as  the  case  requires  ;  and  the  right  so  to  move  or 
appeal  shall  as  to  time  be  subject  to  the  same  rules  as 
the  right  to  traverse.     20  Vic,  ch.  56,  sec.  5. 

36.  In  case  the  court  be  dissatisfied  with  the  verdict 
returned  upon  a  traverse,  the  court  may  order  a  new 
trial,  or  more  than  one  new  trial  as  in  other  cases.  9 
Vic,  ch.  10,  sec.  4. 

Propwtyofiuna.     37.  In  Order  to  afford  due  protection  to  the  property 
of  lunatics,  the  following  provisions  shall  in  every  case 
•       be  observed.     9  Vic,  ch.  10,  sec  5. 

1.  The  committee  of  the  estate  shall  give  two  or  more 
responsible  persons  as  sureties,  in  double  the  amount  of 
the  personal  estate,  and  of  the  annual  rents  and  profits 
of  the  real  estate,  for  duly  accounting  for  the  same  once 
in  every  year,  or  oftener  if  required  by  the  court;  and 
the  security  shall  be  taken  by  bond  or  recognizance  in 
the  name  of  the  registrar  of  the  court  for  the  time  being, 
in  such  manner  as  the  court  or  a  master  thereof  may 
direct,  and  the  same  shall  be  filed  in  the  office  of  the 
registrar. 

mie  wmmittee       2.  The  Committee  of  the  estate  shall,  within  six  months 
tory  of  prMen?"  after  being  appointed,  file  in  the  ofiice  of  the  registrar  a 

proptrty.  ,  .  .  „     ,  ,     ,  »g»uv»i«i  » 

true  inventory  of  the  whole  real  and  personal  estate  of 
the  lunatic,  stating  the  income  and  profits  thereof,  and 
setting  forth  the  debts,  credits  and  effects  of  the  lunatic, 
so  far  as  the  same  have  come  to  the  knowledge  of  the 
committee ; 
*^.  If  anjj)ropertj  belonging  to  the  estate  jbe  dis- 


Seanrity  to  be 
giTen  by  the 
committee. 
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covered  after  the  filing  of  an  inventory,  the  committee i}'«>.«".«.r 
shall  file  a  true  account  of  the  same  from  time  to  time  J^'*""^  '" 
as  the  same  is  discovered  ;  and  * 

4.  Every  inventory  shall  be  verified  by  the  oath  of 'r°  ««'•'««•«  oa 
the  committee.     9  Vic,  ch.  10,  sec.  6.  ""'• 

suttcientfor  the  discharge  of  his  debts,  the  following  SS?"*  *"  ^'^ 
steps  may  be  taken ;  9  Vic,  ch.  10,  sec.  7 : 

anL^f\'°'"'"'"''    f   ^''    '''''''    «^^"    P«*i*^°«    forCo..UUH.to 

autnority  to  mortgage,  lease  or  sell  so  much  of  the  reBlXoJ^:^':: 
estate  as  may  be  necessary  for  the  payment  of  such  debts ; ""'  *'^ 

^.  Such  petition  shall  set  forth  the  particulars  and  wh.t  th,  peu- 
amount  of  the  estate  real  and  personal  of  the  lunatic  "°''*''°«"'t.ia. 
the  application  made  of  any  personal  estate,  and  an 
account  of  the  debts  and  demands  against  the  estate; 

3.  The  court  shall,  by  one  of  the  masters,  or  other.  The  truth  ci;  to 
wise,  enquire  into  the  truth  of  the  representations  made '"'""^•""*"- 
in  the  petition,  and  hear  all  parties  interested  in  the  real 
estate ; 

iB  t/lffl  'Tr  V^'  '°"''  *^"*  *^'  P^^«°°^^  estate  i,pe,.«i,.uu 
18  not  sufficient  for  the  payment  of  debts,  and  that  theS»u*' 

same  has  been  applied  to  that  purpose  as  far  as  the  cir-""*^"' 
cumstances  of  the  case  render  proper,  the  court  may 
order  the  real  estate  or  a  sufficient  portion  of  it  to  be 
mortgaged,  leased  or  sold  either  by  the  committee  or 
otherwise ; 

6.  The  court  shall  direct  the  committee  todischarfffi^ 
such  debts,  out  of  the  money  so  raised    afd  the  cZ^^- 
may  order  the  committee  to  execute  conveyances  of  the 
estate,  and  to  give  security  for  the  due  application  of 
the  money,  and  to  do  such  other  acts  as  may  be  neces- 
sary  in  such  manner  as  the  court  may  direct ;  and 

6.  In  the  application  of  any  moneys  so  raised,  the  Rate.biy  and 
debts  shall  be  paid  in  equal  proportion  without  giving'"'''"''"*'^ 
any  preference  to  those  which  are  seniir*^^  h^  o.^ua  :„ 
struments.  ^.. -»..«  .u- 
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fld^ttomin."'"     ^^*  ^^®^  *^®  personal  estate,  and  the  rents,  profits 

huVai'eitato"*^  and  income  of  the  real  estate  of  the  lunatic  are  insuflS- 

iii»yb«»ppued.  cient  for  his  maintenance  or  that  of  his  family,  or  for 

the  education  of  his  children,  an  application  may  be 

made  by  the  committee,  or  by  any  member  of  the  family 

of  the  lunatic,  that  the  committee  be  authorised  or 

directed  to  mortgage  or  sell  the  whole  or  part  of  the 

real  estate,  as  may  be  necessary ;  upon  which  the  like 

reference  and  proceedings  shall  be  had,  and  a  like  order 

^      .         made,  as  for  the  payment  of  debts.    9  Vic,  ch.  10,  sec.  8. 

40.  In  case  of  any  mortgage,  lease  or  sale  being  made, 

the  lunatic  and  his  heirs,  next  of  kin,  devisees,  legatees, 

executors,  administrators  and  assigns,  shall  have  the  like 

interest  in  the  surplus  which  remains  of  the  money  raised 

as  he  or  they  would  have  in  the  estate,  if  no  mortgage, 

lease  or  sale  ha^  been  made ;  and  such  money  shall  be 

of  the  same  nature  and  character  ag  the  estate  mortga)»ed, 

leased  or  sold ;  and  the  court  may  make  such  orders,  as 

are  necessary  for  the  due  application  of  the  surplus.    9 

Vic,  ch.  10,  sec  9. 

wber  a  luvuMe      41.  When  a  lunatic  is  seised  or  possessed  of  real  estate. 

if  %  tnutM  or     ,  r  i.  «  , 

inortMgM  bis    by  way  ol  mortgage,  or  as  a  trustee  for  others  m  anv 

oomiplttes  may  •' 

act,  wd  how  far.  manner,  the  committee  may  apply  to  the  court  for  autho- 
rity to  convey  such  real  estate  to  the  person  entitled 
thereto,  in  such  manner  as  the  court  may  direct ;  and 
thereupon  the  like  proceedings  shall  be  had  as  in  the 
case  of  an  application  to  sell  the  real  estate ;  and  the 
court  upon  hearing  all  th^  parties  interested  may  order 
a  conveyance  to  be  made ;  and  on  the  application,  by 
bill  or  petition,  of  any  person  entitled  to  a  conveyance, 
the  committee  may  be  compelled  by  the  court,  after 
hearing  all  parties  interested,  to  execute  the  conveyance. 
9  Vic,  ch.  10,  sec  10. 

42.  Every  conveyance,  mortgage,  lease  and  dssurance 


Instrumenta 
•xeoutvd  by  <he 

ralid. 


—  J j: 


!-.-    -i?  j.1.  -    .  -. 
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valid  as  if  executed  by  the  lunatic  when  of  sound  mind. 
9  Vic,  ch.  10,  sec.  11. 

48.  The  court  may  compel  the  specific  performance  of  speoMo  p«rft>nii- 
rny  contract  made  by  a  lunatic  while  capable  of  contract- pe"«i  in^^S?" 
ing,  and  may  direct  the  committee  to  execute  all  neces-**"* 
sary  conveyances  for  the  purpose;  and  the  purchase 
money,  or  so  much  thereof  as  remains  unpaid,  shall  be 
paid  to  the  committee  or  otherwise  as  the  court  directs. 
9  Vic,  ch.  10,  sec.  12. 

44.  The  court  may  order  any  expenses  and  costs  of  cogu  and  exp«n- 
and  relating  to  the  said  petitions,  orders,  directions  and  d«fraj.S.*°  "^ 
conveyances  to  be  paid  and  raised  from  the  lands,  rents 
or  personal  estate  of  the  lunatic,  in  respect  of  which  the 
same  were  respectively  made,  in  such  manner  as  the 
court  thinks  proper.     9  Vic,  ch.  10,  sec.  13.  (a?) 


Mi' 


^ '  'ill 


Kn 


\  (M 


PARTITION. 

45.  I  regard  to  the  partition  and  sale  of  estates  of  PartiHon  and 
joint  tenants,  tenants  in  common  and  coparcenerSj  the  Mteto'.^"*"* 
court  shall  possess  the  same  jurisdiction  as  by  the  laws 
of  England  on  the  tenth  of  August,  one  thousand  eight 
hundred  and  fifty,  was  possessed  by  the  Court  of  Chan- 
cery in  England,  and  also  as  by  the  laws  of  Upper  Ca- 
nada is  possessed  by  the  Courts  of  Queen's  Bench  and 
Common  Pleas  or  by  the  County  Courts.  13  &  14  Vic, 
ch.  50,  sec  4. 


(x)  Committees  of  the  persons  and  estates  of  lunatics,  idiots,  and  persons  of 
unsound  mind,  are  to  be  appointed  in  the  same  maaner,  as  nearly  as  circumstances 
will  permit,  as  receivers  are  appointed  by  the  court.  See  Order  XXXVIII.  of  the 
Orders  of  1863,  and  notes  p.  175,  supra. 

The  judge  in  chambers  granted  an  application  for  a  commission  de  lunatieo 
xnqmrendo;  the  Orders  of  June,  1853,  giving  to  a  judge  in  chambers  authority  to 
act  in  such  a  matter.     {Re  Stuart,  4  Grant,  44.)  '' 

Where  the  estate  of  a  person  who  has  been  found  to  be  a  lunatic  is  of  small 

amount,    the    court    will    <*,ninhinn    in    nno    i.afa»an/.n    *^    .i,- . _ii    ii..    • 

enquiries,  although  the  ;  veral  objects  are  in  England  the  subjects  of  distinct  and 
eeparate  references.    {Re  Duggan,  2  Grant,  622.) 
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46.  In  such  cases,  any  decree,  order  or  report  by 
which  a  partition  or  sale  is  declared  or  effected,  or  any 
deed  executed  by  the  master  of  the  court,  to  give  effect 
to  such  partition  or  sale,  shall  have  the  same  effect  at 
law  and  in  equity  as  the  record  of  a  return  in  the  Court 
of  Queen's  Bench  or  Common  Pleas  or  in  the  County 
Court  has  in  matters  of  partition,  or  as  sheriff's  deeds 
now  have  in  other  cases.     13  &  14  Vic,  ch.  50,  sec.  4. 
47.  Any  partition  or  sale  made  by  the  court  shall  be 
as  effectual  for  the  apportioning  or  conveying  away  of 
the  estate  or  interest  of  any  married  woman,  infant  or 
lunatic,  party  to  the  proceedings  by  which  the  sale  or 
partition  is  made  or  declared,  as  of  any  person  compe- 
tent  to  act  for  himself.     13  &  14  Vic,  ch.  50,  sec  6. 
■     48.  An  office  copy  of  the  decree,  order  or  report  de- 
claring a  partition,  shall  be  sufficient  evidence  in  all 
courts  of  the  partition  declared  thereby,  and  of  the 
several  holdings  by  the  parties  of  the  shares  therebv 
allotted  to  them.     13  &  14  Vic,  ch.  50,  sec  4.  (^,) 


(y)  See  20  Vic,  ch.  LXV.,  sec.  15,  Con.  Stats  U  C    oh  tyvy^t 
this  enactment  it  is  nrovided  that  ^n^  il;„i  *        1  :      '     .   ^^^XXVI.,  p.  861.    By 
or  the  agent  of  ^TpJrZnorL^^^^^^^^^ 

the  superior  courts  of  law  or  eL1?v  nr  fn  1  ^  ^'"""^  "^""^  ^  "  °'  P«"*ion  in  any  of 
of  the  lands  praying  for  I  vaSno7sS'TlT^  ''""'l'-  "'"''^'''^  *°  *^«  ^'^^^n 
in  reality  is  I  petition.    ^Ce  W    Bennat  8  rrK°!fffi^^  T/  ^'  ^J  ''•"'  ''^^'^ 

TlM'ulL  ,'  Z'  ^"  f''"^'  ^"^ '''  ^°«^er,  Grant's  Cham.  R.  103 •  «  U  p  i" 
Ll':dect^'o^T:;:^^^^^^^^  --ymg  the  purZesof^M^act 

which  the  provisions  resoLwhat8TnIuirr.n?!,  "P?''  directions  of  the  act,  of 
sary.  or  to  have  effected  any  improveSTn  tit  nL"r*  ^^^T  *°  ^"'*  ^'«°  "««««- 
are  concerned."     The  learned  SX!„i«.  ^    -^  i"^'*°*[««,'^s  ^a''  »«  courts  of  equity 

the  authority  of  the  ac    fast  JeeS  to  narthion^  'I  '^"  'T  f'"^  '"'''  '^"^  »°^«' 

saIeifordere^d,h^uttha?:h^et^::?^?,,r^^^^^^^^^^^^ 

^^^'r'lLZ^l.'S^^^^  ("ot  an  application 

lands  to  be  sJld  by  the  master  fn  th«  „1  ',     "''^  «-«P'*«««ntative,"  ordered  the 
Or„„*  AA7  X  '^^  ^'^^  ^'^^^^^  '"  '*»«  «8ual  manner.     rBennett  v.  R«nn«»f    « 


CONSOLIDATED  STATUTES  OF    UPPER  CANADA. 
[22  VIC,  OH.  XII.,  sEos.  49,  50.] 


513 


INFANTS. 
49.  The  court  shall  also  have  jurisdiction  respecting  The  c«to.   , 
the  custody  of  infants  in  the  cases  and  subject  to  th!"^-    " 
provisions  mentioned  in  the  statute  relating  to  the  cus- 
tody  of  infants.     18  Vic,  ch.  126.  (z) 

60    When  an  infant  is  seised  or  possessed  of  or  en.A.,eonhe 
titled  to  any  real  estate  in  fee,  or  for  a  term  of  years,  or  mi^'riuTilr' 
otherwise  howsoever,  in  Upper  Canada,  at .]   ..e  court  is'"'"" 
of  opinion  that  a  sale,  lease,  or  other  disposition  of  the 
sail,  or  of  any  part  thereof,  is  necessary  or  proper  foi 
the  aaintenance  or  education  of  the  infant,  or  that  by 
reason  of  any  part  of  the  property  being  exposed  to 
waste  and  dilapidation,  or  to  depreciation  from  any  other 
cause,  his  interest  requires  or  will  be  substantially  pro- 
moted by  such  disposition,  the  court  may  order  the  sale 
or  the  letting  for  a  term  of  years,  or  other  disposition  of 
such  real  estate  or  any  part  thereof,  to  be  made  under 
the  direction  of  the  court  or  one  of  its  officers,  or  bv  the 
g  .ardian  of  the  infant,  or  by  any  pe.   on  appointed  by 
the  court  tor  the  purpose,  in  such  manner  and  with  such 
restrictions  as  to  the  court  may  seem  expedient,  and  may 
order  the  infant  to  convey  the  estate  as"  the  court  thinks 
proper.     12  Vic,  ch.  72,  sees.  1,  2;  13  &  14  Vic,  ch. 
ou,  sec.  o.  {a) 


mm/ra.  '    '  ^"'  ^^-^  w  which  and  notes  thereon 

^^Po^rZ';^^^^^^^^^^  guardian  d„I,  appointed  b, 

in  ant  to  be  deliverPd  into  the%ustSy  S  such  S  l^.'  ''^t  "l^*"  '^^  P^''^""  of  thl 
infant  being  removed  out  of  the  jurisdic  ion  altSouth  '•/•"'  '"  ^'''^''  °f  ^^e 
respect  ng  the  infant's  estate.  (i?«  GiliS,  8  Granf  279^  a1''  ^f  1'^^  ^°  <'«'"•* 
he  habU  of  paying  respect  to  the  wishes  and  direc  Ions  of  .  ll^'l^^'^''  "/"'"* '«  ^^ 
the  guardianship  and  care  of  his  children  it  win  nnfl  u '''''°'' '°  reference  to 
that  a  compliance  therewith  would  be  prejud  cTa  to  JL  S  '"  ^^'°  ''  l«  "'^'^'''y  «»>«'"» 

(a)  See  Order  XXXVII.  of  the  Orders  of  1853  n  ififi  „  « 

g5  ^^'  P-  ^^"'  «^  »«?•  '^pra.    Thid  Order 


"  ^1/ 


nA"'-' 


i 


i  f  I 


No  «*Ie  contrary 
to  k  deviae. 


514  CONSOLIDATED  STATUTES  OP    UPPER  CANADA. 

[22  VIC,  OH.  XII.,  BEOS.  51,  52,  53.] 

51.  But  no  sale,  lease,  or  other  disposition  shall  be 
made  against  the  provisions  of  any  will  or  conveyance 
by  which  the  estate  has  been  devised  or  granted  to  the 
infant  or  for  his  use.     12  Vic,  ch.  72,  sec.  2. 

52.  The  application  shall  be  in  the  name  of  the  infant 
by  his  next  friend,  or  by  his  guardian ;  but  shall  not  be 
made  without  the  consent  of  the  infant  if  he  is  of  the  age 
of  seven  years  or  upwards.     12  Vic,  ch.  72,  sec.  1.  (6) 

53.  Where  the  court  deems  it  convenient  that  a  con- 
{ototfd*^  ^  "^  veyance  should  be  executed  by  some  person  in  the  place 

of  the  infant,  the  court  may  direct  some  other  person  in 
the  place  of  the  infant  to  convey  the  estate.  12  Vic, 
ch.  72,  sec.  3. 


The  application 
to  be  by  next 
friend  or  guar- 
dian. 


When  a  substi- 
tute for  an  in- 


providea  for  the  mode  of  proceeding  under  this  act.  In  re  Boddy,  4  Grant,  144;  a 
petition  was  presented  in  this  case  under  this  section,  praying  for  the  sale  of  the  real 
estate,  descended  to  the  infant  and  for  the  appointment  of  the  mother  as  guardian. 
But  the  court  refused  to  direct  a  sale  of  the  real  estate  of  an  infant  merely  because 
the  ancestor  was  indebted,  and  held  that  it  must  be  shewn  that  the  estate  will  sus- 
tain loss,  or  that  the  creditors  are  about  to  enforce  payment  of  their  demands  by  suit. 

In  re  Kennedy,  Grant's  Cham.  R.  97  ;  8  U.  C.  L.  J.  188,  it  was  held  that  in  apply- 
ing for  a  sale  of  real  estate  settled  upon  infants,  the  mother  by  whom  the  a-nli- 
cation  was  made,  should  join  in  the  conveyance  for  the  purpose  of  surrendt  ^ 
the  life  interest  vested  in  her  under  the  settlement. 

In  directing  the  sale  of  infants'  real  estates,  the  court  is  not  governed  by  the 
consideration  of  what  is  most  for  their  present  comfort,  but  what  is  for  their 
ultimate  benefit.  The  court  will  order  a  sale  of  a  portion  of  an  infant's  estate  to  save 
the  rest  when  it  is  made  to  appear  to  be  for  the  benefit  of  the  infant.  (In  re 
McDonald,  Grant's  Cham.  R.  97  ;  8  U.  C.  L.  J.  188.) 

Where  a  contract  for  the  sale  of  infant's  estate  bad  been  approved  of  by  the 
court,  it  was  held  unnecessary  for  the  purpose  of  obtaining  a  decree  for  spec  fie 
performance  either  to  allege  or  prove  that  the  sale  waii  a  proper  one  under  this 
section.     (McDonald  v.  Garrett,  8  Grant,  290.) 

(6)  Order  XXXVII.,  sec.  2,  provides  that  "  The  petition  is  to  be  presented  by 
the  guardian  of  the  infant,  or  by  a  person  applying  by  the  same  petition  to  be 
appointed  guardian,  as  hereinafter  provided,"  and  sec.  6  of  the  same  Order  provides 
that,  ♦*  When  the  infaut  is  above  the  age  of  seven  years  he  is  to  be  examined  apart 
upon  the  maiter  of  the  petition,  and  his  consent  thereto,  by  the  judge  or  master, 
as  the  case  may  be  ;  and  his  examination  is  to  be  stated  to  have  been  taken  under 
these  orders,  and  is  to  be  annexed  to  and  filed  with  the  petition.  Where  the  infant  is 
under  the  age  of  seven  years,  the  fact  ii  to  be  certified  by  the  judge  or  maEt«r 
before  whom  he  has  been  produced."  Fur  tht  form  of  petition  see  p.  892..  et  teq. 
tupra. 
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^   54.  Every  such  conveyance  whether  executed  by  the  »•«<»«  ^^cuted 
infant  or  some  person  appointed  to  execute  the  same  in^^'S''"^*^ 
his  place,  shall  be  as  effectual  as  if  the  infant  had  exe- 
cuted the  same,  and  had  been  of  the  age  of  twenty-one 
years  at  the  time.     12  Vic,  ch.  72,  sec.  3. 

55.  The  moneys  arising  from  any  such  sale  lease   or.. 
other  disposUion,  ahaU  be  ..id  out,  '.pp,ied  an^d  t^&ff^ 
ot  m  such  manner  as  the  court  directs.     12  Vic.  ch  72  '**""' 
sec.  4.  '      •      > 

m.  On  any  sale  or  other  disposition  so  made,  the  The  .uaiuy  of 
money  raised,  or  the  surplus  thereof,  shall  be  of  the  same  uS^siinfSl, 
nature  and  character  as  the  estate  sold  or  disposed  of  ''*"'*■ 
and  the  heirs,  next  of  kin,  or  other  representatives  of  the 
infant,  shall  have  the  like  interest  in  any  surplus  which 
may  remain  of  the  money  at  the  decease  of  the  infant  as      • 
they  would  have  had  in  the  estate  sold  or  disposed  of  if 
no  sale  or  other  disposition  had  been  made  thereof.     12 
Vic,  ch.  72,  sec.  5. 

57.  If  any  real  estate  of  an  infant  is  subject  ti  dower  inc«e,of^ow,x 
and  the  person  entitled  to  dower  consents  in  writing  to-STS 
accept  in  lieu  of  dower  ...y  gross  sum  which  the  court 
thinks  reasonable,  or  the  permanent  investment  of  a 
reasonable  sum  in  such  manner  that  the  interest  thereof 
be  made  payable  to  the  person  entitled  to  dower  during 
her  life,  the  court  may  direct  the  payment  of  such  sum  in 
gross  or  the  investment  of  such  other  sum  out  of  the 
proceeds  of  the  sale  of  the  real  estate  of  the  infant      12 
Vic,  ch.  72,  sec.  6. 

SPECIAL  PROVISIONi  RESPECTING  MORTGAGES. 
58    Wh-raas  the  law  of  England  was  at  an  early Sp«.a, p,.i. 
period  .iitr  .uced  into  Upper  Canada,  and  continued  tomZ^TZ'' 
be  the  rnle  of  decision  in  all  matters^f  controversy  rela- ^Ik*  M^'rmr 
tive  to  property  and  civil  rights,  while  at  the  same  time 
from  the  want  of  an  equitable  jurisdiction,  until  the  fcnr^l 
uay  Of  March,  one  thousand  eight  hundred  and  thirty- 
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seven,  it  was  not  in  the  power  of  mortgagees  to  foreclose, 
and  mortgagors  out  of  possession  were  unable  to  avail 
themselves  of  their  equity  of  redemption,  and  in  conse- 
quence of  the  want  of  these  remedies  the  rights  of  the 
respective  parties,  or  of  their  heirs,  executors,  adminis- 
trators or  assigns,  may  be  attended  with  peculiar  equita- 
ble considerations,  as  well  in  regard  to  compensation  for 
improvements,  as  in  respect  to  the  right  to  redeem,  de- 

.  pending  on  the  circumstances  of  each  case,  and  a  strict 
application  of  the  rules  established  in  England  might  be 
attended  with  injustice ;  the  court  shall  have  authority 
in  every  case  of  mortgage,  where,  before  the  said  fourth 
day  of  March,  one  thousand  eight  hundred  and  thirty- 
seven,  the  estate  had  become  absolute  in  law,  by  failure 

•  in  performing  the  condition,  to  make  such  decree  in 
respect  to  foreclosure  or  redemption,  and  with  regard  to 
compensation  for  improvements,  and  generally  with 
respect  to  the  rights  and  claims  of  the  mortgagor  and 
mortgagee,  and  their  respective  heirs,  executors,  admin- 
istrators or  assigns,  as  may  appear  to  the  court  just  and 
reasonable  under  all  the  circumstances  of  the  case,  sub- 
ject, however,  to  appeal  by  either  party.  7  Wm.  IV., 
ch.  2,  sec.  11.  (e) 


(c)  S^e  McLellan  v.  Maitland,  1  Grant,  268;  3  Grant,  164.  In  1821  the  plaintiff 
mortgaged  ihree  properties  in  Belleville,  Kingston,  and  Camden,  respectively,  to 
secure  a  debt  payable  in  the  following  year ;  it  was  not  then  paid.  Payment  was 
urgently  demanded,  and  the  mortgagees  being  in  great  pecuniary  difficulties  sold 
and  conveyed  with  absolute  covenants  for  title  the  property  in  Belleville  for  what 
appeared  to  be  about  its  value  at  the  time,  and  they  gave  credit  for  the  amount  on 
the  mortgage;  this  property  afterwards  passed  through  several  hands,  and  was 
bought  by  the  pretent  owner  in  1837,  who  subsequently  made  considerable  improve- 
ments on  it  and  dealt  with  it  as  absolute  owner;  it  was  held  that  this  property  was 
not  redeemable  by  the  mortgagor  on  a  bill  filed  in  1840,  and  that  the  effect  of  the 
sale  and  transfer  by  the  mortgagees  of  portions  of  the  mortgaged  property  was  to 
transfer  to  the  purchasers  a  part  of  the  mortgage  debt  proportioned  to  the  value  of 
the  property  transferred  as  compared  with  the  value  of  the  whole  property 
mortgaged.  See  also  Clute  v.  Macaulay,  4  Grant,  410;  Smyth  v,  Simpson,  1 
Grant,  E.  &  A,  pp.  9-172  ;  5  Grant,  104  ;  2  U.  C.  Jur.  129  ;  App.  1 ;  7  Mooie,  P.  C. 
206;  which  decides  that  the  Court  of  Chancery  may  under  this  section,  (which 
was  the  11th  section  of  7  Wm.  IV.,  oh.  ?,  "The  Chancery  Act,")  uatier  certain 
circumstances  refuse  redemption,  notwithstanding  twenty  years  have  not  elapsed 
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DORMANT  EQUITIES. 
69.  Whereas  by  the  act  to  establish  the   Court  of^rovMon,te. 
Chancery  in  Upper  Canada,  it  was  provided  that  the  ?'*'°""«!^«^nS 

„,!„_  ^c  ^^   •   •         •      j^i  .  ,  ,       ^  "' in  relation  to  real 

rules  ot  aecision  in  the  said  court  should  be  the  same  as  "''"*«• 
governed  the  Court  of  Chancery  in  England;  and 
whereas  in  regard  to  claims  upon,  or  interests  in  real 
estate  arising  before  the  said  date,  it  is  just  to  restrict 
the  future  application  of  the  said  rules  of  decision  to 
cases  of  fraud,  and  in  regard  to  other  cases,  it  is  expe- 
dient to  extend  thereto,  in  manner  hereinafter  provided, 
the  authority  so  given  to  the  court  as  aforesaid  in  case 
of  mortgages ;  therefore,  no  title  to  or  interest  in  real 
estate  which  is  valid  at  law,  shall  be  disturbed  or  other- 
wise affected  in  equity  by  reason  of  any  matter  or  upon 
any  ground  which  arose  before  the  fourth  day  of  March, 
A.  D.  one  thousand  eight  hundred  and  thirty-seven,  or 
for  the  purpose  of  giving  effect  to  any  equitable  claim, 
interest  or  estate,  which  arose  before  the  said  date, 
unless  there  has  been  actual  and  positive  fraud  in  the 
piirty  whose  title  is  sought  to  be  disturbed  or  affected. 
18  Vic,  ch.  124,  sec.  1. 

60.  In  regard  to  any  other  equitable  claim  or  right 
which  may  have  arisen  before  said  date,  the  court  shall  to°o^the/S- 
have  authority  (subject  to  appeal)  to  make  such  decree^'""'  " 
as  may  appear  to  ^the  covet  just  and  reasonable,  under 
all  the  circumstances  of  the  particular  case,  provided  that 
the  suit  be  brought  within  twenty  years  from  the  time 
when  the  right  or  claim  arose  ;  and  no  further  time  shall 
be  allowed  for  bringing  any  such  suit,  notwithstanding 
any  disability  of  the  claimant  er  of  any  one  thro*igh 
whom  his  right  accrued.     18  V^ic,  ch.  124,  sec.  2.  {d) 


^j 


']  1 


He  claims. 


since  the  mortgagor  went  out  of  possession.     (Arkell  v.  Wilson,  6  Grant.  470  • 
V  SweU%T'c.'L.  J    9")'  '^^'    ^^'^'°"'-  ^'''"'''^'  ^  Grant,  344,348;'  Hall 

(d)    In    SilcOT  V.    SlpiWn     t\  Hmnf     0C17  .    A    JJ    r     T      T     1W        -i. r     ,  .     ..       .      ... 

relating  to  dormant  equities,  applied  only  to  cases  where  the  cause  of  suit  aroae 
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before  the  passing  of  the  Chancery  act,  (4th  March.  1837.)  In  this  case  it  appeared 
that  the  locatee  of  lands  of  the  Crown  contracttd  to  sell  a  portion  thereof  the 
consideration  for  which  was  paid,  but  he  continued  to  hold  possession  of  the  lands 
until  the  year  1856,  when  the  heirs  of  the  bargainee  filed  a  bill  to  enforce  speoiflo 
performance  of  the  contract,  the  patent  from  the  Crown  having  been  issued  in  1830 
The  court  dismissed  the  bill  with  costs.  Spragge,  V.  C,  said,  "  The  act  seems  to 
apply  to  real  estate  only,  which  it  divides  into  two  classes,  the  one  where  there  has 
been  actual  and  positive  fraud,  ihe  other  where  there  has  not.  It  applies  only 
to  cases  where  the  cause  of  suit  arose  before  the  passing  of  the  Chancery  act  The 
first  section  (59)  applies  to  cases  of  actual  fraud,  and  provides  that  no  suit  shall  be 
brought  for  cases  arising  before  1837,  unless  there  has  been  actual  fraud  The 
second  clause  (section  60,)  where  there  has  been  no  actual  fraud,  and  enables  the 
court  to  deal  with  them,  as  they  may  deem  reasonable  and  just,  if  the  suit  is  broueht 
within  twenty  years,  and  the  suit  must  be  brought  within  twenty  years  notwith. 
standing  disabilities." 

In  Attorney-General  v.  Grasett,  6  Grant,  485,  it  wns  held  that  express  trusts  are 
not  within  the  statute  relating  to  dormant  equities.    In  Wragg  v.  Beckitt,  on  aDoeal 
from  the  Court  of  Chancery,  7  Grant.  220 ;  6  U.  C.  L.  J.  181,  209;  (reported  in  court 
below  Beckitt  v.  Wragg,  6  Grant,  454 ;)  although  it  was  not  material  to  the  decision 
of  the  case,  which  was  very  far  from  being  an  express  trust  between  the  parties 
nevertheless  the  court  gave  a  very  strong  opinion,  and  would  have  so  held,  had  it 
been  necessary,  that  the  language  of  this  act  embraced  express  as  well  as  implied 
trusts.     After  this  case  was  decided,  the  Court  of  Chancery,  in  Caldwell  v.  Hull  6 
U.  C.  L.  J.  141,  again  held,  first,  that  this  statute  does  not  apply  to  cases  of  an 
express  trust,  and  second,  that  clearly  it  does  not  extend  to  cases  of  mortgaee  these 
oases  being  amply  provided  for  by  the  Chancery  Act.     In  remarking  upon  WrW  v 
Beckitt,  in  appeal,  supra,  Esten,  V.  C.  said,  •'  So  far  as  it  is  a  decision.  I  am  bound 
to  follow  It ;  the  extra  judicial  opinions  expressed  in  it  are  entitled  to  full  respect 
but  they  are  of  course  not  binding."     After  reviewing  the  judgment  in  the  case  of 
Wragg  V.  Beckitt,  the  learned  V.  C.  observed  that  he  was  at  liberty  to  adhere  to  the 
opinion  that  he  had  always  entertained,  that  the  act  does  not  extend  to  the  cases  of 
express  trusts,  and  that  in  any  event  he  should  not  consider  that  it  extended  to  cases 
of  mortgage.    This  case  was  carried  to  the  Court  of  Appeal,  and  is  reported  7  U.  C. 
L.  J.  42,  and  the  decree  of  the  court  below  was  affirmed,  without  deciding  whether 
the  statute  applied  to  express  trusts,  but  holding  that  the  act  does  not  apply  to 
cases  of  mortgage.  *^*^  *' 

This  section  does  not  apply  to  cases  of  actual  mortgage,  that  is  where  the  proviso 
for  redemption  appears  on  the  face  of  the  instrument  creating  the  incumbrance  •  such 
oases  are  to  be  dealt  with  under  section  11  of  the  original  Chancery  Act.    fHall  v 
Coldwell,  8  U.  C.  L.  J.  93.J  j  \ 

The  case  of  Attorney-General  v.  Grasett  was  affirmed  on  appeal,  8  Grant,  130, 
and  It  was  queried  whether  this  act  applied  to  every  case  of  express  trust,  or  whether 
a  case  of  express  trust  so  direct  and  plain  might  not  arise  that  the  court  would  feel 
authorised  to  hold  i^at  the  statute  did  not  extend  to  it,  though  no  exception  of 
express  trusts  is  contained  in  the  act. 

In  TifiFany  v.  Thompson.  9  Grant,  244,  249,  Vankoughnet,  C,  said,  "  In  my  own 
opinion  the  Dormant  Equities  Act  does  not  apply  to  a  case  of  express  trust,  for 
breach  of  which  the  ceslun  que  truslent  seek  redress  against  the  trustee  ;  and  in  the 
case  of  such  a  trust  as  the  present,  in  respect  to  which  the  trustee  is  called  to 
account.  It  can  form  no  defence  to  him.  I  think  the  rule  of  construction  should  be, 
that  the  act  does  not  apply  as  between  trustees  and  cestuis  que  trustent,  to  the  oases 
of  such  trusts,  but  that  exceptional  cases  arising  upon  such  trusts  may  find  protec- 
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deed  covered  the  whole  nor  h  half  thn.-  '"*  °/ ^*"^'  ^'  through  mistake  the 
easterly  and  north  we8riyruarter«bS".LT°^  '*•'  ''«*^  *'''«  '«  ^''^  n«'tli 
portion  actually  intend  WbecrveveSanS"''?^'.?''  7'''*  i"'°  Possession  of  the 
terly  portion  Went  intrposLln  nJ/ni '  '^"''.^''"^tly  after  the  vendee  of  the  wes- 
title  or  assertion  of  rlghTSrthe  nfrt^  *"  »' ^'     *'»-  ""^  disturbance  of  his 

mistake,  (although  oil  parlfes  kn^ew  of  th!  ^^  *^« '^rr^r"'  ^"^  ^^«"  ""^^^  ^y 
when  the  assignee  of  the  pemn  holdh,.  fh«  7  /^.?.  ^'-^  occurred,)  until  1857, 
ejectment  a„d%ecovered  jud'^eSt  t^  e  ev?deno«^f„l, '""  '''''''^'^"^  proceedings  ia 
cient  to  outweigh  the  legil  effect  of  he  d.oH  1 1  I  ,"!f  P°''''''°"  "°*  ^^■"g  «»«- 
cuted.  The  defendant  raised  Imnn-f  ?v,  if  ^"'''  *'^*'"  '"  erroneously  exe- 
relying  on  Wrngg  v  Beci  ttanrAftornl  n/'^'r'V'^'  Dormant  Equity  Act, 
tended^thatthelqui  ty  in  th  'case  wa  nPv^;.  ^''''^  J.  Grasett.  supra,  it  was  con' 
the  time  of  its  acqui^U  on  the  Tlv  title  whin.,  l'"!?'  5"*  ''"'''^'^  "^^^^'''^  f"-*"" 
which  had  been  acVir 'd  V  L  dUnianf  '^,-'"'"1*  ^"^  ''^^  ^^g"^'  °"« 

actual  fraud,  so  that  if  even  the  plairdff'^pJ-^  '^r^^''^'  **•*  *'"««  ^''«  o°«  of 
act  would  not  bar  him  cases  of  frauThlt  T^.  '^f^  ^^  *'"**"*^  ^«  ^^'•'"''"t'  the 
it  was  an  actual  frS  wUh?n  th^meaSb/o?  th?»'''  *T  'l'  *"^  '*^'  '''^"'•*  ^^''^  ^^at 
circumstances  to  assertC  egll  tiurand  tha  .1^.°'^  '°%^?^  '^^  ^''''"*°'"  ""'^^•-  ^^e 
did  not  fall  withii  the  desiln,^t  nn  .f  ,  ^® ''^"''^  °^  ^''^  P'"'«^^^ 
being  that  which  he  defenZrrquireS  ZTa,''^"*^  \*''  •''"'^  dormant  title 
plaintiff,  acquiescing  in  the  equit;"2rhis;J„Vjj:'^^^^^^^^  *^"«'««  ^- *^« 

APPEALS, 

61.  The  court  shall  have  jurisdiction  to  entertain  ap- appom  from  de- 
peals  by  either  party  against  any  order  or  decree  made -ut*^o°uk 
by  the  judge  of  a  county  court  under  the  equitable  juris- 

diction  thereof,  and  the  Court  of  Chancery  shall  make 
such  order  thereupon  in  respect  to  costs  or  otherwise,  or 
for  referring  back  the  matter  to  the  judge  before  whom 
the  same  was  first  heard,  as  may  be  just  and  proper. 
16  Vic,  ch.  119,  sec.  18.  ^ 

62.  The  court  shall  also  have  jurisdiction  on  any  ap- AppeM,  r.»  a. 
peal  from  the  judgment  or  decision  of  the  commissioners  oti'^rJo^/rr 
under  the  act  for  the  protection  of  the  lands  of  theSornS""' 
Crown  in  Upper  Canada,  except  as  in  the  said    ct  is 
otherwise  provided  ;  and  the  court  may  alter,  aflSrm  or 

annul,  the  decision  of  the  commissioners,  or  order  further 
enquiry  to  be  made,  or  direct  an  issue  touching  the  matter 
m^dispute,  to  be  tried  at  law  or  before  the  court  or  a 
jUugo  thereof  with  the  assistance  of  a  jury,  and  may 
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make  such  orders  and  directions  therein  for  payment  of 
costs,  and  other  matters  respecting  the  same,  as  to  t^e 
court  seem  just ;  and  the  decree  of  the  court  shall  . 
conclusive  on  the  party  appealii      as  -well  as  on  tb 
commissioners.     2  Vic,  ch.  15,  sec.  11.  (e) 

VESTING  ORDERS. 
63.  In  every  case  in  which  the  court  has  authority  to 
order  the  execution  of  a  deed,  conveyance,  transfer  or 
assignment  of  any  property,  real  or  personal,  the  court 
may  make  an  order  or  a  decree  vesting  such  real  or 
personal  ostate  in  such  person  or  persons,  and  in  such 
manner,  and  for  such  estates,  as  would  be  done  by  any 
such  deed,  conveyance,  assignment  or  transfer  if  exe- 
cuted ;  and  thereupon  the  order  or  decree  shall  have  the 
same  effect  both  at  law  and  in  equity  as  if  the  legal  or 
other  estate  or  interest  in  the  property  had  been  actually 
conveyed,  by  d:ed  or  otherwise,  or  the  same  estate  or 
interest,  to  the  person  in  whom  the  same  is  so  ordered 
to  be  vested,  or  in  the  case  of  a  chose  in  action,  as  if 
such  chose  in  action  had  been  actually  assigned  to  such 
last  mentioned  person.     20  Vic,  ch.  56,  sec.  8.  (/) 

REGISTRATION. 
64.  The  filing  of  a  bill  or  the  taking  of  a  proceeding. 


(e)  See  Orders  County  Co         Equity  Side,  Order  XLlv^,  sees.  1  to  7. 

(O  In  Slater  t.  Fisken,  Grant's  Cham.  R.  1 ;  4  U.  C.  L.  J.  2C1 ;  a  motion  waa 
made  under  this  section  on  behalf  of  the  defendants  for  an  order  vesting  the  property 
sold  in  the  purchaser.  It  appeared  that  a  sale  had  been  made  of  lands,  the  title  to 
which  was  vested  in  a  married  woman  and  infants,  and  the  defendants  who  had 
the  conduct  of  the  sale  were  unable  to  ascertain  the  residence  of  the  parties  whose 
estate  bad  been  sold.  The  application  was  opposed  on  the  ground  that  it  hal  not 
been  shewn  that  at  the  time  of  the  sale  the  persons  whose  interests  had  been  sold 
were  living.  Esien.  V.  C,  refused  the  application,  as  the  purchaser  had  a  clear 
right  to  require  prooi  that  the  persons  whose  estates  were  sold  were  in  existence  at 
the  time  of  the  sale,  and  expressed  a  doubt  if,  under  any  circumstances,  the  court 
would  force  a  purchaser  to  accept  a  title  under  a  vesting  order  instead  of  by  a  con- 
veyance, the  purchaser's  right  being  to  insist  upon  covenants  from  the  grantors. 

For  a  form  of  vesting  order  see  tupra,  p.  385. 


^ 
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m  which  bill  or  proceeding  any  title  or  interest  ii   land  a  bin «!«,,  »c , 
18  brought  in  question,  shall  not  be  deemd  notice  of  the^^^^'^^^'^T 
bill  or  proc,    ling   f  >  any  person   not  being  ;  par'    -*"■"  5.fr\V. 
thereto,  until  a,  certificate  by  the  registrar  or  a  .leputv/"' 
registrar        the  court,  in  the  form  ment   .ned  in  ti.is 
section,  haa  been  registered  in  the  registry  ,  fHce  of  the 
county  in  which  the  land  is  situate : 

I  certify  that  in  a  suit  or  proceeding  in  Chancery  Form  of  eorun- 
|uetween  A.  B.  and  C.  D,  son.  title  or  interest  is"*" 
^^  ca  led  in  question  in  the  following  land,  {describing 
tt-j 

But  no  certificate  is  required  to  be  registeredof  a  suit  Not  necessary 
or  proceedin  ••  the  f<.i  closure  of  a  registered  mort-  c^Jr'""" 
gage.     18  Vic,  ch.  127,  sec.  ,5 :  20  Vic,  ch.  56,  sec  9. 

65.  Every  decree  aflfectmg  hu,  I  may  be  registered  in 
the  registry  office     f  the  .  -inty  where  the  land  is  situ- Decn. „ffect. 
ate,  on  a  certificate  by  the  regis!  rar  or  a  deputy-regis- ^,1^/ ^'^ " 
trar  of  the  court,  setting  forth  the  substance  and  effect 
of  the  decree,  and  the  land  affected  thereby.     18  Vic 
ch.  127,  sec  4.  *'   ^ 

ao     rnii  .  .  '  What  other  de- 

Q6.  [Ihis   section  is  repealed  by  24  Vic,  ch.  XLL,  ^^K/" 

sec    1.1  '  bind  lands. 

67.  [This  section  is  repealed  by  24  Vic    oh  XTJ   may  MieLe^part 

_--     1  -1  r  J  '  *v..,  v/ii.  -<^-Li-«-.,ofane>tatefrom 

oec.    l.J  ^  the  lien  created 

/»Q      rmu-  .  .  ,     ,  by  registration. 

^8.  [This  section  is  repealed  by  24  Vic,  ch.  XLL,  The  court  may 

sec.  l.|    (a)  'order  Rale  of  the 

J    Vi'/  real  estate. 


ISSUES. 

69.  In  any  case  in  which  the  court  requires  an  issue 
to  be  tried  by  a  jury,  it  shall  not  be  necessary  to  com- 


«J5^  ^^1  P'  ^^  '"^r**-     ^°  °^^^^  i«  "ot  necessary  to  discharee  a  certificate  Hm 
SSd  SuTw'Sf  \'l«/«°'-«^<^-™;«^5ng  il  billissuffiTent.      Dext- 
l»n!io     '      u    ^'  .    •^-  ^^-      ^"'^®''  «®°ti°n  65,  it  is  provided  that  a  decree  nffectin* 
lands  may  be  registered  on  a  certificate  of  a  registrar  or  rf«>«/y-r.L"rrarof  the  couJt*^ 

KolTcll^^rt"^!!!'"-^^"."  Bhall^be  effected  .^on  a  coAificate  gLn^  thi  r%^. 

iu  the  C^a;;^e.7"act;u;i'excluae^r  t^SgS^Jr '^"^^  "^'""'^ ''  ""^'^''^^ 
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chan^J^'mly   mence  any  feigned  action  in  a  court  of  law ;  but  upon 
feign4  iMUM^at  a'^  officG  copj  of  the  decree  or  order  directing  the  trial 
of  the  issue  being  entered  for  trial  in  the  same  manner 
as  a  nisi  priua  record  is  entered,  the  issue  shall  be  tried 
at  the  assizes,  or  at  the  sittings  of  a  county  court  in 
Upper  Canada,  in  the  same  manner  as  issues  are  tried 
in  actions  brought  in  the  superior  courts  of  law  or  in  the 
county  courts,  and  the  finding  of  the  jury  shall  be  en- 
dorsed upon  such  office  copy  and  signed  by  the  presiding 
judge,  and  the  office  copy  shall  then  be  transmitted  to 
the  registrar  of  the  Court  of  Chancery ;  or  instead  of 
directing  an  issue  to  be  tried  at  law,  the  court  may  try 
Or  by  the  Court  *^^®  ^ame  by  a  jury  without  the  intervention  of  a  court  of 
j*udS  tK"  *  common  law,  and  may  issue  a  precept  or  order  directed 
to  the  sHeriflf  of  any  county  the  court  sees  fit,  requiring 
him  to  strike  and  summon  a  jury  for  that  purpose ;  and 
at  the  trial,  one  judge  or  more  of  the  Court  of  Chancery 
may  sit  or  preside.    20  Vic,  ch.  56,  sec.  13.  (/*) 


o/t^JVr- ^**'u°oT^®™o''^"'  Bubstanco,  though  not  in  form,  to  the  Enirlish  act 
21  &22y,c  ch.27  sec.3.  (The  Clmncery Amendment  Act.)  ukdcrthata?  thag 
been  decided  that  f  either  party  wishes  to  have  the  issue  tried  before  a  common 

Xcewl.  '  -""^  ""''^  ""'''  Tu'^'  "'^'^^^  ^P^"'^^  circumstances,  be  directed  toTke 
place  before  a  jury  summoned  before  the  Court  of  Chancery,  (Peters  v.  Rule,  7  W 
R.  171,)  and  see  also  Lister  v.  Bell,  28  L.  J.  Ch.  162 ;  6  Jur  N.  S.  115  It  would 
appear  also  from  the  English  authorities  that  a  trial  by  jury  wfl  not  be  dir^cS 
until  the  cause  has  been  heard  except  perhaps  by  consent ;  (Gray  v  Haig  2o7eaT. 
65?'.  ^tT2llXTTcV7t  ^'-A^-^ag;  Georie^.  ktmorf,*  26  Sea" 
^n«.Icl  „*  n  iu'  A  \  ^'  *l^  ^^^'  *°  mteriocutory  motion  therefore  was  refused.) 
R  429  )      ^""'^=''^*^'  ^  •'"^'  N-  S.  1011 ;  Bradley  y.  Bevington,  4  Drew.  511 ;  7  w! 

wit?l!SIl'T%*^'•'?"'  '''""^^  *"'°**'"  *  Aiv^cimv.  that  the  depositions  of 
TnrTA  f    K  ^^''\^^'^''  ^l'^\  \»  ^^^^  ^he  witnesscs  shall  be  then  dead.     (Palmer  v. 

S.elssu'iifcSnl^^^^^  °°'  l>«  made  howiver  where 

t  Todd,  3  Beay  2T8  )      '"'"  '         ^  P""'""'  °'*  P"'*^''  '«  **>«  *'*"^«-    (J^^^^^'"" 

*i?iLMn!f  tl!'"'"*  ^?"'i^°'  *^?'  ^^^°  *^«  evidence  stands  quite  alone  the  court 

iTnot  ^iZr  „,    f*^"'?/""  *^  "^  *"'''''*  ^*^'  ''"^  ^*  ^""l'^  «««">  tb^refore  tha.  .  party 

because  the  court  mSV:  '"  ""S';''  '^^•'"^1!''"^  ^'^''^•«*^°°  «"""«d  *«  ^^  i««"«  '"^'-e'^ 
lIlT  Wh!r»r  ^^^-  ''^''"'''  ^'^  "^  ^^^  f''"*^-  (Boulton  V.  Robinson,  4  Grant, 
141  )     Where  the  party  ,s  not  entitled  as  of  right  to  the  issue    and  it  is  a  mere 

ToXrve  that^thrb:  ''  '"'V''''''  •^^'•^  ^^^'^'^  '«  something^;  fnduc  the'c":;: 
S  fovour  of  r jury     (S.J  °°"P^^^"^y  ^«  *»  ''^'^^5  the  question  of  fact  would  be 
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PARTIES. 
TO.  In  any  suit  instituted  in  the  Court  of  Chancery  ser^ce  m  p„>. 
by  a  mortgagee  or  judgment  creditor,  or  by  any  other  c^Tof°Lr 
person  having  a  charge  on  i-eal  property,  for  the  fore- '°"  "'^^ 
closure  or  sale  of  property,  and  to  which  suit  any  judgment 
creditor  of  the  mortgagor  or  of  the  judgment  debtor,  or 
of  the  person  liable  to  the  charge,  is  a  defendant,  per- 
sonal  service  on  such  defendant  shall  not  bo  necessary 
and  It  shall  be  sufficient  to  serve  the  process  of  the  court' 
whether  the  same  be  an  office  copy  of  the  bill  or  an  office 
copy  of  the  decree  or  decretal  order,  upon  his  attorney 
m  the  action  at  law  in  which  the  judgment  has  been 


'^XS^nttl^l^:^^^^^^  --  where  the  court  decider 

evidence  of  one  witiss  a^  c'olllTellf  irul^lJanc^^^  ooutra^ctea  by  the 

deJLt<frf  f  trill^^^^^^^^^^  :  ^' "I?  court  feeling  sensible  of  the 

see  Baker  v.  Wilson.  6  Grant.  603    4  UP  T    T^  9«n     {•^'■''",*  *"  ''""«'  ^^*"'.)  a°d 
nth  .uch  less  fo.;  here  whe^e'eSde^^i^'ta  ie^lL^^^g^hSr'^ 

effectof  Which  can  be  bette.  ^soel^^^Ir^'l^rt :^^^^ 

tHSorratiKe%S^^^^^^^^^^  do-,  not  proceed  to 

CO  st  (S  "V  W  t/.fhat'  'r  '^^"^  ^r^'  ''''  Courttf  Cha^nce'ry  iitlTve 
place.  (JohSsJon  V  Todd,*  3  Bel  2i?)  '  ""  ""'^'"'^'''^  ^^'^  compromise  had  lakeu 
^^rT:'l'leV:^^^^^^^  °f  Chancer,  here,  and  the  grounds 
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recovered ;  but  the  plaintiff  in  any  such  suit  in  Chancery 
may  elect  to  serve  the  judgment  creditor  personally 
instead  of  serving  the  attorney.  20  Vic,  ch.  56^  p^c.  14.  (i) 

ABSENTEES. 

serriceonabsen  71.  Au  absont  defendant  may  be  served  at  any  place 
out  of  the  jurisdiction  of  the  court,  -with  a  copy  of  any 
bill  or  proceeding,  without  an  application  being  pre- 
viously made  to  the  court  for  the  allowance  of  such  ser- 
vice, and  the  service  shall  "be  allowed  on  proof  to  the 
satisfaction  of  the  court  that  the  same  was  duly  made. 
20  Vic,  ch.  56,  sec.  15.  (k) 


Money  in  court, 
bow  to  bt>  dis- 
pos«dof. 


MONEY  IN  COURT. 
72.  A|l  moneys  that  become  subject  to  the  control  and 
distribution  of  the  court,  shall  be  paid  in  the  name  ©f  the 
accountant-general  of  the  court  into  the  hands"  of  such 
person  or  body  corporate,  or  be  vested  in  the  name  of 
the  accountant-general  in  the  public  funds  of  the  pro- 
vince, or  in  such  other  securities,  as  the  court  from  time 
to  time  directs ;  and  all  interest  arising  from  the  sums 
so  deposited  or  vested,  shall  be  added  to  the  principal 
sum,  and  be  distributed  therewith  to  the  persons  entitled 
to  receive  the  same.     7  Wm.  IV.,  ch.  2,  sec  7.  {I) 


(i)  The  use  which  the  practitioner  may  make  of  this  section,  and  the  cases  which 
have  been  decided  upon  it,  (Munro  v.  Keiley,  Grant's  Chambers,  23;  Cameron  v. 
Phipps,  Ibid,  4;  Webster  v.  O'Closter,  6  Grant,  278 ;  and  others,)  are  fully  cited 
and  enumerated  upon  in  the  earlier  part  of  this  volume  under  the  sections  having 
reference  thereto,  but  practical'v  as  by  24  Vic,  ch.  XLI ,  repealing  the  act  relating 
to  the  registration  of  judgments,  creditors,  qua  judgment  creditors,  are  not  made 
parties  to  suits  in  equity,  and  there  seems  to  be  no  doubt  that  service  on  the  attorney 
in  the  action  of  law  in  which  the  judgment  has  been  recovered  of  a  creditor  plaintiff 
who  has  a ;?. /a.  against  lands  in  the  sheriff's  hands,  and  by  virtue  of  which  he  ia 
mide  a  party  to  a  suit,  would  not  be  good  service  on  him,  the  creditor  being  made  a 
party  now  by  virtue  of  hia  fi./a.,  and  not  by  virtue  of  his  judgment. 

(k)  See  Order  of  10th  January,  1863,  pp.  284,  et  teq.,  tupra,  and  see  pp.  33,  tt  seq. 

(I)  See  Order  XLIII.,  of  June,  1853,  sec.  8,  p.  211,  supra,  see  Leonard  v.  Black,  4 
U.  C.  L.  J.  260,  as  to  discretion  of  the  court  in  ordering  money  to  be  paid  in,  which 
is  in  the  hands  of  a  sheriff. 


se  pp.  33,  et  seq. 
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73.  A  fee  of  ten  cents  shall  be  paid  to  the  registrar  FecMo  be  taken 
or  deputy-registrar,  on  the  filing  of  every  bill  and  of  feof  "*'"''• 
every  answer  or  demurrer,  in  addition  to  other  fees  and 
charges  thereon;  and  such  fee  shall  be  paid  in  to  an 
account  to  be  called  "The  Suitors'  Fee  Fund  Account," 
which  account  shall  be  kept  and  managed  as  may  from 
time  to  time  be  directed  by  the  court,  and  the  sums,  at 
the  credit  of  such  account,  shall  be  applied  by  the  court 
as  may  be  necessary  for  the  protection  of  infants  and 
other  persons  not  sui  Juris  on  whose  behalf  proceedings 
may  be  had  in  the  court,  or  may,  by  the  court,  be 
ordered  to  be  had  in  other  courts.     20  Vic,  ch  56 
sec.  20.  ' 

GENERAL  ORDERS. 

74.  All  general  orders  of  the  court  existing  when  this  fot;?.«„r^-tu 
act  takes  effect  are  hereby  confirmed  and  declared  to  be ''''"''' *" 
as  effectual  as  if  the  dame  were  hereby  specially  enacted ; 
but  the  same  may,  from  time  to  time,  be  suspended,  re- 
pealed, varied  and  rt-enacted  bv  the  court,  and  shall  in 
all  respects  be  subject  to  the  control  and  direction  of  the 
court  and  the  respective  judges  thereof,  as  in  the  case  of 
any  other  general  orders  which  the  court  is  empowered 
to  niake  under  the  general  or  other  jurisdiction  thereof. 
20  Vic,  ch.  56,  sec  2]  ;  12  Vic,  ch.  64,  sec  9. 

75.  The  court  may,  from  time  to  time,  make  such  JJ^eYSo^Lice 
general  orders  as  to  the  court  may  seem  expedient  for""^""' 
regulating  the  offices  of  the  masters  and  registrars, 'and 
tor  regulating  and  securing  the  due  performance  of  the 
duties  of  all  the  officers  of  the  court,  and  for  regulating 
and  adapting  to  the  circumstances  of  this  province  the 
practice  and  proceedings  of  the  court,  and  more  espe- 
cially the  nature  and  form  of  the  process  and  pleadings, 
the  taking,  publishing,  using  and  hearing  of  testimony 
the  examination  of  the  parties  to  a  suit  upon  their  oaths 
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vivd  voce  or  otherwise,  the  allowance  and  amount  of 
cost  and  every  other  matter  deemed  expedient  for  better 
attaining  the  ends  of  justice,  and  advancing  the  reme- 
dies of  suitors ;  and  the  court  may,  from  time  to  time 
suspend,  repeal,  vary  or  revive  any  such  orders,  but  no 
such  order  shall  have  the  eflFect  of  altering  the  principles 

or  rules  of  decision  of  the  Court.    12  V.,  c.  64,  s.  11 

See  c.  72,  s.  7—7  W.  4,  c.  2,  s.  4—20  Y.,  c.  56,  s.  21. 

.  PRISONS. 

SSonheSk     '^^'  All  gaols  in  Upper  Canada  shall  be  prip^ns  for 
the  court.     7  W.  4,  c.  2,  s.  14—9  V.,  c.  10,  s.  14. 

AN  ACT  RESPECTING  THE  COURT  OF  ERROR  AND  APPEAL. 

CONSOLIDATED   STATUTES   OP  UPPER  CANADA,  22  VIC,  CH.  XIII. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

EXISTING  COURTS  CONTINUED. 

1.  The  "  Court  of  Error  and  Appeal,"  at  present  ex- 
isting in  Upper  Canada,  is  hereby  continued,  and  shall  be 
called  the  Court  of  Error  and  Appeal.     12  V.,  c  63 
8.  38. 

THE  JUDGES  IN  APPEAL, 

2.  The  judges  for  the  time  being  of  the  courts  of 
Queen's  Bench,  Chancery,  and  Common  P'  as  in  Upper 
Canada,  shall  be  ex  officio  members  of  the  Court  of  Ap- 
peal.    20  v.,  c.  5,  s.  2. 

3-  The  Governor  may,  by  commission  under  the  great 
seal,  from  time  to  time,  appoint  any  retired  judge  of  any 
of  the  said  superior  courts  as  an  additional  judge  of  the 
Court  of  Error  and  Appeal.    20  V.,  c.  5,  s.  2. 

4.  Every  person  so  appointed  shall  take  such  rank 
and  precedence,  after  the  Chief  Justice  of  Upper  Canada, 
the  Chancellor  of  Upper  Canada,  and  the  Chief  Justice 
of  the  Court  of  Common  Pleas,  as  may  be  designated  in 
his  commission.    20  Vic,  ch.  5,  sec.  2. 


The  Cnurt  of  Ap 
p«al  ooatiaued. 


Who  to  compose 
tbd  court. 


Aetired  judges 
ma/  l>e  add«d. 


Rank  or. 
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WHO  TO  PRESIDE. 

J^  ^IKT'^""  ''  '"P'"^'^  ^y  25  Vic,  Ch.  XVIIL,?*eC^JefJ«at,c 
sees.  1,  2,  3.J  'to  preside. 

QUORUM. 

J'JT""  ™''"^'''  °^  '^'  '"^^^^  «^^"  ^«  necessary  toff-  .e.u.™ 
constitute  a  quorum.     20  Vic.,  ch.  5  sec.  4  tobeaquorum. 

CLERK. 

7.  The  registrar  of  the  Court  of  Chancerv  sh^ll  .. 
#..'<.bo„,ert  of  the  Court  of  ErrorTnTl^pelf  ll"'"'"''^-''- 
Vie,  ch.  63,  sec.  43.  ^^ 

TIMES  AND  PLACE  OP  SITTING. 

8.  The  Court  of  Error  and   Annpnl  nlioii  u.u   -l 

sitHntrq  flf  fl,^  «;.        fm  ^PPeal    shall    hold    its  I?"  court  to  .it 

sittings  at  the  city  of  Toronto,  on  the  second  Thursday  ?S'S".^ar"''«"' 
next  after  the  several  Terms  of  Hilary,  Easter,  and 
Michaelmas,  and  may  adjourn  from  time  to  iime   and 
me*t  again  at  the  time  fixed  on  the  adjournment,  for  the 
transaction  of  business.     20  Vic,  ch.  5,  sec.  4.   (m) 

JURISDICTION  AND  POWERS. 
9.  The  court  shall  have  an  appellate  civil  and  criminal 
jurisdiction  throughout  Upper  Canada,  and  an  appeal  S'/^S"" °' 

Queen  s  Bench  and  Common  Pleas,  and  from  all  iudff- 
ments,  orders,  and  decrees  of  the  Court  of  Chancerv  l^ 
Vic,  ch.  63,  sec  40.  ^'  ^^^ 

10.  The  court  shall  have  power  to  quash  proceedings  "«y  a-h  pro- 
in  cases  brought  before  it,  in  which  error  or  appeal  does"""'"'  '*""" 
!!L  f -.T         •'  '"'^  proceedings  are  taken  against 
good^aith,  or  m  which  proceedings  might  herelofore 

(m)  This  section  is  altered  hy  25  Vic,  ch.  XVIII.,  sec.  4.  ^  ~~ 

By  this  act  the  times  for  the  sittins  of  the  onnrf  «>«  *    v,    .t.     . 
next  after  the  several  terms  of  Hilary   Easter  Indmu    ?  ^®  ^^Z  ^<'"''*^  Thursday 
joura  from  time  to  time  and  mee  al^ifat  the  tfm^  fix?J"'';  J*'^"'^^     "'^y  »d- 
the  trauBaction  of  business.  ™®  ^^^^  °°^  *^e  adjournment  for 
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have  been  quashed  in  the  court,  according  to  the  law  and 
practice  in  England.     20  Vic,  ch.  5,  sec.  6. 

11.  The  court  shall  have  power  to  dismiss  an  appeal, 
or  to  give  the  judgment  or  decree  and  to  award  the  pro- 
cess or  other  proceedings  which  the  court  whose  decision 
is  appealed  against  ought  to  have  given,  without  regard 
to  the  party  alleging  error,  and  may  also  award  restitu- 
tion and  payment  of  costs.     20  Vic,  ch.  5,  sec  T.  (n) 


(n)  In  Smith  v.  Norton,  7  U.  C.  L.  J.  263,  in  appeal,  it  was  held  that  the  Court 
of  Appeal  sits  as  a  court  of  law  or  equity,  according  as  the  appeal  comes  from  the 
common  law  courts  or  Chancery.     This  case  came  from  common  law,  and  wns  a 
question  of  dower.     Hagarty,  J.,  in  his  judgment,  remarked,  "If  there  is  relief  in 
equity,  il,  is  a  pity  that  the  case  did  not  go  to  equity,  for  it  may  yet  go  to  a  court  of 
equity  ar  d  come  up  before  us  again,  and  we  may  then  have  to  give  a  judgment  the 
opposite  to  that  we  are  n^w  giving.     I  think  it  a  pity  we  cannot  dispose  of  it  at 
once  in  both  law  and  equity.     But  we  have  only  to  dispose  of  the  case  as  a  court  of 
law,  and  in  that  view  I  am  clearly  of  opinion  the  widow  is  entitled  to  her  dower." 
In  Evans  v.  Evans,  9  U.  C.  L.  J.  71,  (in  appeal,)  which  was  a  suit  for  specific  per- 
formance, it  was  objected  that  as  the  decreeing  specific  performance  of  a  contract  is 
discretionary,  this  court  would  not  interfere  with  the  judicious  exercise  of  thftt  dis- 
cretion by  the  court  below,  to  which  the  same  particularly  belongs,     Robinson,  C.J,, 
said  as  to  this  ground  of  objection,  '<  That  is  true  in  a  limited  dense,  but  not  univer- 
Bdly,  or  there  would  scarcely  be  an  appeal  in  any  suit  of  this  description  ;  whereas 
we  have  hnd  many,  and  shall,  not  improbably,  have  to  dispose  of  more.     It  is  no 
doubt  within  the  authority  of  an  appellate  jurisdiction  to  determine  in  this  case,  as 
in  others,  whether  the  judgment  of  a  court  of  equity  in  a  matter  which  may  be 
admitted  to  be  in  some  measure  discretionary,  has  been  given  in  accordance  with 
the  general  principles  which  in  such  cases  govern  courts  of  equity.      It  need 
hardly  be  said  that  a  judgment  decreeing  specific  performance  may  in  many  more 
instances  be  found  the  subject  of  an  appeal,  than  a  judgment  refusing  it.    This  is  an 
order  of  the  former  kind." 


It  was  held  by  the  Court  of  Appeal,  In  re  Freeman,  Craigie,  and  Proudfoot,  8  U.  C. 
L,  J.  267,  that  the  right  of  appeal  from  Chancery  is  confined  to  orders  or  decrees 
made  in  a  cause  pending  between  parties,  and  that  where  an  appeal  was  made  to 
the  Court  of  Error  and  Appeal  from  an  order  directing  the  taxation  of  a  solicitor's 
bill  against  his  client  in  a  ppTticular  mode,  the  court  dismissed  the  appeal  with 
costs.  It  was  also  held  that  the  respondent,  although  he  might,  was  not  bound  in 
such  a  case  to  move  at  an  earlier  stage  to  quash  the  proceedings,  Robinson,  C.  J., 
in  delivering  Judgment  in  this  case,  said,  "  We  think  the  proceedings  in  appeal  must 
be  quashed  under  the  10th  section  of  the  Appeal  Act,  on  the  ground  that  this  is  not 
an  appealable  matter,  there  being  no  cause  pending  between  the  parties,  in  which 
the  order  complained  of  was  made.  It  is  true  that  the  9th  section  of  the  act  gives 
an  appeal  *frora  all  judgments,  on'ers,  and  decrees  of  the  Court  of  Chancery;'  but 
that  has  been  always  tnken  to  mean  judgments,  orders,  and  decrees,  whether  inter- 
locutory or  final  in  a  cause.  The  64th  section  of  the  act  shews  that  to  be  the  inten- 
tion ;  and  the  general  principles  which  govern  appeals  in  equity  preclude  an  appeal 
from  such  an  order  as  this."     See  McQueen  on  Appeals,  ch.  1, 


;o  the  law  and 
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DUTIES  OF  CLERK. 
12.  The  judgment,  decree,  or  award  shall  be  certified  The  oierk  to  o.^ 
by  the  clerk  of  the  Court  of  Error  and  Appeal  to  theK'"""'"'*" 
proper  officer  of  the  court  below,  who  shall  thereupon 
make  all  proper  and  necessary  entries  thereof,  and  all 
subsequent  proceedings  may  be  taken  thereupon,  as  if 
the  judgment,  decree  or  award  had  been  given  in  the 
court  below.     20  Vic,  ch.  5,  sec.  7. 

APPELLANTS  MAY  DISCONTINUE. 
13.  An  appellant  may  discontinue  his  proceedings  by 
giving  to  the  respondent  a  notice  headed  in  the  court  and  di^"«n«e""' 
cause,  and  signed  by  the  appellant  or  his  attorney,  stat- 
i:ig  that  he  discontinues  such  proceedmgs ;  and  there- 
upon the  respondent  shall  be  at  once  entitled  to  the  costs 
of  and  occasioned  by  the  proceedings  in  appeal,  and  may 
either  sign  judgment  for  such  costs  or  obtain  an  order 
for  their  payment  in  the  court  below,  and  may  take  all 
further  proceedings  in  that  court  as  if  no  appeal  had 
been  brought.     20  Vic,  ch.  5,  sec.  8. 

RESPONDENTS  MAY  ASSENT  TO  REVERSAL. 
14.  A  respondent  may  consent  to  the  reversal  of  the  a  respondent 
judgment,  decree,  or  proceeding  appealed  against,  by  ""-e'^rofS. 
giving  to  the  appellant  a  notice  headed  in  the  court  and'^ric?*"'*' 
cause,  and  signed  by  the  respondent  or  his  attorney, 
stating  that  he  consents  to  the  reversal  of  the  judgment,' 
decree  or  other  proceeding,  and  thereupon  the  court 
shall  pronounce  judgment  of  reversal  as  of  course.     20 
Vic,  ch.  6,  sec.  9. 

SECURITIES. 

15.  No  appeal  shall  be  allowed  until  the  appellant  has 
given  proper  security  to  the  extent  of  four  hundred  dol- S^rBeSty? 
lars,  to  the  satisfaction  of  the  court  from  whose  order 
decree,  or  judgment  he  is  about  to  appeal,  that  he  will 
effectually  prosecute  his  appeal,  and  pay  such  costs  and 
67 
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damages  as  may  be  awarded  in  case  the  judgment  or  de- 
cree appealed  from  be  aflSrmed.  12  Vic.,  ch.  63,  sec. 
40.     The  proviso  and  see  jmt,  sees.  17,  85,  59  &  60. 

STAY  OP  EXECUTION. 

16.  Upon  the  perfecting  of  such  security,  execution 
shall  be  stayed  in  the  original  cause,  except  in  the  fol- 
lowing cases :   12  Vic,  ch.  63,  sec.  40. 


Or  by  executing 
the  iiuitrument. 


EXCEPTIONS. 

«2uon.Tn**'°  ^'  ^^  *^®  judgment  or  decree  appealed  from  directs 
perforJJaS'i'u  ^^^  assignment  or  delivery  of  documents  or  personal  pro- 
HvTrlr'toto^c^Srt.P^^'y'  *^®  cxccution  of  the  judgment  or  decree  shall  not 
be  stayed  until  the  things  directed  to  be  assigned  or  de- 
livered have  been  brought  into  court,  or  placed  in  the 
custody  of  such  officer  or  receiver  as  the  court  appoints, 
nor  until  security  has  been  given  to  the  satisfaction  of 
the  court  appealed  from,  and  in  such  sum  as  that  court 
directs,  that  the  appellant  will  obey  the  order  of  the 
appellate  court.     12  Vic,  ch.  63,  sec  40,  'No.  2. 

2.  If  the  judgment  or  decree  appealed  from  directs 
the  execution  of  a  conveyance  or  any  other  instrument 
the  execution  of  the  judgment  or  decree  shall  not  be 
stayed  until  the  instrument  has  been  executed  and  de- 
posited with  the  proper  officer  of  the  court  appealed 
from,  to  abide  the  judgment  of  the  appellate  court.  12 
Vic,  ch.  63,  sec  40,  No.  3. 

SSifJiu-"^  ^'  ^^*^^  judgment  or  decree  appealed  from  directs 
S(w«te.'^'""  *^®  «^^®  <>^  delivery  of  possession  of  real  property  or 
chattels  real,  the  execution  of  the  judgment  or  decree 
shall  not  be  stayed  until  security  has  been  entered  into 
to  the  satisfaction  of  the  court  appealed  from,  and  in 
such  sum  as  that  court  directs,  that  during  the  posses- 
sion of  the  property  by  the  appellant  he  will  not  commit 
or  suffer  to  be  committed  any  waste  on  the  property, 
and  that  if  the  judgment  be  affirmed,  he  will  pay  the 
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value  of  the  use  and  occupation  of  the  property  from  thfl 
time  of  the  appeal  until  the  delivery  of  possession  thereof, 
and  also,  in  case  the  judgment  or  decree  is  for  the  sale 
of  property  and  the  payment  of  a  deficiency  arising  upon 
the  sale,  that  the  appellant  will  pay  the  deficiency.  12 
Vic,  ch.  63,  sec.  40,  Nos.  4  &  5. 

4.  If  the  judgment,  order,  or  decree  appealed  fromortopard,bt 
directs  the  payment  of  money,  the  execution  of  the  judg--^-^' 
ment  or  decree  shall  not  be  stayed  until  the  appellant 
has  given  security,  to  the  satisfaction  of  the  court  ap- 
pealed from,  that  if  the  judgment,  order,  or  decree,  or 
any  part  thereof,  be  affirmed,  the  appellant  will  pay  the 
amount  thereby  directed  to  be  paid,  or  the  part  thereof 
as   to  which  the  judgment  may  be  affirmed  if  it  be 
affirmed   only  as  to    part,  and   all  damages  awarded 
against  the  appellant  on  the  appeal.     12  Vic.   ch  63 
see.  40,  No.  1.  (o)  '      •      » 


V.  St.'^Sff,  8  u'a'r  j"328'?''^Th:  Z*S"^;  '-'^M   ^'^'^^  ^'^'^'^  ^^  ^PP«'  Canada 

does  nofcome  w  thi"?JrexcepC  of  tffnT'  ^^  ^i,'  ^t'  "  ^  ""^  '"'''^''^  *"» 
that  the  applicant  is  requiredfo  gWe.''  "''  '"'^  *^'*  '^'  "'^'"'''y  ^'""^  '«  »11 

d^eoS:gS::;I^Zllu^^^^^         ^e''  '°^'  '"^^  '^^'«"^'^°*  ^^^^-^^^  ^om  an  order 

cases,  additional  to  the  oriinSrv  iZ  •.  •*  ^^^  «^'ge°«y  of  each  of  those  excepted 
of  th;  learnerv  C  pp  to4  309  5n  .?•  ^'''"  "P-"''  ''"^  '^PP^*'-"  ^he  judgment 
this  section,  and  shouffbe  referred  to         ""'"  ^''''  *  "''^  '''"'  interpretation  of 

court?f"c^;ce;;'h^js^uTp!;w^^  jfti-fh  V-  ^r  ''•  .{•  'i' "  --  ^^^^  *^^*  tt« 

suspend  the  operation  of  its  dZZ'  °°*^^/tis  and.ng  the  Error  and  Appeal  Act,  to 
above.     It  was  submUted  in  ?hir.n'«!  .h%  '  '"'''^''  *PP'''^  *°  ^^  "'^'^«  *«  ^^^  «o"t 
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17.  When  the  pocurity  has  been  perfected  and  allowed, 
any  judge  of  the  court  appealed  from  may  issue  his  fiat 
to  the  sheriff  to  whom  any  execution  on  the  judgment  or 
decree  has  issued,  to  stay  the  execution,  and  the  execu- 
tion shall  be  thereby  stayed  whether  a  levy  has  been 
made  under  it  or  not.    18  Vic,  eh.  123,  seo  1. 


WHEN  EXECUTION  SUPERSEDABLE. 
Etecntion  muy       18.  If  at  the  time  of  the  receipt  by  the  sheriff  of  the 

be  Hupereeded,  O'  /.  „  r       j 

mon^'TeTied  be  ^^^^  °^  ^  ^°P^  thcrcof,  the  moncy  has  been  made  or 
withheld.  received  by  him,  but  not  paid  over  to  the  party  who 
issued  the  execution,  the  party  appealing  may  demand 
back  from  the  sheriff  the  amount  made  or  received  under 
the  execution,  or  so  much  thereof  as  is  in  his  hands  not 
paid  over,  and  in  default  of  payment  by  the  sheriff  upon 
such  demand,  the  appellant  may  recover  the  aame  from 
him  in  an  action  for  money  had  and  received.  18  Vic, 
ch.  123,  sec.  2. 


DEATH  OR  MARRIAGE  NOT  TO  ABATE. 
Death  of  appei-       19.  The  death  of  the  appellant  after  the  security  has 
the  appeal;       bocn  perfected  and  allowcd  shall  not  cause  the  appeal 
to  abate.    20  Vic,  ch.  5,  sec.  10. 


had  dismissed  the  bill,  he  had  directed  the  fund  in  court  to  be  retained  until  the 
appeal  from  its  decision  could  be  heard.  The  orders  of  the  Court  of  Error  and  Appeal 
■were  not  intended,  nor  do  they  interfere  in  any  way  with  the  equitable  jurisdiction 
of  this  court ;  and  as  it  cannot  be  said  that  the  decision  arrived  at  is  free  from 
doubt,  and  allowing  the  execution  to  be  enforced  would  undoubtedly  be  of  great 
iujury  to  these  executors,  if  the  court  above  should  take  a  different  view  of  the 
rights  of  the  parties  to  what  has  been  been  taken  by  this  court,  we  think  the  safer 
course  will  be  to  t  tay  proceedings."  In  this  country  the  legislature  has  laid  down 
the  rule  that  not  staying  proceeding;<  in  appeal  shall  be  the  rule,  and  staying-  them 
the  exception. 

In  the  case  of  The  Commercial  Bank  v.  The  Bank  of  Upper  Canada,  Grant's 
Cham.  R.  6i,  an  injunction  was  granted  (with  liberty  to  move  at  any  time  to  dis- 
solve) to  restrain  a  sale  of  mortgaged  property  pending  an  appeal  in  a  suit  to  set 
aside  the  mortgage.  A  motion  was  afterwards  made  to  dissolve  the  injunction  or 
vary  the  order  to  stay  the  sale,  and  the  mortgagor  consenting,  the  order  was  varied 
by  directing  the  amcunt  due  on  the  mortgage  to  be  paid  into  court  to  await  the 
decision  in  the  appeal.    {Ibid.) 
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20.  The  death  of  the  respondent  shall  not  cause  the^oroftum. 
appeal  to  abate.    20  Vic,  ch.  6,  sec.  11.  '"'"'' 

21.  The  marriage  of  a  woman  appellant  or  respondent  North.m.rPi.g, 
shall  not  abate  the  appeal,  but  the  proceedings  in  error ""  ■^""  ""' 
and  appeal  shall  go  on  as  if  no  such  marriage  had  taken 

place  and  the  decision  of  the  court  shall  be  certified  as 
m  other  cases.     20  Vic,  ch.  5,  sec  12. 

Sees,  22  to  51  inclusive  have  especial  reference  to 
appeals  from  the  Court  of  Queen's  Bench  and  Common 
Pleas  in  cases  other  than  Judgments  or  matters  of  record. 

APPEALS  FROM  THE  COURT  OP  CHANCERY. 

52.  A  party  desirous  of  appealing  from  any  decree  or  ^^pp^.,.  fro 
order  in  Chancery,  shall  file  a  petition  of  appeal  withF^'^^"**'- 
the  clerk  of  the  Court  of  Error  o,nd  Appeal,  and  shall  "' 

serve  a  copy  thereof,  together  with  a  notice  of  the  hear- 
ing of  the  appeal,  on  the  respondent,  his  solicitor  or 
agent,  at  least  two  months  before  the  time  named  in 
such  notice  for  the  hearing  of  the  appeal.  20  Vic,  ch. 
5,  sec.  34. 

53.  Such  petition  shall  not  be  answered,  but  proceed- Pemion  ^ot  to 
mgs  shall  go  on  as  if  the  petition  had  been  answered,  ^nW' 
and   as  if  the  time  named  in  the  notice  had  been"""'" 
appointed  by  the  court  for  hearing  the  appeal. 

54.  The  petition  shall  be  in  the  following  form: 

"IN  THE  COURT  OF  ERROR  AND  APPEAL. 

I'  Between  A.  B.,  appellant,  and  C.  D.,  respondent. 
"  To  the  honourable  the  judges  of  the  said  court. 
^^  "  The  petition  of  the  said  A.  B.  sheweth : 
"  That  a  decree  {or  order)  was  on  pronounced  Jom  of  petition 

y  Her  Majesty's  Court  of  Chancery  for  Upper  ""'''"^" 
I'  Canada,  in  a  certain  cause  depending  in  the  said  court, 
wherein  your  petitioner  was  plaintiflF  {or  defendant), 
^^and  the  above  named  C.  D.  was  defendant  {or  plain- 
tiff),  which  said  decree  {or  order)  has  been  duly  entered 
'and  enrolled. 
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"  That  your  petitioner  hereby  appeals  from  the  said 
''  decree  {or  order),  and  prays  that  the  same  may  be 
"reversed  or  varied,  or  that  such  other  decree  {or  order) 
"  in  the  premises  may  be  made  as  to  your  honourable 
"  court  seems  meet. 

"And  your  petitioner  will  ever  pray,  &c." 
{Certificate  of  counsel  to  he  added,) 

20  Vic,  cL.  5,  seh.  A.  3. 

55.  In  case  of  an  appeal  from  the  Court  of  Chancery, 
the  appellant  shall  bring  the  same  to  a  hearing,  if  the 
appeal  is  from  a  decree  or  decretal  order,  within  one 
year  from  the  pronouncing  thereof;  and  if  the  appeal  is 
from  f.n  interlocutory  order,  not  being  &,  decretal  order, 
then  within  six  months  from  the  pronouncing  of  the  same, 
or  within  such  further  time  in  either  case  as  may  be 
allowed  for  the  purpose  by  the  Court  of  Error  and 
Appeal,  or  by  the  Court  of  Chancery,  or  a  judge  thereof, 
upon  special  grounds  shewn  to  the  satisfaction  of  the 
court  or  judge  granting  the  same.  20  Vic,  ch.  5, 
sec.  35. 

56.  As  to  a  decree  or  order  which,  under  any  general 
order  becoming  ordcrs   of  the   Court  of  Chauccry,   does   not  become 

absolute  upon  the  same  being  pronounced,  the  time 
limited  for  appealing  therefrom  shall  be  computed  from 
the  time  when  the  same  does  become  absolute.  20  Vic, 
ch.  ,5j  sec  35. 


Time  to  he 
reckoned  from 


APPEALS  TO  HER  MAJESTY  IN  HER  PRIVY  COUNCIL. 

57.  The  judgment  of  the  Court  of  Error  and  Appeal 
shall  be  final  where  the  matter  in  controversy  does  not 
exceed  the  sum  or  value  of  four  thousand  dollars.  12 
Vic,  ch.  63,  sec.  46. 

58.  In  a  case  exceeding  that  amount,  as  well  as  in  a 
Council." ^'*^^   case  where  the  matler  in  question  relates  to  the  taking 

of  anv  annual  nr  ntVipr  ront.     nnafnmnrv    nr    a+Iioi.  i\niv 

or  fee,  or  any  like  demand  of  a  general  and  public 


Appeal  final  in 
matters  not  ex- 
ceeding $1000. 


When  appeal 
may  be  to  the 
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nature  aiTeohng  future  rights,  of  what  value  or  amount 
»eyerthe  same  may  be,  an  appeal  shall  lie  " 
Majesty  ,n  her  Privy  Council.    12  Vic.,  ch.  63,  sec.  4 

appe  lant  has  g.ven  security  in  two  thousand  dollars,  to*"- 
the  sabsfection  of  the  court  appealed  from,  that  he  will 
effectually  prosecute  the  appeal,  and  pay  such  costs  Tnd 
amages  as  may  be  awarded  in  case  the  judgment  or 
decree  appealed  from  be  affirmed.     12  Vic,  T  68 

S6C*  ttD*  ' 

,haUbe?a;ed  in  th"'"""'  f  "*  ^""■"'^'  -»'=■>«■'-.«.»*.. 
snail  De  Stayed  in  the  original  cause.     12  Vic.    ch    63      ^**^'*'- 
sec.  46,  and  see  ante  sees.  16,  17,  35.  *'      '       ' 

jlh.T  ')"  T'^'T  '^'^'  '''^*^^"*^  section  of  this  Theieth section 

act  shall  applj  to  such  appeal,  and  the  completion  of  the  *° '''''^• 
security  hereby  required  shall  not  have  the  effect  of 
siaying  execution  in  the  cause,  in  the  different  cases  to 
which  th.  said  section  relates,  unless  the  provisions  in 
the  said  section  be  complied  with.     12  Vic,  ch.   63 

62    Every  judge  of  the  Court  of  Error  and  Appeal  ^he .„.,..., 
snail  have  authority  to  approve  of  and  allow  the  security -K"'*'" 
to  be  given  by  a  party  who  intends  to  appeal  to  her 
J^ajest^^m  her  Privy  Council,  whether  the  application 
for  such  allowance  be  made  during  the  sitting  of  the  said 
court,  or  at  any  other  time.     20  Vic,  ch.  5,  sec  36. 

Co l;,-!  '    '"""'^'^     ^    ^''    ^^'^'''y    ^"    h^r    PrivyCo,tsin«„al 

Council,  upon  an  appeal,  shall  be  recoverable  by  the  '''"' 
same  process  as  costs  awarded  by  the   Court  of  Error 
and  Appeal.     20  Vic,  ch.  5,  sec  37. 

GENERAL  RULES, 
64    The  judges  of  the  Court  of  Error  rmd  Appeal,  or 
I  any  five  or  more  of  them,  of  whom  the  Chief  Justice  of 

i/^;.  ~" ■'  ""^  ^^'"^  viiaiiuellor  shxii  te  two,  may 

trom  time  to  time  make  such  general  rules  and  orders 


^ 
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Surt"of  Appeal  ^^^  ^^^  effectual  execution  of  this  act,  and  of  the  inten- 
may  make  ruief,  jJqjj  q^^^  objcct  hereof,  and  for  fixing  the  costs  to  be 
allowed  in  respect  of  proceedings  in  the  court,  and  for 
regulating  the  different  proceedings  in  appeal,  as  to 
them  may  seem  expedient ;  and  may  also  from  time  to 
time  alter  and  amend  any  of  the  existing  rules,  or  any 
rules  made  under  the  authority  of  this  act,  and  make 
other  rules  instead  thereof;  and  until  such  rules  be 
made,  the  present  rules  and  existing  practice  and  mode 
of  proceeding  in  the  court  shall  continue  in  force.  20 
Vic,  ch.  5,  sec.  38. 


THE  CLERK'S  FEES  AND  ACCOUNTS. 

ukVEexw^  ^^*  ^^®  ^^^^^  °^  *^^  Court  of  Appeal  shall  not  take 
for  the  fee  fund,  for  his  own  uso  or  benefit,  directly  or  indirectly,  any  fee 
or  emolument  whatever  except  the  salary  to  which  he  is 
entitled  as  registrar  of  the  Court  of  Chancery,  and  all 
fees  received  by  or  on  account  of  the  registrar,  as  clerk 
of  the  Court  of  Appeal,  shall  form  part  of  the  consoli- 
dated revenue  fund  of  the  province.     12  Vic,  ch.  63 


sec.  43. 


He  is  to  account 
to  Minister  of 


66.  The  clerk  of  the  Court  of  Error  and  Appeal  shall, 
teriyTrKes  on  the  first  day  of  January,  April,  July,  and  October 
received,  4o.      j^  ^^^^^  ^^^^^  render  to  the  Minister  of  Finance  a  true 
account  in  writing,  of  all  the  fees  received  hy  or  on 
account  of  the  oflfice  of  clerk,  in  such  form  and  with  such 
particulars  as  the  iVlinister  of  Finance  from  time  to  time 
requires ;  and  such  accounts  shall  be  signed  by  the  clerk, 
and  the  correctness  thereof  shall  be  by  him  declared 
before  one  of  the  judges  of  the  court';  and  the  clerk  I 
shall,  within  ten  days  after  the  rendering  of  the  account,] 
pay  over  the  amount  of  the  fees  to  the  lieceiver-General,  i 
and  in  case  of  default,  the  amount  due  by  the  clerk  shall 
be  deemed  %  snecialtv  debt  to  hfir  Mnipsfv     i^Vjc  I 
ch.  63,  sec.  44. 
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ACT  RESPECTING  Co         Y  COURTS. 

CONSOLIDATED    8TAXUXE8    OF   UPPER  CANADA,    22   VIC,   CHAPTER  XV. 

Hdr  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

REMOVAL  OF  SUITS. 
67.  Any  claim  entered  on  the  equity  side  of  a  county  m  =oruin  cum 
court  may  be  removed  by  either  party  into  the  court  of  "m^'.di^to' 
Chancery,  by  order  of  that  court,  to  be  obtained  on  a*^'"""*'^* 
summary  application,  by  motion  or  petition,  supported 
by  affidavit,  of  which  reasonable  notice  shall  be  given  to 
the  opposite  party,  and  the  order  shall  be  made  on  such 
terms  as  to  payment  of  costs,  giving  security  in  respect 
to  the  relief  claimed  and  costs,  or  upon  such  other  terms 
as  to  the  Court  of  Chancery  may  seem  just;  but  no  claim 
shall  be  removed,  unless  the  Court  of  Chancery  be  of 
opinion  that  the  nature  of  the  claim  renders  it  a  proper 
one  *,o  be  withdrawn  from  the  jurisdiction  of  thp  county 
court,  and  dispc  ed  of  in  the  Court  of  Chancery,  and 
the  said  Court  of  Chancery  shall  make  the  necessary 
regulations  for  the  practice  to  be  observed  in  proceed- 
ings under  this  section.     16  Vic,  ch.  119,  sec.  IT. 

58.  In  order  that  the  mode  of  proceeding  under  this  chancery  to 
act  may  be  fully  traced  out,  and  from  time  to  time  im-fuKdoScr.; 
proved  and  rendered  as  simple,  speedy,  and  cheap  as 
may  be,  it  shall  be  the  duty  of  the  judges  of  the  Court 
of  Chancery  to  frame  such  general  rules  and  orders 
and  all  such  forms  as  to  them  may  seem  expedient,  con- 
cerning the  process,  practice,  orders  and  proceedings  on 
the  equity  side  of  the  county  courts  under  this  act,  and 
in  relation  to  any  of  the  provisions  thereof  as  to  which 
there  may  arise  doubts ;  and  from  time  to  time  to  alter 
and  amend  such  rules,  orders  and  forms,  and  also  the"»«™*'"****' 
«v.».«wr  «uv*  mvuo  ui  pruucuuru  pruHcriDea  oy  liiis  act; 
and  such  rules,  orders  and  forms  as  may  be   made  and 
68 
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Their  eflbct. 


Existing  rules 
continued. 


framed  by  the  judges,  or  any  two  of  them  (of  whom  the 
Chancellor  of  Upper  Canada  shall  be  onfe)  shall,  from 
and  after  a  day  to  be  named  therein,  be  in  force  in  every 
county  court,  and  shall  be  of  the  same  force  and  effect 
as  if  the  same  had  been  embodied  in  an  act  of  parlia- 
ment.    16  Vic,  ch.  119,  sec.  19. 
Costs  restrained.     63.  If  any  suit  or  proceeding  be  commenced  in  the 
Court  of  Chancery  for  any  cause  or  claim  which  might 
have  been  entered  in  a  county  court,  no  costs  shall  bo 
taxed  against  the  defendant  in  such  suit  or  proceeding, 
and  the  defendant,  if  he  succeeds  in  the  suit,  shall  be 
entitled  to  a  decree  against  the  plaintiff  for  his  costs,  as 
between  attorney  and  client,  unless  the  Court  of  Chan- 
eery  be  of  opinion  that  it  was  a  fit  cause  or  claim  to  bo 
withdrawn'  from  a  county  court,  and  entered  in  the 
Court  of  Chancery.     16  Vic,  ch.  119,  sec.  22. 

65.  The  rules  and  orders  made  by  the  Court  of  Chan- 
cery and  now  in  force  for  the  regulation  of  the  practice 
of  the  county  courts  in  suits  in  equity,  shall  continue 
until  altered  under  the  authority  of  this  act. 

APPEALS  FROM  THE  COUNTY  COURTS  TO  CHANCERY. 

69.  Either  party  may  appeal  to  the  Court  of  Chan- 
cery against  any  order  or  decree  made  by  the  judge  of 
a  county  court  under  the  equity  jurisdiction  conferred 
by  this  act;  and  the  Court  of  Chancery  shall  make  such 
order  thereupon  in  respect  to  costs  or  otherwise,  or  for 
referring  back  the  matter  to  the  judge  before  whom  the 
same  was  first  heard,  as  may  be  just  and  proper;  but 
before  the  county  court  judge  is  called  on  to  certify  to  the 
Court  of  Chancery,  the  order  or  other  matter  appealed 
.  toTAT  *g^^°«t'  the  party  appealing  shall  enter  into  a  recos'ni- 
zance,  with  sufficient  sureties  to  the  satisfaction  of  the 
judge,  to  pay  the  sum  decreed  in  case  relief  be  not  had 
on  the  appeal,  or  to  obey  the  order :  for  n,s  th^  o^.q  jv,«v 
be ;)  and  when  the  party  appealing  appears  Ij  attorney, 


An  appeal  giren 
to  Chancery. 
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an  affidavit  shall  be  made  by  the  attorney,  that  the  ^«  court  of 
appeal  is  not  intended  for  delay  as  he  believes,  and  that  r"-W.^*' 
there  is,  in  his  opinion,  probable  cause  for  reversing  the 
order  or  decree  against  which  the  appeal  is  made ;  and 
the  Court  of  chancery  shall  specially  make  the  neces- 
sary regulations  for  the  practice  to  be  observed  in  pro- 
ceedmgs  under  this  section.     16  Vic,  ch.  119,  sec.  18. 

AN  ACT  RESPECTING  THE  SURROGATE  COURTS. 

CONSOIIDATED  STATUIEfl  OF  UPPKR  CANADA,  22  VIC,  CHAPTER  XVI. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 

the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

APPEALS  TO  CHANCERY. 

26.  Any  person  considering  himself  aggrieved  by  anype„onsco 
order,  sentence,  judgment,  or  decree  of  any  surrogate  SS^y 
court,  or  being  dissatisfied  with  the  determination  oUhe^mtf^^^^J^' 
judge  thereof  in  point  of  law  in  any  matter  or  cause  ^''''"*'^' 
under  this  acL  may,  within  fifteen  days  next  after  such 
order,  sentence,    judgment,  decree  or  determination, 
appeal  therefrom   to  the  Court  of  Chancery,  in  such 
manner  and  subject  to  such  regulations  as  may  be  pro- 
vided for  by  the  rules  and  orders  made  under  the  Surro- 
gate Courts  Act,  1858,  or  under  this  act,  and  the  said 
Court  of  Chancery  shall   hear    and    determine    such 
appeals;  but  no  such  appeal  shall  be  had  or  lie  unless 
the  value  of  the  goods,,  chattels,  rights,  or  credits  to  betttrSS**" 
affected  by  such  order,  sentence,  judgment,  decree  or     "**' 
determination,  exceeds  two  hundred  dollars.     22  Vic 
ch.  93,  sec.  20.  '* 


cases. 
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REFERENCE  TO  A  SU  'T^kiqr  COURT. 

27.  In  every  case  in  which  there  is  contention  as  to 
the  grant  of  nrobate  or  adminiHf.rfl.finTi    nnri   fJi« 4.:.- 

m  such  case  thereto  agree,  such  contention  shall  be*«°*^"tte*'°" 

*'*'  BJiitter  may,  )by 
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&°for'tijSdi-'®fe"ed  to  and  determined  by  either  of  her  Majesty's 
mZ^rioT°'  superior  courts  of  law,  or  by  the  Court  of  Chancery,  on 
^^'^  a  case  to  be  prepared,  and  the  surrogate  court  having 

juri'idiction  in  such  matter  shall  not  grant  probate  or 
administration  until  such  contention  be  terminated  and 
disposed  of  by  judgment,  decree,  or  otherwise.  22  Vic, 
ch.  93,  sec.  21. 


la  certain  oases 
of  contention, 
matter  .»be 
referred  to 
Chtnoery. 


Terms  u  to 
cotta.  • 


Certain  cases 
not  to  be  so 
remoTed. 


Powers  of  the 
Court  of  Chan- 
cery and  trans- 
mission of  final 
order  to  surro- 
gate court. 


REMOVAL  TO  THE  COURT  OP  CHANCERY. 

28.  Any  cause  or  proceeding  in  the  said  surrogate 
courts  in  which  any  contention  arises  as  to  the  grant  of 
probate  or  administration,  or  in  which  any  disputed 
question  may  be  raised  (as  to  law  or  facts)  relating  to 
matters  and  causes  testamentary,  shall  be  removable  by 
any  party  to  such  cause  or  proceeding  into  the  Court  of 
Chancery  by  order  of  a  judge  of  the  said  court  to  be 
obtained  on  a  summary  application  supported  by  aflSda- 
vit,  of  which  reasonable  notice  shall  be  given  to  the 
other  parties  concerned.     22  Vic,  ch.  93,  sec.  22. 

29.  The  judge  making  such  order  may  impose  such 
terms  as  to  payment  or  security  for  costs  or  otherwise, 
as  to  him  may  seem  fit;  but  no  cause  or  proceeding  shall 
be  so  removed  unless  it  be  of  such  a  nature  and  of  such 
importance  as  to  render  it  proper  that  the  same  should 
be  withdrawn  from  the  jurisdiction  of  the  surrogate 
court,  and  disposed  of  by  the  Court  of  Chancery,  nor 
unless  the  personal  estate  of  the  deceased  exceeds  two 
thousand  dollars  in  value.    22  Vic,  ch.  93,  sec.  22. 

30.  Upon  any  cause  or  proceeding  being  so  removed 
as  aforesaid,  the  Court  of  Chancery  shall  have  full 
power  to  determine  the  same,  and  may  cause  any  ques- 
tion of  fact  arising  therein  to  be  tried  by  a  jury,  and 
otherwise  deal  with  the  same  as  with  any  cause  or  claim 
originally  entered  in  the  said  Court  of  Chancery;  and 
the  final  order  or  decree  made  by  the  said  Court  of 
Chancery  in  any  cause  or  proceeding  removed  as  afore- 
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said,  shall,  for  the  guidance  of  the  said  surrogate  court 
be  transmitted  by  the  surrogate  clerk  to  the  registrar  of 
the  surrogate  court  from  which  such  cause  or  proceeding 
was  removed.    22  Vic,  ch.  93,  sec.  22.  (p) 

SURROGATE  CLERK. 

31.  There  shall  be  a  clerk  appointed,  to  be  called  theS""egate  cierk 
surrogate  clerk,  who  shall  perform  the  duties  required  of  ^'«'^-«-°"*''' 
the  surrogate  clerk  by  this  act,  as  well  as  the  duties  that 
by  the  rules  and  orders  made  as  hereinbefore  mentioned 
may  be  required  of  such  surrogate  clerk,  and  also  such 
other  duties  as  may  be  required  of  him  by  the  Court  of  nis^aiar.. 
Chancery,  and  such  surrogate  clerk  shall  be  deemed  an 
officer  of  the  said  Court  of  Chancery,  and  be  paid  a  fixed 
salary,  not  exceeding  one  thousand  six  hundred  dollars 
yearly,  and  the  governor  shall  from  time  to  time  appoint 
and  at  his  pleasure  remove  such  clerk.     22  Vic    ch  93 
sec.  23.  '*     *     * 

42.  In  case  it  appears  by  the  certificate  of  the  surro-. 
gate  clerk  that  application  for  probate  or  administration  S!^ 
m  been  made  to  two  or  more  surrogate  courts  thp'°°'""'^«*°»« 
judges  of  such  courts  respectively  shall  sly  procelgs^""""  "°"" 
therein,  leaving  the  parties  to  apply  to  one  of  the  judges 
Qt  the  said  Court  of  Chancery  to  give  such  direction  inSate'rf  ^'° 


therefore,  that  the  cause  should  stand  over  tin  f/°*'^'  .'^"'^  ^^^t  it  was  necessary, 
court  refused  the  motion  as  the  surrnrf«V  .*u™'  ^^'"^  ^^'^^^  ^''"se  delay,  the 
appoint  an  v.drmnisiZ7r pZdenteZl^^  ^^  '''■  ^^  ^'  t^^^^ct  to 

be  urged.  (/„  re  BeckwitL,  5  U  C.  L  J  256  \  It  inSll?  ^''"t^^  '^  ^'^''^  '^"^^^ 
removal  of  a  suit  from  a  suwoga  e  court  therV«l,J  ,iT?  ^^^"^  *'"'*  *°  ^""'^^y  ^^^ 
or  fact  prope.  to  be  adjudicatcfrn  by  l^'c^u^  0^0^^^^^^  '>^1- 

court'^Uof 'tf^c?  thrL'r'tiertr^  *'  '°  T'''''  *°  *^«  ^""^t  ''  Chancery,  the 

Chancery.     ilnTu.  Z  KllTra  lTWgT  "  '''  '""^'"^^  " 

A  personal  rpurnoonfnfjwn  ^.__.x  i. .   '       .... 

mo^on  to  remove  a  causffr^mthTi  *^"  ^°"'''  of  Chancery  on  a 

necessary.    (/6^)'®^'°°'  ^^^  surrogate  court;  a  petition  for  that  purpose  is 
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the  matter  as  to  him  may  seem  necessary.     22  Vic,  ch. 
93,  sec.  28. 

StfoTaf  Skt     ^3-  0»  application  made  to  any  one  of  such  judges, 
ffdiction.^'''"^o,shall  enquire  into  the  matter  in  a  summary  way,  and 
adjudge  and  determine  what  surrogate  court  has  juris- 
diction, and  shall  proceed  in  the  matter.     22  Vic,  ch. 
93,  sec  28. 

44.  The  judge  of  the  Court  of  Chancery  may  order 
costs  to  be  paid  by  any  of  the  applicants,  and  the  order 
shall  be  enforced  by  the  Court  of  Chancery.     22  Vic. 
ch.  93,  sec.  28.  '' 

45.  The  determination  of  such  judge  shall  be  final 
and  conclusive,  and  so  soon  as  may  be  after  such  deter- 
mination made,  the  surrogate  clerk  shall  transmit  a  cer- 
tified copy  thereof  to  the  registrars  of  the  several  surro- 
gate courts  wherein  such  applications  as  aforesaid  have 
been  made.     22  Vic,  ch.  93,  sec.  28. 


The  jndge  in 
Chancery  shall 
determine  aa  to 
costs. 


His  decision  to 
be  final. 


PROBATE  PRIMA  FACIE  PROOF  OF  WILL. 
51.  In  any  action  at  law  or  suit  in  equity  where  ac- 


In  actions  con- 
cerning real  es- 
tate, probate,  j-         ,      .r.  .     .         ,  ,  -       .>  - 

fa^efH^ce  ^j^^^^^^S  *^  *^®  cxisting  law  it  would  be  necessary  to  pro- 
^Kno^uS    ^"^.^  *"^  P^^^®  ^^  original  will  in  order  to  establish  a 

sare  where  ita 
validity  is  put 
in  issue. 


devise  or  other  testamentary  disposition  of  or  affecting 
real  estate,  the  party  intending  to  establish  in  proof  such 
devise  or  other  testamentary  disposition,  may  give  to 
the  opposite  party  ten  days  at  least  before  the  trial  or 
other  proceeding  in  which  the  said  proof  may  be  intended 
to  be  adduced,  notice  that  he  intends  at  tha,said  trial  or 
other  proceeding  to  give  in  evidence  as  proof  of  the 
devise  or  other  testamentary  disposition,  the  probate  of 
the  will  or  letters  of  administration  with  the  will  annexed, 
or  a  copy  thereof,  stamped  with  the  seal  of  the  surrogate 
court  granting  the  same;  and  in  every  case  such  probate 
or  letters  of  administration  or  copy  thereof,  respectively, 
stamped  as  aforesaid,  shall  be  suflicient  evidence  of  such 
wn.,  ^n.,  01  Its  Ywiiciity  and  contents  Qotwithstandiiig  the 
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ADMINISTRATION  PENDENTE  LITE 
64.  Pending  any  suit  touching  the  validitv  of  ih.     -ii 
of  any  deceased  nersnr.    n.  f«      v.?  .  .  ^^^^  °^  *^e  will  Administration 

J       vouBBu  person,  or  for  obtaining   rerallin,*  ^pevdentenu 
revoking  any  probate  or  any  crant  of  f^    •     .?  or  n,ay  bo  granted. 
the  court  in  Ji,-  i;       /   ^"7  grant  of  administrat  on, 

Z    and  th/  t  ?  •''"""'  "'""^  °f  such  deceased 
TZ'Tlulf""''''''":  "  appointed  shall  have 

suDject  to  the  immediate  mnfmi  ^p  +i, 

PAPERS  TO  BE  PLACED  ,N  COURT  OP  CHANOHRy. 

Of  Im  t  :iS;:"^^^  \-»''.  Fobate.  .etters«„.,_ 

otxuu,  duministration  bonds,  notes  of  nflm;«  p'°'"''«'  "o"" 
istration,  court  bnnlf«    a^^a  aamin- and  others  to 

'.       ""    ^^O^^S,    deeds,    processes,    acts      nm^on^    hand  oyer  wills, 

mgs,   writs,   domniAn+c.       j  '         '   Proceed- papers,  &c.,  to ' 

testamentar,,  depiuernThe%  :^^^^^^^ 

fte  judge  of  the  court  of  prohlte!  the  regftrar  tZ'    f 

22^;.  oh  93  :  Iss  "'  ™'  -^i-'-of  thecoirt. 
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APPEALS  TO  FORMER  PROBATE  COURT  TRANSFERRED  TO 

CHANCERY. 


Suite  by  way  of 
appeal  in  court 
of  probate 
transferred  to 
Chancery. 


81.  All  suits  by  way  of  appeal  from  the  surrogate 
court,  which,  on  the  first  September,  one  thousand  eight 
hundred  and  fifty-eight,  were  pending  in  the  court  of 
probate,  and  were,  by  the  Surrogate  Courts  Act,  1858, 
transferred  with  all  proceedings  therein  to  the  Court  of 
Chancery,  shall  there  be  dealt  with  and  decided  accord- 
ing tQ.  the  practice  of  the  said  court,  as  shall  also  all 
cases  tiiiEsn  in  process  of  appeal  to  the  said  court  of  pro- 
bate.    22  Vic,  ch.  93,  sec.  57. 

BONDS  TAKEN  IN  PROBATE  COURT  ASSIGNABLE. 

82.  The  Court  of  Chancery  may  order  all  bonds  taken 

Bonds  taken  in  n  i  i  i»        i      •    •  • 

court  of  probate  jn  the  oourt  of  probatc  on  the  grant  ot  administration 

may  be  assigned  ,        n  /.oii  i 

by  order  of       and  in  force  on  the  first  of  September,  one  thousand 

Chancery. 

eight  hundred  and  fift^-eight,  to  be  assigned,  and  the 
same  may  be  enforced  in  the  name  of  the  assignee  under 
the  authority  of  the  said  Court  of  Chancery,  in  the  same 
way  as  provided  for  in  case  of  assignment  of  bonds  in 
the  surrogate  court.     22  Vic,  ch.  93,  sec.  58. 

AN  ACT  TO  REGULATE  THE  PROCEDURE  OF  THE  SUPERIOR 
COURTS  OF  COMMON  LAW  AND  OF  THE  COUNTY  COURTS. 

CONSOLIDATED  STATUTES  OF  UPPER  CANADA,  22  VIC,  CHAP.  XXII. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 


AS  TO  ARBITRATIONS. 
176.  Every  agreement  or  submissson  to  arbitration  by 
consent,  whether  by  deed,  or  in  writing  not  under  seal, 
may,  on  the  application  of  any  party  thereto,  be  made 
forbidit™™^"*  a  rule  of  either  of  the  superior  courts  of  law,  or  of  the 
Court  of  Chancery,  or  of  a  county  court  in  actions  pend- 
ing in  such  county  court,  unless  such  agreement  or  sub- 
mission contains  words  purporting  that  the  parties  in- 


Every  suhmis- 
Bion  to  .irbitra- 
tion  may  be 
made  a  rale  of 
court,  unless 
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tended  that  it  should  not  bo  made  a  rule  of  court.     19 
VIC.,  ch.  43,  sec.  97. 

177.  If  m  any  such  agreement  or  submission  it  be  °' "''**«»»'*  it 
provided  that  the  same  may  be  made  a  rule  of  one  in-'«."".r." 
particular  of  the  superior  courts  aforesaid,  it  shall  beFv^*^''" 
made  a  rule  of  that  court  only ;  and  if  when  there  is  „o-^"°"" 
such  provision,  a  case  has  been  stated  for  the  opinion  of 
one  of  the  superior  courts,  and  such  court  is  specified  in 
the  award,  and  the  document  authorising  the  reference 
has  not  before  the  publication  of  the  award  to  the  parties 
been  made  a  rule  of  court,  such  document  shall  be  made 
a  rule  only  of  the  court  specified  in  the  award.    19  Vic. 
en.  43,  sec.  97.  '  • 

178.  When  in  any  case  the  document  authorising  theo*""  <->^ru  not 
reference  is  or  has  been  made  a  rule  or  order  of  any  one  *"  *"*"''"' 

of  such  superior  courts,  no  other  of  such  courts  shall 
have  any  jurisdiction  to  entertain  any  motion  respecting 
the  arbitration  or  award.     19  Vic,  ch.  43,  sec.  97. 

179.  In  case  of  the  appointment  of  any  arbitrator  or 

umpire  by,  or  in  pursuance  of,  any  rule  of  either  of  theSSffir" 
superior  courts  of  common  law  or  of  the  Court  of  Chan- -"^-^-u'^''' 
eery,  or  of  any  county  court,  or  judge's  order,  or  order -^-t"??- or 
o.mnpnu8  in  any  action,  or  by  or  in  pursuance  uf  any""' 
submission  or  reference,  not  containing  words  purporting 
that  the  parties  intended  that  such  agreement  should  not 

and'^'authir  1  "V^  T'^  '"^'"'"^  ''""'''^  '^'  power  ^a'Srar 
and  authority  of  such  arbitrator  shall  not  be  revocable  "'''•'• 

by  any  party  to  the  reference,  without  the  leave  of  the 

court  by  which  such  rule  or  order  was  made,  or  which  is 

mentioned  m  the  submission,  or  by  leave  of  a  judge  of 

such  court;  or  in  case  no  such  court  be  mentioned  in  th  .court ...en- 

submission  and  there  be  no  restriction  of  jurisdiction  as-lC^*°' 

aforesaid,  then  not  without  the  leave  of  one  of  such  sune-  *'"'' 

nor  courts  or  of  a  judge  thereof,  and  the  arbitrator  and 

umpire  shall  proceed  with  the  reference  notwithstanding 

any  Bueh  revocation,  and  make  an  award,  although  the 
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person  making  such  revocation  do  not  afterwards  attend 
the  reference ;  and  the  court,  or  any  judge  thereof  (a« 
the  case  may  he)  may,  from  time  to  time,  enlarge  the 
term  for  any  such  arbitrators  making  their  award.  7 
Wm.  IV.,  ch.  3,  sec.  29. 
wjtneBMi  may,       180.  In  caso  of  a  reference  by  any  such  rule  or  order. 

by  order  of  the  .  .  ' 

i^'io^\^l^' ^^  ^y  *"y  ^"^^  submission  as  aforesaid,  and  in  case  of 
bitratore.  ^n  application  to  the  court  by  which  such  rule  or  order 

was  made,  or  to  the  court  mentioned  in  such  agreement, 
or  to  any  judge  thereof,  or  if  no  such  court  be  mentioned 
in  the  submission  and  there  be  no  restriction  of  the  juris- 
diction as  aforesaid,  then  to  one  of  the  superior  courts 
or  a  judge  thereof,  setting  forth  the  place  of  residence  of 
any  witness  whose  presence  is  desired,  such  court  or 
judge  miay  by  a  rule  or  order  for  that  purpose  command 
the  attendance  and  examination  of  any  witness  named 
in  such  rule  or  order,  and  also  the  production  of  any 
'  documents  mentioned  therein.  7  Wm.  IV.,  ch.  3,  sec.  30. 

» oontempt  of*°*     ^^^'  ^^^  ^'^  addition  to  the  service  of  such  rule  or  order, 
«»«*.  an  appointment  of  the  time  and  place  of  attendance  in 

obedience  thereto,  signed  by  one  at  least  of  the  a.  .u'tra- 
tors,  or  by  the  u.npire,  before  whom  the  attendance  ':% 
required,  be  served,  either  together  with  or  after  the  ser- 
vice of  such  rule  or  order,  the  disobedience  of  any  such 
rule  or  order  shall  be  deemed  a  contempt  of  court,  but 
the  person  whose  attendance  is  required  shall  be  entitled 
to  the  like  conduct  money,  and  payment  of  expenses,  and 
for  loss  of  time,  as  for  and  upon  attend  i  v"  c^t  nny  trial ; 
and  no  person  shall  be  compelled  to  pr?ui  .\,  nder  an^ 
such  rule  or  ord^r,  any  writing  or  otiiui  document  that 
he  would  not  be  compelled  to  produce  at  a  trial,  or  to 
attend  for  more  than  two  consecutive  days,  to  be  named 
In  such  order.     7  Wm.  IV.,  ch.  3,  sec.  30. 

182.  In  case  in  any  rule  or  order  of  reference,  or  in 
'lay  such  submission  to  arbitration  as  aforesaid,  it  is 
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shall  bo  examined  upon  oath,  tho  arbitrator  or  umpire,  ^^  w^mmm 
or  any  c  ne  arbitrator,  shall  administer  an  oath  to  such  "/^wStoS. 
witnesses,  or  take  their  affirmations  in  cases  where  an 
affirmation  is  allowed  by  .aw  instead  of  an  oath.  7  Wm. 
IV.,  ch.  3,  sec.  31. 

AN  ACT  RESPECTING  ARREST  AND  IMPRISONMENT  FOR 

DEBT. 

OONSOIIDATED  STATUTES  OF  UPPBE  CANADA,  22  VIC,  CHAP.  XXIV. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows  : 

IN  CHANCERY. 

8.  The  writ  of  ne  exeat  provincia  shall  be  called  ain»h»tcMM 
writ  of  arrest,  and  no  order  shall  bo  granted  for  a  writ  a?«^.t'.hSi  u' 
of  arrest  unless  the  party  applying  for  the  writ  has  a  *""''***• 
cause  of  suit  to  at  least  such  an  amount,  and  shows  by 
affidavit  such  facts  and  circumstances  as  this  act  requires 

in  the  case  of  a  special  order  for  holding  a  party  to  bail 
under  the  fifth  section  of  this  act.  22  Vic,  ch.  33,  sec. 
1.     (1859.) 

9.  In  suits  for  alimony,  instituted  after  this  act  takes '°  "»•*•«>' »"• 
effect,  the  court  or  a  judge  thereof  may,  in  a  proper  case,£^™^»»» 
order  a  writ  of  arrest  to  issue  at  any  time  after  the  bill 

has  been  filed,  and  shall,  in  the  order,  fix  the  amount  of 
bail  to  be  given  by  the  defendant,  in  order  to  procure 
his  discharge.     20  Vic,  ch.  .56,  sec  3. 

10.  In  case  an  order  is  made  for  a  writ  of  arrest,  in  a^"»ito"'*J>te 
suit  for  alimony,  the  amount  of  the  bail  required  shall '^*''*"'*^°"'' 
not  exceed  what  may  be  considered  sufficient  to  cover  the 

amount  of  future  alimony  for  two  years,  besides  arrears 
and  costs,  but  may  be  for  less  at  the  discretion  of  the 
court.     22  Vic,  ch.  33,  sec  2.    (1859.) 

11.  The  bail  or  security  required  to  be  taken  under  a 
"  writ  of  arrest "  shall  not  be  that  the  person  arrested 
will  not,  go  or  attempt  to  go  out  of  Upper  Canada,  but 
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SuSS"  under  stall  merely  be  to  the  effect  that  the  person  arrested  will 
writ  of  arrest,  perform  and  abide  by  the  orders  and  decrees  made  or  to 
be  made  in  the  suit,  or  will  personally  appear  for  the 
purposes  of  the  suit  at  such  times  and  places  as  the  court 
may  from  time  to  time  order,  and  will,  in  case  he  be- 
comes liable  by  law  to  be  committed  to  close  custody, 
render  himself  (if  so  ordered)  into  the  custody  of  any 
sheriff  the  court  may  from  time  to  time  direct.  22  Vic. 
ch.  33,  sec.  3.  (1859.) 
to^'fof  Z".  ■^^'  ^^ocess  of  contempt  for  non-payment  of  any  sum 
Ser^stsfC  °^  ^^^^^'  ''"^  ^^^  non-payment  of  any  costs,  charges  or 
'^  expenses,  payable  by  any  decree  or  order  of  the  Court 

of  Chancery,  or  of  a  judge  thereof,  or  by  any  rule  or 
order  of  the  Court  of  Queen's  Bench  or  Common  Pleas 
or  of  a  judge  thereof,  or  by  any  decree,  order  or  rule  of 
a  county  court,  or  of  a  judge  thereof,  is  abolished ;  and 
no  person  shall  be  detained,  arrested  or  held  to  bail  for 
non-payment  of  money,  unless  a  special  order  for  the 
purpose  be  made  on  an  affidavit  or  affidavits  establishing 
the  same  facts  and  circumstances  as  are  necessary  for  an 
order  for  a  writ  of  capias  ad  satisfaciendum,  under  this 
act ;  and  in  such  case  the  arrest  when  allowed  shall  be 
made  by  means  of  a  writ  of  attachment  corresponding  as 
nearly  as  may  be  to  a  writ  of  capias  ad  satisfaciendum. 
22  Vic,  ch.  33,  sec.  4.     (1859.) 

14.  But  in  case  a  party  be  arrested  under  a  writ  of 
arrest,  it  shall  not  be  necessary  before  suing  out  a  writ 
under  the  preceding  section  of  this  act  to  obtain  a  judge's 
order  therefor,  or  to  file  any  further  affidavit  than  the 
affidavits  on  which  the  order  for  the  writ  of  arrest  was 
obtained.     22  Vic,  ch.  33,  sec.  5.    (1859.) 

15.  Every  decree  or  order  of  the  Court  of  Chancery, 
and  every  rule  or  order  of  the  Court  of  Queen's  Bench 
or  Common  Pleas,  and  every  decree,  order  or  rule  of  a 
county  court,  directing  payment  of  niouey  or  of  costs, 
charges  or  expenses,  shall,  so  far  as  it  relates  to  such 


Same  affidavit 
required  for  an 
arrest  in  suoti 
cases  as  for  a  ca. 
ta. 


But  not  when  a 
writ  of  arrest 
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Decrees,  &c.,  in 
equity  for  pay- 
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money,  costs,  charges  or  expenses,  be  deemed  a  judgment  ^'^^  °f  "oney 
and  the  person  to  receive  payment  a  creditor,  and  the^»&»-"' 
person  to  make  payment  a  debtor,  ivithin  the  meaning  of 
this  act ;  and  the  said  persons  shall  respectively  have  the 
same  remedies,  and  the  courts  and  judges  and  the  officers 
of  justice  shall  in  such  cases  have  the  same  powers  and 

•ities,  as  m  corresponding  cases  under  this  act.  22  Vic 
ch.  33,  sec.  14.    (1859.)  '' 

WRITS  OF  FIERI  FACIAS  AND  VENDITIONI  EXPONAS. 
19.  For  the  purpose  of  enforcing  payment  of  any 
money  or  of  any  costs,  charges  or  expenses  payable  by  e'JuTt A'iS- 
any  decree  or  order  of  the  Court  of  Chancery,  or  anySK*/ 
rule  or  order  of  the  Court  of  Queen's  Bench  or  Common'"''' 
Pleas,  or  any  decree,  order  or  rule  of  a  county  court,  the 
person  to  receive  payment  shall  be  entitled  tc  writs  of 
fieri  facias  and  venditioni  exponas  respectively,  against 
the  property  of  the  person  to  pay,  and  shall  also  be  en- 
titled to  attach  and  enforce  payment  of  the  debts  of  or 
accruing  to  the  person  to  pay,  in  the  same  manner 
respectively  and  subject  to  the  same  rules,  as  nearly  as 
may  be,  as  in  the  case  of  a  judgment  at  law  in  a  civil  same  mie.  4c 
action ;  and  such  writs  shall  have  the  like  effect  as  nearly  X?/^"'"  ' 
as  may  be,  and  the  courts  and  judges  shall  have  the  same 
powers  and  duties  in  respect  to  the  same  and  in  respect 
to  the  proceedings  under  the  same,  and  the  parties  and 
sheriff  respectively  shall  have  the  same  rights  and  reme- 
dies in  respect  thereof,  and  the  writs  shall  be  executed 
in  the  same  manner  and  subject  to  the  same  conditions, 
as  nearly  as  may  be,  as  in  the  case  of  like  writs  in  other 
cases;  but  subject  to  such  general  orders  and  rules  vary- 
ing or  otherwise  affecting  the  practice  in  regard  to  the 
said  matters,  as  the  courts  respectively  may  fi im  time 
to  time  make  under  their  authority  in  that  behalf.     22 
Vic,  ch.  33,  sec.  12.    (1859.) 
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PERSON  HAVING  CARRIAGE  OF  DECREE. 
Person  haTinf        20.  In  casG  a  decree  or  order  in  Chancery,  or  of  a 
dMrwfic.Vbe  county  court  in  the  exercise  of  the  equitable  jurisdiction 

deemed  the  plain-     n  -i  .  .tj..i.  •_       o 

tiff.  of  such  county  court,  directs  the  payment  of  money 

into  court  or  to  the  credit  of  any  cause,  or  otherwise 
than  to  any  person,  the  person  having  the  carriage  of 
the  decree  or  order,  so  far  as  relates  to  such  payment, 
shall  be  deened  the  plaintiflF  within  the  meaning  of  this 
act.    22  Vic,  ch.  33,  sec.  15.  (1869.) 

SEQUESTRATIONS. 

21.  The  Court  of  Chancery  may  also  issue  writs  of 
fralion Mtteken scqucstration  as  hitherto,  or  in  such  cases  as  by  general 
cb^MTy,'*cf    or  other  orders  the  court  may  think  expedient ;  and 

nothing  in  this  act  shall  be  construed  to  take  away  the 
jurisdiction  of  the  court  under  or  by  means  of  such  writs. 
22  Vic,  ch.  33,  sec^  13. 

\^The  remainder  of  this  section  relating  to  decrees  in 
cases  of  sequestration,  and  providing  that  when  regis- 
teredf  to  create  a  charge  on  real  estate^  repealed  hy  24 
Vic.  J  ch.  XLI.,  sec.  4.] 

COMMON  LAW  PROCEDURE  ACT  APPLIED. 

22.  For  the  purpose  of  carrying  out  the  provisions  of 
of  tho  Common  this  act,  SO  far  as  relates  to  the  Courts  of  Queen's  Bench 

TiA.w  Proccdurs  

Act  incorporated  and  Common  Pleas,  and  to  the  county  courts  as  courts 
of  law,  the  several  provisions  of  the  Common  Law  Pro- 
cedure Act  shall,  so  far  as  applicable  and  not  inconsistent 
with  this  act,  apply  to  this  act,  and  sections  three 
hundred  and  thirty-three  to  three  hundred  and  forty, 
and  section  three  hundred  and  forty-four  of  the  said 
Common  Law  Procedure  Act,  shall  be  deemed  incor- 
porated herewith,  as  if  the  provisions  therein  contained 
had  been  repeated  in  this  act  and  expressly  made  to 
apply  hereto,  and  it  shall  not  be  necesnary  to  lay  before 
parliament  any  rules,  orders  or  regulations  made  for  the 
purpose  of  this  act.    22  Vic,  ch.  33,  sec.  18.  (1859.) 
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23.  The  Court  of  Chancery  shall,  with  reference  to  certain  powers 
the  proceedings  in  the  Court  of  Chancery  under  this  oTcifatS:*'* 
act,  and  to  proceedings  under  this  act  in  the  county 
courts  in  the  exercise  of  their  equitable  jurisdiction,  have 
all,the  powers  which  the  next  preceding  section  of  this 
act  gives  to  the  common  law  courts,  in  respect  to  the 
cases  to  which  the  sections  of  the  Common  Law  Procedure 
Act  therein  specially  mentioned  refer.     22  Vic,  ch.  33 
sec.  19.    (1859.) 

AN  ACT  RESPECTING  THE    LAW  SOCIETY  OF  UPPER 

CANADA. 

CONSOLIDATED   STATUTES   OP   UPPER  CANADA,  22  VIC,  CHAPTER  XXXIII. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

SCHEDULE  OP  FEES. 

ON   PROCEBDINQS   IN   THE   COURT   OP   CHANCERY. 

On  filing  every  bill  or  amended  bill 2  40 

On  passing  and  entering  every  decree  or  decretal 

or^er,.,, 1  QQ 

On  every  certificate  of  bill  filed,  on  every  certifi- 
cate of  decree  or  decretal  order  made,  on 
every  subpojna,  and  on  every  other  writ  or 
certificate  issued  under  the  seal  of  the  court..  0  50 

ON  PROCEEDINCS  IN  THE  COURT  OP  ERROR  AND  APPEAL. 

On  every  appeal  entered 4  00 

On  every  judgment,  decree  or  order  of  the   court 

passed  and  entered 2  00 

ON  PROCEBDINQS  IN    THE     OFFICE     OP    THE   SUEBOaATE  CLERK  IN 

CHANCERY. 

On  every  certificate  issued  by  the  surrogate  clerk 

in  Chancery q  ^a 

On  evfirv  nrf^Ar  rnifl'^  r»r>  o»^*^K'.ai■;--l  x.  -   •    -i        • 

- »-  ^- — J iUiia'u  K/u  upjjiiyai/ion  tu  Uijuage  in 

Chancery q  25 
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How  land  in 
trust  may  be 
sold  when  no 
longer  required 
by  the  cougre- 
gation. 


May  be  by  pub- 
lic or  priTate 
sale. 


Private  sales . j 
be  approved  of  by 
the  Court  of 
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On  entering  every  appeal 0  50 

On  every  decree  or  order  on  appeal 1  00 

AN  ACT  RESPECTING  THE   PROPERTY   OP    RELIGIOUS 
INSTITUTIONS  IN  UPPER  CANADA. 

CONSOLIDATED    STATUTES    OP   UPPEE  CANADA,    22  VIC,    CHAPTER  IXIX. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows: 

8.  When  land  held  by  trustees  for  the  use  of  a  con- 
gregation or  religious  body,  becomes  .unnecessary  to  be 
retained  for  such  use,  and  it  is  deemed  advantageous  to 
sell  the  land,  the  Trustees  for  the  time  being  may  give 
public  notice  of  an  intended  sale,  specifying  the  premi- 
ses to  be  sold  and  the  time  and  terms  of  sale;  and  after 
publication  of  the  notice  for  four  successive  weeks,  in  a 
weekly  paper,  published  in  or  near  the  place  where  the 
lands  are  situated,  they  may  sell  the  land  at  public  auc- 
tion according  to  the  notice,  but  the  trustees  shall  not  be 
obliged  to  complete  or  carry  a  sale  into  effect  if  in  their 
judgment  an  adequate  price  is  not  offered  for  the  land. 

9.  The  trustees  may  thereafter  sell  the  land  either 
by  public  or  private  sale ;  but  a  less  sum  shall  not  be 
accepted  at  private  sale  than  was  offered  at  public  sale. 

10.  Before  a  deed  is  executed  in  pursuance  of  a  public 
or  private  sale,  the  congregation  or  religious  body  for 
whose  use  the  lands  are  held,  shall  be  duly  notified 
thereof,  and  the  sanction  of  the  Court  of  Chancery 
obtained  for  the  execution  of  the  deed.  18  Vic,  ch. 
119,  sec.  5 ;  12  Vic,  ch.  91,  sec  2. 

11.  Trustees  selling  or  leasing  land  under  the  author- 
ity of  this  act  shall,  on  the  first  Monday  in  July  in  every 
year,  have  ready  and  open  for  the  inspection  of  the 
congregation  or  religious  body  which  they  represent,  or 
of  any  member  thereof,  a  detailed  statement  shewing  all 
iviiiw  ttUxvti  auvTUuu  umxug  lue  preceamg  year,  and  ail 
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sums  of  money  whatever  in  their  hands  for  the  use  and 
benefit  of  the  congregation  or  religious  body,  which 
were  m  any  manner  derived  from  the  lands  unuer  their 
control  or  subject  to  their  management,  and  also  shew- 
ing the  application  of  any  portion  of  the  money,  which 
has  been  expended  on  behalf  of  the  congregation  or 
body.     18  Vic,  ch.  119,  sec.  6. 

12.  The  Court  of  Chancery  may  in  a  summary  man- 
ner,  on  complaint  upon  oath  by  three  members  of  aS?«»'" 
congregation  or  religious  body,  of  any  misfeasance  or  Sfch^Sy'""^ 
misconduct  on  the  part  of  trustees  in  the  performance 
of  duties  authorised  by  this  act,  call  upon  the  trustees 
to  give  m  an  account ;  and  may  enforce  the  rendering 
of  such  account,  the  discharge  of  any  duties,  and  the 
payment  of  any  money,  so  that  the  congregation  or 
religious  body  may  have  the  benefit  thereof;   and  the 
court  may  compel  the  trustees,  in  case  of  any  miscon- 
duct,  to  pay  the  expense  of  the  application,  or  may 
award  costs  to  the  trustees  in  case  the  application  be 
made  on  grounds  which  the  court  considers  insufficient 
or  frivolous  or  vexatious.     18  Vic,  ch.  119,  sec  7. 

13.  All  the  rights  and  privileges  conferred  upon  any,, 
religious  society  or  congregation  of  Christians  in  the  ' ''"^'"'''eK 
first  section  of  this  act  mentioned,  shall  extend  in  every  <^'»'«^''»^^" ''' 
respect  to  the  Roman  Catholic  Church  to  be  exercised 
according  to  the  government  of  the  said  church.    3  Vic 
ch.  73,  sec.  3.  '* 

AN  ACT  RESPECTING  THE  APPOINTMENT  OF  GUARDIANS 
AND  THE  CUSTODY  OF  INFANTS.    '^'''^"'"^'^^^ 

CONSOLIDATED   STATUTES   OF   UPPER  CANADA,   22  VIC,  CH.  LXXIV, 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

APPOINTMENT  AND  DUTIES  OF  THE  GUARDIANS. 

1.  The  right  of  appointing  guardians  of  infants  (such 
70  ^ 
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In  matters  of 
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forcing  decrees, 
Ac, as  in  testa- 
mentary matters 
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probate  and  sur 
rogate  courts 
may  appoint 
guardians. 


infants  not  having  a  father  living  or  any  legal  guardian 
authorised  by  law  to  take  the  care  of  their  persons  and 
the  charge  of  their  estates)  shall  belong  exclusively  to 
the  surrogate  coirt  for  the  county  within  which  any  such 
infants  reside,  and  letters  of  guardianship  granted  by  a 
surrogate  court  shall  have  force  and  effect  in  all  parts  of 
Upper  Canada,  and  an  oflScial  certificate  of  the  grant 
may  be  obtained  as  in  the  case  of  letters  of  administra- 
tion, and  a  return  of  every  appointment  and  removal  of 
a  guardian  shall  be  made  by  registrars  respectively 
to  the  surrogate  clerk  in  like  manner  as  in  case  of 
grants  of- probate  or  administration.  22  Vic,  ch.  93, 
sec.  63 ;  8  Geo.  IV.,  ch.  6,  sec.  4. 

2.  In  all  matters  and  applications  touching  or  relating 
to  the  appointment,  control  or  removal  of  guardians  of 
any  such  infants  and  the  security  to  be  given  by  such 
guardians  and  otherwise,  the  several  surrogate  courts 
shall  have  the  like  powers,  jurisdiction  and  authority  for 
the  examination  of  witnesses,  the  production  of  deeds 
and  writings,  and  generally  for  the  enforcing  of  all  or- 
ders, decrees  and  judgments  made  or  given  by  such  sur- 
rogate courts  in  respect  to  the  appointment,  control  and 
removal  of  guardians  as  aforesaid,  as  are  given  to  them 
by  the  Surrogate  Courts  Act  in  matters  testamentary, 
and  such  orders,  decrees  and  judgments  may  be  appealed 
from  to  the  Court  of  Chancery  in  the  manner  provided 
for  appeals  to  such  court  in  matters  testamentary.  22 
Vic,  ch.  93,  sec.  62. 

3.  Upon  the  written  application  of  any  such  infant, 
or  the  friend  or  friends  of  such  infant,  residing  within 
the  jurisdiction  of  the  surrogate  court  to  which  applica- 
tion may  be  made,  and  after  proof  of  twenty  days'  pub- 
lic notice  of  the  application  and  of  notice  thereof  to  the 
mother  of  such  infant,  or  that  such  infant  has  no  mother 
11  ring  m  upper  v^'anaua,  tu6  lUvAge  Oi  sucu  court  mO/V 
appoint  some  suitable  and  discreet  person  or  persons  to 
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be 


guardian  or  guardians  of  such  infant.    8  Geo.  IV 
ch.  6,  s.  1.  '' 

4.  The  judge  shall  take  from  the  guardian  or  guar- such  .uard,a« 
ctians  so  appointed  a  bond  in  the  name  of  the  infant,  in  gtnr""*^ 
such  penal  sum  and  with  such  securities  as  the  judge  di- 
rects and  approves,  having  regard  to  the  circumstances  ^on-^'won  of 
of  the  case,  and  such  bond  shall  be  conditioned  that  the''""' 
said  guardian  or  guardians  will  faithfully  perform  the 
said  trust,  and  that  he  or  they,  the  said  guardian  or 
guardians,  or  his  or  their  respective  executors  or  admin- 
istrators, will,  when  the  said  ward  becomes  of  the  full 
age  of  twenty-one  years,  or  whenever  the  said  guardian- 
ship shall  be^determined,  or  sooner  if  thereto  required 
by  the  said  surrogate  court,  render  to  his  or  their  said 
ward,  or  to  his  or  her  executors  or  administrators,  a  true 
and  just  account  of  all  goods,  moneys,  interest,  rents, 
profits  or  property  of  such  ward,  which  come  into  the 
hands  of  such  guardian  or  guardians,  and  will  thereupon 
without  delay  deliver  and  pay  over  to  the  said  ward,  or 
to  his  or  her  executors  or  administrators,  the  property, 
or  the  sum  or  balance  of  money  which  may  be  in  the 
hands  of  the  said  guardian  or  guardians  belonging  to 
such  ward,  deducting  therefrom  and  retaining  a  reason- 
able sum  for  the  expenses  and  charges   of  the  said 
guardian  or  guardians,  and  such  bond  shall  be  recorded  Bond  to  be  re- 
by  the  registrar  of  the  court  in  the  books  of  his  office.""'"" 
8  Geo.  IV.,  ch.  6,  sec.  1. 


■If 


!^ 


corded. 


AUTHORITY  OP  GUARDIANS. 

5.  The  guardian  or  guardians  of  any  infants  so  ap-Q„„diat.s' 
pointed,  shall,  during  the  continuance  of  his  or  their '"'*''°"*y* 
guardianship,  have  authority  to  act  for  and  in  behalf  of 
the  said  ward  ; 

^  1.  And  may  appear  in  any  court  and  prosecute  or  de- To  appear  jn  w- 
lend  any  action  in  his  or  her  name  ;  *'°''^'*  ''^• 

2.  And  shall  have  the  charge  and  management  of  his 
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aneTperMn.S"'*  OJ*  ^©^  ostate,  real  and  personal,  and  the  care  of  his  or 

estate,  4c.  i ■■       ■• 


Bind  ward  an 
apprentice, 


her  person  and  education ; 

3.  And  in  case  the  infant  be  under  the  age  of  fourteen 
years,  may,  with  the  approbation  of  two  of  her  Majesty's 
justices  of  the  peace,  and  the  consent  of  such  ward,  or  in 
case  the  infant  be  not  under  the  age  of  fourteen  years 
SSfihip"'"^*^®^  V^^  *^®  consent  of  the  ward  only,  place  and 
bind  him  or  her  an  apprentice  to  any  lawful  trade,  pro- 
fession or  employment ;  such  apprenticeship,  in  case  of 
males,  not  extending  beyond  the  age  of  twenty-one  yearsj 
and  in  case  of  females,  not  beyond  the  age  of  eighteen 
years,  or  the  marriage  of  the  ward  within  tha«  age.  8 
Geo.  IV.,  ch.  6,  sec.  2 ;  see  14,  15  Vic,  ch.  11,  sec.  1. 

)  REMOVAL -OF  GUARDIANS. 

S2?S??emov'ed.  ^'  ^^°  J^^°®  ^^  ^^^°"^  ^"^  guardian  or  guardians 
have  been  appointed  may,  upon  reasonable  complaint 
made  and  sustained,  or  cause  shewn  to  his  satisfaction, 
remove  such  guardian  or  guardians  from  his  or  their 
said  guardianship,  and  if  it  be  judged  necessary,  may 
appoint  another  guardian  or  guardians  of  the  said  infant. 
8  Geo.  IV.,  ch.  6,  sec.  3. 

7.  The  practice  and  procedure  under  this  act,  sholi, 
thi^t"'n  testa-' except  where  otherwise  provided  for  by  rules  or  oiiers 
ic*:"'"^""**^"' under  the  Surrogate  Courts  Act,  conform,  as  ■ 

the  circumstances  of  the  case  will  admit,  to  the  p.- 
and  procedure  prescribed  by  the  said  Surrogate  Com 
Act,  and  all  the  powers  given  by  the  several  sections  of 
that  act,  to  the  judges  appointed  or  to  be  appointed  as 
contained  in  the  eighteenth  and  nineteenth  sections,  may 
from  time  to  time  be  exercised  by  them,  for  the  purpose 
of  simplifying  and  expediting  the  proceedings,  and  for 
fixing  and  regulating  the  fees  to  be  taken  by  officers  and 
by  attorneys  and  counsel  respectively  for  business  and 
proceedings  done  and  taken  under  this  act  in  the  several 
surrogate  courts.     22  Vic,  ch.  93,  sec  64. 
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8.  Any  of  the  superior  courts  of  law  or  equity  in  Upper  court  or  judge 
Canada,  or  any  judge  of  any  of  such  courts,  upon  hearing  arwYng'tt 
the  petition  of  the  mother  of  any  infant,  (r)  being  in  "u°yrfaS%t 
the  sole  custody  or  control  of  the  father  thereof,  (s)  or  of  u/e^fSro^r*'' 
any  person  by  his  authority,  or  of  any  guardian  after  the  ?or  TJareVy'if 
death  of  the  father,  may,  if  such  court  or  judge  sees  fit,  S^a^a^'L^Bo 
make  order  for  the  access  of  the  petitioner  to  such  in- ^'^"t^'ail 
fant,  at  such  times  and  subject  to  such  regulations  as 
such  court  or  judge  thinks  convenient  and  just,  and  if 
such  infant  be  within  the  age  of  twelve  years,  may  make 
order  for  the  delivery  of  such  infant  to  the  petitioner,  to 
remain  in  the  care  and  custody  of  the  petitioner  until 
such  infant  attains  the  age  of  twelve  years,  subject  to 
such  regulations  as  such  court  or  judge  may  direct,  and 
such  court  or  judge  may  also  make  order  for  the  main- 
tenance of  such  infant  by  payment  by  the  father  thereof, 
or  by  payment  out  of  any  estate  to  which  such  infant 
may  be  entitled,  of  such  sum  or  sums  of  money  from  time 
to  time,  as,  according  to  the  pecuniary  circumstances  of 
such  father  or  the  value  of  such  estate,  such  court  or  judge 
thinks  just  and  reasonable.     18  Vic,  ch.  126,  sec.  1. 

9.  The  court  or  judge  as  aforesaid  may  enforcethe 
attendance  of  any  person  before  such  court  or  judxre  to 
testify  on  oath  respecting  the  matter  of  such  petition  by 
order  or  rule  made  for  that  purpose,  and  on  the  service  ^°"'*°'J«d8«i° 

*         '  ^*  *^^^  any  such  case 


CoWlis  v:b;5e£Vlt  ;r&  wi'1-36  I^Jlk  '^''  .f  ''7''''  11  Sun.  178; 
Fynu  has  beeo,  somewhat  relaxed  '      ""^''^  '*'''  *^^  ^"^^^  ^^'^  down  in  He 
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SfJnZ^V"  of  a  copy  thereof  and  the  payment  of  expenses  as  a 

wunewea.         \7itness,  in  tho  Same  manner  as  in  a  suit  or  action  in  the 

said  courts  respectively,  or  may  receive  affidavits  respect, 

ing  the  matters  in  such  petition.    18  Vic,  ch.  126,  sec.  2. 

Orders  enforce-        ^^'  -^.11  ordcrs  made  by  the  court  or  a  judge  by  virtue 

^*'iteXt°*"''°'of  *'"»  act,  shall  be  enforceable  by  process  of  contempt 

by  the  court  or  judge  by  vnuch.  or  by  whom  such  order 

has  been  made.     18  Vic,  ch.  126,  sec  3. 

„  ,      _  ^         11.  No  order  directing  that  the  mother  shall  have  the 

Order  not  to  bo  .    j         <»  .«,,,, 

made  In  favour   custody  ot  or  acccss  to  an  infant  shall  be  made  bv  virtue 

of  mother  eulltv      «.  ,  i  •  •      «  /.  ^  «*- 

ot  tnis  act,  m  tavour  of  a  mother  against  whom  adultery 
has  been  established  by  judgment  in  an  action  for  crim- 
inal conversation,  at  the  suit  of  her  husband  against  any 
person.     18  Vic,  ch.  126,  sec  4.  (t) 


of  mother  guilty 
of  adultery. 


AN  ACT  RESPECTING  THE  ASSURANCE  OP  ESTATES  TAIL. 

CONSOLIDATED  STATUTES  OF  UPPER  CANADA,  22  VIC,  CHAPTEE  IXXXIIX. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

23.  If  any  person,  protector  of  a  settlement,  be. 
Chancery  to  be  lunatic,  idiot,  or  of  UHSouud  mind,  and  whether  he  has 
been  found  such  by  inquisition  or  not,  then  the  Court  of 
Chancery  shall  be  the  protector  of  such  settlement,  in 
lieu  of  the  person  who  is  such  lunatic  or  idiot,  or  of  un- 
sound mind,  as  aforesaid ;  or  if  any  person,  protector 
of  a  settlement,  be  convicted  of  treason  or  felony ;  or. 


The  Conrt  of 


the  protector  of 
lunatic,  &c, 


{()  As  to  removing  cliildren  from  the  custody  of  the  father  generally,  see  Forsyth 
on  Infants,  ch.  1  and  VIII.;  Macpherson  on  Infants,  142-150;  McQueen  on  Divorce, 
ch.  XVIII.;  and  see  the  following  cases  bearing  generally  upon  this  section  •  Wel- 
lesley  v.  Duke  of  Beaufort,  2  Rus.  I ;  Thomas  v.  Roberts,  8  DeG.  &  Sm.  758'-  Ball 
V.  Ball,  2  Sim.  35;  Shelley  v.  Westbrooke,  Jac.  266;  Anon.  2  Sim.  N  S  54'  Re 
Curtis,  7  W.  R.  474;  5  Jur.  N.  S.  1147  ;  28  L.  J.  Ch.  458;  DeManneville  v.  De 
Manneville,  10  Ves.  52  ;  Creuze  v.  Hunter,  2  Cox  242  ;  2  Brown,  C.C.  500-  Lyons 
V.  Blenkin,  Jac.  250 ;  Re  Spence,  2  Phil.  247 ;  Courtois  v.  Vincent.  Jac  268'-  Van- 
eittart  v.  Vansfttart,  2  DeG.  &  J.  249 ;  Walrond  v.  Walrond,  John.  18 ;  Hoee  v. 
Hope,  4  DeG,  M.  &  G.  328 ;  Crouch  v.  Waller,  4  DeG.  &  J.  312. 
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if  any  person,  not  being  the  owner  of  a  prior  estate 
under  a  settlement,  be  protector  of  such  settlement,  and 
be  an  infant;  or  if  it  be  uncertain  whether  such  last 
mentioned  person  bo  living  or  dead;  then  the  Court  of 
Chancery  shall  bo  the  protector  of  such  settlement,  in 
heu  of  the  person  convicted  as  aforesaid,  or  of  the  person 
who  is  an  infant,  or  whose  existence  cannot  bo  ascer- 
tained as  aforesaid ;  or  if  any  settlor  entailing  lands 
declares,  in  the  settlement  by  which  the  lands  are  en- 
tailed, that  the  person  who,  as  owner  of  a  prior  estate 
under  such  settlement  would  be  entitled  to  be  protector 
of  the  settlement,  shall  not  be  such  protector,  and  shall 
not  appoint  any  person  to   be   protector  in  his  stead, 
then  the  said  Court  of  Chancery  shall,  as  to  the  lands 
in  which  such  prior  estate  is  subsisting,  be  the  protector 
of  the  settlement  during  the  continuance  of  such  estate ; 
or  if  in  any  other  case  there  be  subsisting  under  a  set- 
tlement an  estate  prior  to  an  estate  tail  under  the  same 
settlement,  and  such  prior  estate  be  sufficient  to  qualify 
the  owner  thereof  to  be  protector  of  the  settlement,  and 
there  happens  at  any  time  to  be  no  protector  of  the 
settlement  as  to  the  lands  in  which  the  prior  estate  is 
subsisting,  the  said  Court  of  Chancery  shall,  while  there 
is  no  such  protector,  and  the  prior  estate  is  subsisting, 
be  the  protector  of  the  settlement  as  to  such  lands. 
9  Vic,  ch.  11,  sec.  21 ;  9  Vic,  ch.  10,  sec  1. 

37    In  cases  of  dispositions  of  lands  under  this  act  by  co„rt«ofea«.ty 
tenants  in  tail  thereof,  and  also  in  cases  of  consents  bySfanfeffoct 
protectors  of  settlements  to  dispositions  of  lands  under  Jaif'&T'"°°' *" 
this  act  by  tenants  in  tail  thereof,  the  jurisdiction  of 
courts  of  equity  shall  be  altogether  excluded,  either  on 
the  behalf  of  a  person  claiming  for  a  valuable  or  meri- 
torious consideration,  or  not,  in  regard  to  the  specific 
performance  of  contracts  and  the  supplying  of  defects 
in  the  execution  either  of  the  powers  of  disposition  given 
by  this  act  to  tenants  in  tail,  or  of  the  powers  of  consent 
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given  by  tlis  act  to  protectors  of  settlements,  and  tho 
supplying  under  any  circumstances  of  tho  want  of  exe- 
cution of  such  powers  of  disposition  imd  consent  respec- 
tively, and  in  regard  to  giving  effect  in  any  other  man- 
ner to  any  act  or  deed  by  a  tenant  in  tail  or  protector 
of  a  settlement,  which,  in  a  court  of  law,  would  not  be 
an  effectual  disposition  or  consent  under  this  act ;  and 
no  disposition  of  lands  under  this  act  by  a  tenant  in  tail 
thereof,  in  equity,  and  no  consent  by  a  protector  of  a 
settlement  to  a  disposition  of  lands  under  this  act,  by  a 
tenant  in  tail  thereof,  in  equity,  shall  be  of  any  force, 
unless  such  disposition  or  consent  would,  in  case  of  an 
estate  tail  at  law,  bo  an  effectual  disposition  or  consent 
under  this  act  in  a  court  of  law.  9  Vic.,  ch.  11,  sec.  35. 
When  tho  Court     38.  In  cvcry  case  in  which  the  Court  of  Chancery  is 

of  Chancery  may  i  r  ■       ,  /.  ,  ,  '' 

consent  to  a  dis-tne  protcctor  01  a  settlement,  such  court,  while  nrotector 

position  by  a  „  ,  ,  in 

tenant  in  tail,    ot  such  Settlement,  shall,  on  the  motion  or  petition  in  a 

and  to  mal£o  '  '  r  "  " 

such  ordarsaa    summary  way,  by  a  tenant  in  tail  under  such  settlement, 

SnSiLi  Do  tuougnt  I  r»   n 

necessary.  have  full  powor  to  conscnt  to  a  disposition,  v.nder  this 
act,  by  such  tenant  in  tail ;  and  the  disposition  to  be 
made  by  such  tenant  in  tail  upon  such  motion  or  peti- 
tion as  aforesaid,  shall  be  such  as  may  be  approved  of 
by  the  said  court,  and  the  said  court  may  make  such 
orders  in  the  matter  as  may  be  thought  necessary  ;  and 
if  such  court,  in  lieu  of  any  such  person  as  aforesaid,  be 
the  protector  of  a  settlement,  and  there  be  any  other 
person  protector  of  the  same  settlement  jointly  with 
such  person  as  aforesaid,  then  and  in  every  such  case 
the  disposition  by  the  tenant  in  tail,  though  approved  of 
as  aforesaid,  shall  not  be  valid,  unless  such  other  per- 
son, being  protector  as  aforesaid,  consents  thereto  in  the 
manner  in  which  the  consent  of  the  protector  is  by  this 
act  required  to  be  given.     9  Vic,  ch.  11,  sec.  36. 

Surtof  Chin-   .    ^^'  ^^  ^"^^^^  ^^^^  '^^  ^^^^°^  *^®  s^^d  Co"r<;  0^  Chaucery 
dence  Of  consent.  I'^J^^^"-^'^  Oi  a  ocu-iumcufc,  HO  uocumenc  or  instru- 

ment, as  evidence  of  the  consent  of  such  protector  to  the 
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disposition  of  a  tenant  in  tail  under  such  settlement, 
shall  be  requisite  beyond  the  order  in  obedience  to  which 
the  disposition  has  been  made.     9  Vic,  ch.  11,  sec.  87- 

AN  ACT  RESPECTING  THE  PARTITION  AND  SALE  OF  REAL 

ESTATE. 

CONSOLinATED  STATUTES  OF  UPPER  CANADA,    22  VIC,  CHAPTER  LXXXVI. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

5.  When  such   lands  are   situated   in  two  or  more  when  land. , it- 
counties  the  proceedings  shall   be   carried   on  in   the  morVS.u:tr 
Court  of  Queen's  Bench,  or  Common  Pleas,  or  in  the 
Court  of  Chancery;    and  when  the  lands  are  situate  in JJ'J'y*" ""• 
one  county  only,  the  proceeedings  may  be  carried  on  jn^"""^' 
the   county  court  of  such   county,  or  in   any  of  the 
superior  courts  of  law  or  equity.    2  Wm.  IV.,  c.  35,  s.  1. 
37.  The  proceedings  upon  petition,  if  commenced  in 
a  county  court,  may,  at  any  time  before  judgment,  be  re-?r";i°/b, 
moved  into  either  of  the  superior  courts  of  law  or  equity '^"^'■'"*'' 
by  certiorari,  to  be  allowed  by  any  judge  of  such  court, 
on  security  being  given  by  the  party  applying  for  the 
certiorari  for  the  costs  of  the  proceedings  on  petition,  to 
the  satisfaction  of  such  judge ;  and  upon  any  final  judg- 
ment, decree  or  order,  an  appeal  may  be  had  by  any  of 
the  parties  interested   in  the  same  manner  and  with 
the  same  consequences  as  in  other  cases  of  appeal,  from 
the  decision  of   any  court  rendering   such  judgment, 
decree  or  order.     20  Vic,  ch.  65,  sec.  31. 

38.  Where  the  interests  in  such  estate  are  equitable  po^«"  of  the 
fees  simple,  the  Court  of  Chancery  alone  shall  have  the  ^""/wheJS" 
iame  powers,  upon  petition  or  bill  filed  in  that  court,  to  ^9''*'^*'«'^' 
act  thereupon,  as  are  hereby  given  to  the  courts  of  law  '""^"' 
and  equity  in  other  cases,  and  the  same  notices  shall  be 
given,   served,   published    and    verified,    guardians   of 
minors  appointed,  and  the  same  rules  apply  as  to  par- 
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ties  and  .ne  like  proceedings  be  had,  as  hereinbefore 

directed.     20  Vic,  ch.  65,  sec.  32. 

chan<^ry  to         ^0.  In  all  cascs  of  partition  and  sale  of  estates  of  joint 

po^eM  as  the     tenants,  tenants  in  common  and  coparceners,  the  Court 

ce^'in  Bngra"nd.  of  Chanccrj  shall  also  possess  the  same  jurisdiction  as 

by  the  laws  of  England,  on  the  tenth  of  August,  one 

thousand  eight  hundred  and  fifty,  were  possessed  by  the 

Court  of  Chancery  in  England.     13  &  14  Vic,  ch.  50, 

sec  4. 

Partition  or  sale  ^^'  ^"^  partition  or  salo  made  by  the  Court  of 
cC^SW  Chancery  shall  be  as  effectual  for  the  apportioning  or 
Se'paru"'^''^  convcying  away  of  the  estate  or  interest  of  any  married 
woman,  infant  or  lunatic,  party  to  the  proceedings  by 
which  the  sale  or  partition  has  been  made  or  declared, 
as  of  any  person  competent  to  act  for  himself,  and  an 
oflSce  copy  of  any  decree,  order  or  report,  for  a  partition 
or  sale  shall  be  suflScient  evidence  in  all  courts  of  the 
partition  declared  thereby,  and  of  the  several  holdings 
by  the  parties  of  the  shares  allotted  to  them.  13  &  14 
Vic,  oh.  50,  sec  4. 

AN  ACT  RESrECTING  THE  LIMITATION  OP  ACTIONS  AND 
SUITS  RELATING  TO  REAL  PROPERTY,  AND  THE  TIME 
OF  PRESCRIPTION  IN  CERTAIN  CASEP. 

CONSOLIDATED   BTATUTES    Or   TJPPBE   CANADA,   22  VIC,   OH.   LXXXVIU. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows  : 

Thecaseofmort.     ^'^'  ^hercas  the  kw  of  England  was  at  an  early 

fhTest'ati^h-     P®"°^  introduced  into  Upper  Canada,  and  continued  to 

Tc^Vn^r*^®*^®  ^"^®  <^f  decision  in  all  matters  of  controversy 

Tided  for.         relative  to  property  and  civil  rights,  while  at  the  same 

time,  from  the  want  of  an  equitable  jurisdiction,  until 

the  fourth  day  of  March,  one  thousand  eight  hundred 

and  thirtv-sfivpn.  U.  wna  n.-^f  in  fVi«  w»..ta»  ^c a 

to  foreclose,  and  mortgagors  out  of  possession  were 
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unable  to  avail  themselves  of  their  equity  of  redemption, 
and  in  consequence  of  the  want  of  these  remedies  the 
rights  of  the  respective  parties,  or  of  their  heirs,  execu- 
tors, administrators  or  assigns,  may  be  attended  with 
peculiar  equitable  considerations,  as  well  in  regard  to 
compensation  for  improvements,  as  in  respect  to  the 
right  to  redeem,  depending  on  the  circumstances  of  each 
case,  and  a  strict  application  of  the  rules  established  in 
England  might  be  attended  with  injustice ;  the  court 
shall  have  authority  in  every  case  of  mortgage,  where, 
before  the  said  fourth  day  of  March,  one  thousand  eight 
hundred  and  thirty-seven,  the  estate  had  become  abso- 
lute in  law,  by  failure  in  performing  the  condition,  to 
make  such  decree  in  respect  to  foreclosure  or  redemp- 
tion, and  with  regard  to  compensation  for  improvements, 
and  generally  with  respect  to  the  rights  and  claims  of 
the  mortgagor  and  mortgagee,    and   their  respective 
heirs,  executors,  administrators  or  assigns,  as  may  appear 
to  the  court  just  and  reasonable  under  all  the  circum- 
Btances  of  the  case,  subject,  however,  to  appeal  by  either 
party.     7  Wm.  IV.,  ch.  2,  sec.  11. 

LIMITATION  OF  SUITS  IN  EQUITY. 

31.  No  person  claiming  any  land  or  rent  in  equity  No  mtt  m  equity 
shall  bring  any  suit  to  recover  the  same  but  within  thelCtSfm,* 
period  during  which,  by  virtue  of  the  provisions  herein- «ften«ttt 
before  contained,  he  might  have  made  an  entry  or  dis-&ffin*'"* 
tress,  or  brought  an  action  to  recover  the  same,  respec- *'**"'*' 
tively,  if  he  had  been  entitled  at  law  to  such  estate, 
interest  or  right  in  or  to  the  same  as  he  shall  claim 
therein  in  equity.     4  Wm.  IV.,  ch.  1,  sec.  32. 

82.  When  any  land  or  rent  shall  be  vested  in  a  trus- 
tee upon  any  express  trust,  the  right  of  the  cesitii  que 
trust,  or  any  person  claiminff  throiura  him   tn  hv'mr,  o 
suit  against  the  trustee,  or  any  person  claiming  through  ^wssTustThe 
him,  to  recover  such  land  or  rent,  shall  be  deemed  toAiStH 
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Sntfirc^yV   ^ave  first  accrued,  according  to  the  meaning  of  this  act, 

chSer.  *  ^^^'    a^  and  not  before,  the  time  at  which  such  land  or  rent 

shall  have  been  conveyed  to  a  purchaser  for  a  valuable 

consideration,  and  shall  then  be  deemed  to  have  accrued 

only  as  against  such  purchaser  and  any  person  claiming 

through  him.     4  Wm.  IV.,  c.  1.  s.  33. 

io  ttaeBhau""*     ^^  ^"  ^^^^y  ^^^^  °^  ^  concealed  fraud,  the  right  of 

SLuJrimaiM    *"^  V^T^^OTi  to  bring  a  suit  in  equity  for  the  recovery  of 

concealed.         any  land  or  rent  of  which  he,  or  any  person  through 

whom  he  claims,  may  have  been  deprived  by  such  fraud, 

shall  be  deemed  to  have  first  accrued  at,  and  not  before, 

the  time  at  which  such  fraud  shall,  or  with  reasonable 

diligence  might,  have  been  first  known  or  discovered.   4 

Tim.  IV.,  c.  1,  s.  84. 

UniMBinthe         34.  Nothing  in  the  last  preceding  clause  contained 

l^haaerfor  *  shall  enable  any  owner  of  lands  or  rents  to  have  a  suit 

value  without      •  •,.      r       ^t  «  , 

notice.  m  equity  tor  the  recovery  of  such  lands  or  rents,  or  for 

setting  aside  any  conveyance  of  such  lands  or  rents,  on 
■  account  of  fraud  against  any  bona  fide  purchaser  for  val- 
uable consideration,  who  has  not  assisted  in  the  commis- 
sion of  such  fraud,  and  who,  at  the  time  that  he  made  the 
purchase,  did  not  know  and  had  no  reason  to  believe  that 
any  such  fraud  had  been  committed.  4Wm.  IV.,  c.  1,  s.  34. 
Saving  the  juris-     35.  Nothing  in  this  act  contained  shall  be  deemed  to 
on  the  ^ouX interfere  with  any  rule  or  jurisdiction  of  courts  of  eauitv 

acquiescence  or     •  r>     •  i-    r>  i  ,  ^      J 

oth^rwiBe.  m  refusing  relief  on  the  ground  of  acquiescence,  or 
otherwise,  to  any  person  whose  right  to  bring  a  suit  may 
not  be  barred  by  virtue  of  this  act.  4  Wm.  IV.,  c.  1,  s.  35. 

AN  ACT  RESPECTING  THE  REGISTRATION  OP  DEEDS,  WILLS, 
JUDGMENTS,  DECREES  IN  CHANCERY  AND  OTHER  INSTRU- 
MENTS. 

CONSOLIDATED   STATUTES   OF   UPPER  CANADA,  22  VIC,  CH.  LrXXIX. 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
the  Legislative  Council  and  Assembly  of  Canada,  enactg 
as  follows : 


a.fla.  prrnnfa 
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40.^  Every  decree  of  foreclosure,  and  every  other  de- ^ow  decrees  of 
cree  m  the  Court  of  Chancery,  or  in  any  county  courtf^^S^' 
affecting  any  title  or  interest  in  land,  may,  at  the  in- 
stance of  any  person,  be  registered  in  the  registry  office 
0     he  county  where  the  land  is  situate,  on  a  certificate 
given  by  the  registrar  or  clerk  of  the  court,  stating  the 

tJZ"  \     "^::\f  '"'^  ^'''''>  '^^  '^^  i-d«  ef- 
fected thereby.     18  Vic,  c.  127,  s.  4. 

43.  The  filing  of  any  bill,  or 'the  taking  of  any  pro- 

ceedmg  m  the  Court  of  Chancprv  in  TTr^v^«„  n  j  what  only  shaii 
r»m,nf,r  «.  .  •.  .  '^^^"^^^y  in  Upper  Canada,  or  be  deemed  notice 
county  court  on  its  equity  side,  in  ..hich  bill  or  proceed- cte^r*" 

Zr^.  1!  7'  '"T''  '"^  ^'"^^  ''  ^^°"ght  in  question,  ^J^^^U 
shall  not  be  deemed  notice  of  such  bill  or  proceeding  to'nt':^^' 
any  person  not  being  a  party  to  such  bill  or  proceedfng, 
unless  and  until  a  certificate  given  by  the  registral 
deputy-registrar  or  clerk  of  the  court  to  some  person  de^ 
mandmg  the  same,  in  the  form  mentioned  in  this  section, 
has  been  registered  in  the  registry  office  of  the  counts 
in  which  are  situate  the  lands  of  which  the  title  or  intei  - 
est  13  questioned  in  such  bill  or  proceeding : 

FORM. 
"I  certify  that  in  a  suit  or  proceeding  in  Chancery,  or 

m  the  county  court  of ,  on  its  equity  side  (as  the 

case  may  be,)  between  A.  B.  and  C.  D,  some  title  or  xu 
terest  is  called  in  question  in  the  following  lands,  (stat- 
mg them.)'  *  ?  v   '*•' 

But  no  such  certificate  shall  be  required  to  be  regis- , 
tered  m  any  suitor  proceeding  for  foreclosure  of  a  resis- ^--"i*"' 
tered  mortgage.     18  Vic,  c.  127,  s.  3. 

AN   ACT    RESPECTING    AFFIDAVITS,   DECLARATIONS    AND 
tTr'e"''  '''"'  '""  ''  '''''  PROVINCE  rok  USE 

26  yiOTORIA,   CL- . 

Her  Majesty,  by  and  with  the  advice  and  consent  of 
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Governor  in 
couacil  may 
appoint  commis- 
sioners for  taking 
afflilaviis  in  the 
United  Kingdom, 
to  be  used  in 
Canada. 


Their  porerg. 


Style  of  commis- 
sioners. 


Affidavits  to  be 
used  in  Canada 
may  b«  made 
before  certain 
functionaries 
in  foreign  parts. 
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the  Legislative  Council  and  Assembly  of  Canada,  enacts 
as  follows : 

1.  The  Governor  in  council  may,  by  one  or  more 
commission  or  commissions  under  his  hand  and  seal, 
from  time  to  time  empower  such  and  as  many  persons  as 
he  may  think  fit  and  necessary,  to  administer  oaths  and 
take  and  receive  affidavits,  declarations  and  affirmations 
in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
or  any  colony  or  dependency  thereof,  in  or  concerning 
any  cause,  matter,  or  thing  depending  or  in  anywise  con- 
cerning any  of  the  proceedings  to  be  had  in  the  Courts 
of  Queen's  Bench  and  Common  Pleas,  the  Superior 
Court,  and  the  Court  of  Chancery,  or  any  otl  r  court 
of  law  or  equity  of  record  in  this  province,  whether  now 
existing"  or  hereafter  to  be  constituted  ;  and  every  oath, 
affidavit,  decla  ation,  or  affirmation  taken  or  made  as 
aforesaid  shall  be  as  valid  and  effectual,  and  shall  be  of 
the  like  force  and  effect  to  all  intents  and  purposes,  as  if 
such  oath,  affidavit,  declaration  or  affirmation  had  been 
administered,  taken,  sworn,  made  oi  affirmed  before  a 
commissioner  for  taking  affidavits  therein,  or  other  com- 
petent authority  of  the  like  nature. 

2.  The  Commissioners  so  to  be  appointed  shall  be 
styled  "  Commissioners  for  taking  affidavits  in  and  for 
the  Canadian  courts." 

3.  Oaths,  affidavits,  affirmations,  or  declarations  ad- 
ministered, sworn,  affirmed  or  made  out  of  Canada,  be- 
fore any  commissioner  authorised  by  the  Lord  Chancel- 
lor to  administer  >aths  in  Chancery  in  England,  or  be- 
fore any  notary  public,  certified  under  his  hand  and 
official  seal,  or  before  the  mayor  or  chief  magistrate  of 
any  city,  borough,  or  town  corporate  in  Great  Britain  or 
Ireland,  or  in  any  colony  of  Her  Majesty,  or  in  any 
foreign  country,  and  certified  under  the  common  seal  of 
such  city,  borough,  or  town  corporate,  or  before  a  judge 
of  any  court  of  supreme  jurisdiction  in  any  colony  belong- 
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thereof,  or  before  any  eonsul,  vice-consuI,  acting-consol, 
pro-consu ,  or  consdar-agent  of  her  Majesty  exeroisi"g 
h^  functions  .„  any  foreign  place,  fo^  the  purpose! 
of  and  ,n  or  concerning  any  cause,  n,atter  or  fhing 
depending,  or  m  any  wise  concerning  any  of  the  nro 
ceedings  to  be  had  in  the  said  courts,  shalf  b    as  Zd 

to  a  I  intents  and  purposes  as  if  such  oath,  affidavit  aflir- 
mation,  or  declaration  had  been  administered,  sw  r„  a  . 

fonfkCa^ffit  •:  :!;''  ?"""""  "efore  a  co;:Sner 

sod?  otT„btreT:hrer!:c^rtr'""''  ™''"^--  - »« 

anv«„nl,  .„      •    ■    "^'^""'^  °''  thereto  the  signature  of'«i»P'»'«i- 
any  such  commissioner,  or  the  signature  and  official  seal 
of  any  such  notary  public,  or  the  seal  of  the  corporatTon 
and  the  signature  of  any  such  mayor  or  chief  ma.ist  Ite 
as  aforesaid,  or  the  seal  and  signaL  of  any  3^0;°  ud! 
on    I,  vice-consul,  acting-consul,  pro-consul^  or  consula; 

or  declaration  having  been  administered,  sworn,  affirmed 
or  made,  by  oric.re  him,  shall  be  admitted  in  evrdene 
wihou  proof  of  any  such  signature,  or  seal  and  signature 
being  the  signature  or  the  seal  and  signature  of  the 
person  whose  signature  or  seal  and  signature  the  ame 
purport  to  be^  or  of  the  official  character  of  such  person 

5.  Any  affidavit,  declaration  or  affirmation   provil™ 
the  execution  of  any  deed,  power  of  »ttorn,y,  wUl    "f  rF* 

probate  or  memorial  thereof,  for  the  pnrpose^of    L"        °- 
ration  m  this  province,  may  be  made  before  a    omi  . 

«oner  appointed   under  this  act,  or  other  person  au- 
hnsed  hereby  to  administer  or  take  oaths,'^affidavits 

dcehrations  and  affirmations.  ' 

6   No  informality  in  the  heading  or  other  formal  re- 

q«.3ites  .0  any  affidavit,  declaration  or  affirmation  made 
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568  CONSOLIDATED   STATUTES  OF    UPPER  CANADA. 

[22   TIC,    CH.    LXXIX.,    8EC8.    4,  6,  7.] 


Informal  head-   qj.  taken  before  any  commissioner  or  other  person  under 

inga,  &c.,  not  to  *'  ... 

invaiidato.  ^his  act,  shall  be  any  objection  to  its  reception  in  evi- 
denc9,  if  the  court  or  judge  before  whom  it  is  tendered 
think  proper  to  receive  it 
Tendering  docu.  7.  If  any  pcrson  shall  tender  in  evidence  any  such 
s'^aUAc.fto^br  document  as  aforesaid  with  a  false  or  counterfeit  seal  or 
felony.  signature  thereto,  kno^i'-.r  the  ?nmc  to  be  false  or  coun- 

terfeit, he  shall  be  gui..  elony,  and  shall  be  subject 

to  the  punishment  by  la.   ^.rovided  for  felony. 

AN  ACT  RESPECTING  THE  ATTENDANCE  OF  WITNESSES  IN 
THE  COURTS  OF  UPPER  AND  LOWER  CANADA,  RECIPRO- 
CALLY. 

CONSOLIDATED    STATUTES   OF   CANADA,    22   VIC,    CH.    LXXIX. 

4.  If;  in  any  action  or  suit  depending  in  any  of  her 
Majesty's  superior  courts  of  law  or  equity  in  Canada,  it 
appears  to  the  court,  or  when  not  sitting  it  appears  to 
any  judge  of  the  court  that  it  is  proper,  to  compel  the 
personal  attendance  at  any  trial  or  enquSte  or  examina- 
tion of  witnesses,  of  any  person  who  may  not  be  within 
the  jurisdiction  of  the  court  in  which  the  action  or  suit 
is  pending,  the  court  or  judge,  in  tlieir  or  his  discretion, 
may  order  that  a  writ  called  a  writ  of  subpoena  ad  testi- 
ficandum, or  of  suhpcRna  duces  tecum,  shall  issue  in  spe- 
cial form,  commanding  si^  a  person  to  attend  as  a  witness 
at  such  trial  or  enquSte,  or  examinination  of  witnesses, 
wherever  he  may  be  in  Canada.    18  Vic,  ch.  9,  sec.  1. 

6.  No  such  writ  shall  be  issued  in  any  case  in  which 
an  action  is  pending  for  the  same  cause  of  action  in  that 
section  of  the  province,  whether  Upper  or  Lower  Canada 
respectively,  within  which  such  witness  or  witnesses  may 
reside.     18  Vic,  ch.  9,  sec  1. 

7.  Every  such  writ  shall  have  at  the  foot,  or  in  the 
margin  thereof,  a  statement  or  notice  that  the  same  is 
issued  by  the  special  order  of  the  court  or  judge  making 
such  order,  and  no  such  writ  shaii  issue  without  such 
special  order.     18  Vic,  ch.  9,  sec.  2. 


Courts  may 
isBue  subpoenns 
to  any  part  of 
Canada. 


When  not  to  be 
issued. 


Writs  to  be 
specially  noted. 
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A. 

ABATEMENT  OF  SUIT, 

Amendment  on,  46  ei  acq.  278,  279 

No  abatement  in  Court  of  Error  and  Appeal,  532 

Practice  in  oases  of,  generally,  278,  279;  before  decree,  45,  50;  between 
hearing  and  decree,  49,  50  »      >       > 

Suit  revived  after,  by  order  of  course,  45,  278,  279 

Where  obtained  on  motion,  50. 

See  REVIVOR. 
ABANDONED  MOTION.     See  MOTION 
ABSCONDING  DEFENDANT.     See  DEFENDANT 
ABSENT  DEFENDANT.    See  DEFENDANT. 
ABSTRACt"^"*^^^  ""^  dispense  with  service  on  account  of,  119,  150 

^^aJofTf"?**.?  ^?/«™'8l»ed  to  Judge,  149;  or  Master,  189:  delivery  of 
abstract  of  title  160;  proceedings  upon,  160;  insufficiency  of,  161 ;  pro- 
ceedings upon  161,  162.  or.,  V      ojr  ui,  lui  ,  pro 

ACCEPTANCE  OF  SERVICE.    See  SERVICE. 

■^on^n  of  mother  to  children.     See  CUSTODY  OF  INFANTS 

ACCIDENT,  Jurisdiction  of  Court  in  cases  of.  479 

See  CHANCERY,  COURT  OF. 
ACCOUNT, 

Bill  for,  observations  on,  319 

Books  of,  taken  by  special  direction  aa  prima  facie  evidence,  186 

Changed,  proceedings  where,  after  decree  or  report  in  suit  on  mortjraco  for 
foreclosure  or  sale,  268  r  v « ui«iig»g«  lor 

Deceased  person,  88 ;  of  debts  of,  directed  witlirout  suit  on  the  application  of 
DECEASEd'p&on''^''*"  '^'  '^'''"'"^ '°  Administration  Order,  86.    See 
Forms  of.     See  FORMS. 
Ordei"/^'^r'"**^***^' ^*^^°  taken  at,  in  foreclosure  suits,  134;  when  not,  136 

Taking,  in  Chambers,  152 ;  form  of,  152;  how  taken,  152  ;  to  be  numbered, 
212 ;  proceedings  on  151,  152  ;  how  verified,  161 ;  notice  of  surcharge  to 
bCLerved,  152;  in  Master's  office,  194;  form  of,  190;  how  verified,  190: 
notice  of  surcharge,  190;  when  directed  by  decree  to  be  numbered  212- 
proceedings  where  state  of  account  changed,  268;  notice  on,  268;  special 
directions  given  as  to,  151 ;  time  for  bringing  in  decree  or  order  direotine 
184.     See  MASTER.     MASTER'S  OFFICE  a»reoiing, 

.  559H^'^^^^^'  assistance  of,  may  be  obtained  by  the  Court  146 

ACCOUNTING  PARTY,  Examination  of,  194.       ^  ' 

ACQUIESBNCE,  Court  of  Chancery  to  have  jurisdiction  aa  to,  notwithstanding 
Statute  of  Limitations,  564. 

ACT      ,V^^  H'P4TTTnii?a 

ACTIONS,  Limitation  of,  562,  et  leq. 

At  law  when  stayed,  120  et  seq.,  309,  501,  502 
See  LIMITATION  OF  ACTIONS.    INJUNCTIONS 
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ADDRESS  FOR  SERVICE,  to  be  endorsed  on  pleadings  and  writs  by  solicitors.  28 
-ua ;  or  party  appearing  in  person,  28,  209;  when  necessary,  28,  209  •  of 
solicitor  8  agent  to  be  entered  in  Registrar's  book,  207 ;  and  in  DoDutv 
Registrar's,  216.    See  FORMS.  *^  ^ 

ADMINISTRATION,  Order  as  to,  85,  et  seq. 
Bill  for,  observations  on,  320 
Creditors  may  move  for,  witliout  bill  filed,  85  ;    order  only  applies  in  simple 

Notice  of  motion,  85 ;  form  of,  86 ;  on  whom  to  be  served,  85,  86 ;  time  for  86  • 

the  order  on  motion  the  same  as  a  decree,  86 ;  carriage  thereof,  88 :  who'mav 

obtaan  such  order.  85;  practice  on.  86-88 ;  suits  for,  rules  as  to  parties  in 

'  .  ,'\    °  *'""''*  '"'^^  °°*  proceed  without  a  personal  representative   P?  • 

special  directions  in  decree.  88 ;  in  cases  of  separate  applications.  88 ;  evil 

»w«V«°'«on'  ^^  'J'^''''  ^1"  ""^'^  ^"  fi'*'^'  «» 5   1^"^  far  executor  charge, 
able,  88,  820 ;   action  at  law  stayed  on,  87  ;   appointment  of  receiver  and 
injunction  ordered  on,  87;   executors  may  obtain,  in  what  cases  granted 
88 ;  costs,  how  borne,  89 ;  by  estate  and  to  what  extent,  89;  pendmtt  lite 
*»xwt«tJ^*^  ^®  granted,  643  ;  cases  as  to.  171.     See  FORMS.     INJUNCTION 
ADMINISm^VTORS.      ^««   EXECUTORS.    PERSONAL    REpSKtiVES. 

ADMISSIONS, 

Production  of  documents,  ordered  on  what,  98.  366 

Of  service  on  solicitor  need  not  be  verified.  177 
ADVANCEMENT  OF  INFANTS, 

Application  for,  made  in  Chambers.  146. 
ADVERTISEMENTS, 

For  absconding  defendant.     See  DEFENDANT 

For  creditors  192.  199;  for  next  of  kin,  199;  on  sale.  158  ;  contents  of  163  ■ 
AFFin  i^ItT  t"1^'  on  settlement  of.  154  ;  how  verified.  163.  See  FORMS.  ' 
AFFIDAVITS,  Interpretation  of  word  in  Orders  of  June.  1858   2 

Orders  as  to.  177,  et  seq.,  observations  on.  178,  et  tea,  844.  846  367  .IfiR 

Accounts  ordered  to  be  taken,  to  be  verified  by  151  '        '    ^ 

Affirmation,  defined  to  include,  2 

'^STsn''**'' ''''  ""  "'°*'°°  ^°''  '^''"'*'*'  ^^'  ^^'  ^^  '  °°  "'°*^°°  ^«'"  '»J»°«- 
Assistance,  writ  of,  necessary  on  application  for,  236 

Bill,  necessary  on  application  for  special  order  to  amend.  42.  347  •  in  tutA  hsii 

/>rocon/«Moagain8tab8condingdefendant,  37  88  »' ,  lo  laKe  bill 

^llll °^'  ^r  "*5*'  ^?^ '  ''"'^  ■*'  *°'  ^^8  5  '•"1«  *8  *o  deUvering,  178  •  orie- 
mals  may  be  used,  only  on  ex  parte  applications,  178  »'  ^ '« ,  orig- 

Costs  of,  when  not  in  proper  form,  179,  260 ;  of  improper  length.  263 
Cross-examination  of  party  making  182, 183,  345 ;  to  be  used  ft  hewiL  107- 
attendance  of  party  enforced  by  mbpcma,  107;  on  motion  for  decree  91  • 
notice  of  cross-examination.  108,  183 ;  re-exaiination.  108 ;   costs  of   to 
be  costs  m  cause  107;  practice  on  107-8.    See  EVIDENCE  ' 

Custody  of  infants  act.  under.  557,  558  ■ 

Defendant,  on  application  to  serve,  when  out  of  jurisdiction  82 
Documents  m  the  possession  of  defendant  as  to,  100  101 '  104  3fifi  .  «.«.. 
examination  on,  quaere  as  to,  99. 181 ;  referred  to  in',  should  be  made  exS-" 

Erasure  or  interlineation  in,  effect  of,  344 

Evidence  by,  formerly  received  at  hearing,  106 ;  modem  practice  a«  fn  OM .  „ 

ExS!KSe^d%^/4 '''  ^  -'-'  ^'*-«^^^"«'  9o,Tt;^^Sb^': 

^t°i'LlJAi'?ir„l*'o1.J!«lt'--  ^^^'  268;  except 

day  before  the  "hTaring.'  ns,'  268      "^^^  """  °'  ''''''  "''  ""'''  '^'^  *^« 
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AFFIDi  VITS— (Con/intwi.) 

Form  of,  general  directions  rb  to,  179;  to  be  expresBed  in  first  person,  179  ; 
read  over  to  deponent,  179;  of  service  of  bill.  29,  81 ;  to  state  means  of 
knowledge,  178,  270;  signature,  368;  title,  344;  must  contain  address 
and  addition  of  deponent,  179,  344;  except  parties  to  cause,  844;  how 
written,  179,  260 ;  mm*  be  divided  into  paragraphs,  179,  260 ;  each  para- 
graph to  be  numberei  9,  260;  or  not  to  be  used,  179,  260 ;  or  no  costs 
allowed  for,  179,  260 ;  memorandum  to  be  endorsed  stating  by  whom  filed, 
208;  to  be  taken  oflf  the  file  when  so&ndalous,  253;  costs  of  when  disal- 
lowed, 179,  260:  taxation  of,  when  foo  long,  235.     See  FORMS. 

Guardian,  on  application  for.     See  FORMS. 

Guardian  ad  litem,  necessary  on  application  by  party  for  a,  238 

Hearing,  of  particular  witnesses  or  as  to  particular  facts  or  circumstances  may 
be  read  by  consent  or  leave  of  court  at,  106 

Identity,  of,  how  sworn,  34 

Informal,  not  to  be  used,  260 

Injunction  to  stay  proceedings  at  law,  120.      See  INJUNCTION. 

Interpleader  suits,  necessary  in,  310,  319 

Jurat  to.     See  JURAT. 

Knowledge,  every  statement  in,  must  show  means  of,  270 

Length,  practice  where  of  unnecessary,  253 

Notice  of  intention  to  use  necessary,  178 ;  on  notice  of  motion  must  be  filtfd, 
177;  and  mentioned  in  notice,  177 

Original  not  to  be  used  except  on  ex  parte  applications,  178,  268 

Production  of  documents,  on,  101,  104,  365 

Scandalous,  may  be  ordered  off  the  files  if,  253 

Service,  of,  to  state  particulars,  344;  of  bill,  29,  30,  31,  344 ;  out  of  jurisdic- 
tion, 34,  285 ;  how  sworn,  34,  285.     See  FORMS. 

Swearing  of,  179;  out  of  jurisdiction,  34, 180.  285;  act  respecting,  566,  et  tea. 

See  EVIDENCE,  OATHS,  FORMS,  JURATS. 
AFFIRMATIONS, 

Word  "Affidavit,"  includes,  2  ;  taking  of,  out  of  jurisdiction,  act  respecting, 
565,  et  teq.    See  AFFIDAVIT. 
AGENT, 

Documents,  when  entitled  to  inspect,  104 

Substituted  service  on,  when  allowed,  31,  35 
AGREEMENT, 

On  sale  to  be  signed  by  purchaser,  form  of,  157,  271 
ALIMONY, 

Jurisdiction  of  court  in  cases  of,  505;  grounds  for,  505;  injuries,  505;  pre- 
sumption of  cruelty,  506  ;  desertion,  506  ;  interim,  granted  pendente  lite, 
506 ;  writ  of  arrest  may  issue  for,  606 ;  interim  order  not  set  aside  by 
wife's  temporary  return,  505 ;  may  be  increased,  605  ;  on  what  principles, 
505 ;  husband's  income  the  guide,  605,  606 ;  costs  taxed  de  die  ir,  ditm, 
between  solicitor  and  client,  aud  always  allowed  to  wife,  605 

See  CHANCERY,  COURT  OP. 
ALLOWANCES,  just,  to  bo  made  in  taking  accounts,  without  special  directions, 
195,  198 

Receivers.     See  RECEIVER. 
AMENDMENT  OF  BILLS, 

Orders,  as  to,  39—61 ;  before  answer,  f  9  ;  after  answer,  40 ;  where  suit  de- 
fective, 42—45 

Application  for,  39 — 51 ;  time  for,  40 

Defendant,  cannot  be  procured  by,  44 

Demurrer,  after,  allowed  or  overruled,  39,  41 ;  b^rore  demurrer  is  argaed,  41 

Hearing,  at,  44,  45 

Injunction,  how  affected  by,  311 

Misjoinder  of  plaintiffs,  directed  in  case  of,  128 ;  where  plaintiff  struck  out, 
eecurity  for  costs  required,  44 
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AMENDMENT  OP  BILLS-(Continued.) 

Motion  for  decree,  after  notice  of,  44 

OrriTr  n/'  •""  °»''«»™«"»nce8  may  be  Introduced  by,  42  et  sea 
Order  of  course  for,  before  answer,  obtained  on  prtBcipe  89-  anv  n„n,K       . 
39 ;  service  may  be  dispensed  with   '^o .       "  ,i       r*,  , '  ^^^  number  of, 
time  for  order  of  on  X?  fl„  V    '  t   '         ^^ment  of  clerical  errors.  40  • 

may  issue  before  replication   39  ^      ''ow/wso,  38,  76;   deputy  master 

Service  of  amended  b'll  41      ' 

ANNUITY,^  ''''"''*'°°  °°*  ""''°°'''  ^"  *™«  ^o'*''*,  39 
ANSyvS,'"^  "  ^'^''''^ "  '"°^"'^'''  ^"  "'•''^'^  °f.  J"«e.  1853,  3 

Adrnft^.V*''  f '  ?^««''^''«o°8  on,  59,  et  seg. ;  383  e(  ,eg 
Admitted  on  hearing  on  bill  and  answer,  109  ^ 

Affidavit,  treated  a^  an,  on  motion  for  decree,  62,  91 ;  and  for  an  injunction. 

""  MENT  0^"bILLS  '  '   ""'"^''"'°'  ''  '^^"^  ^^^«^«  ^^^  ''"^r.    See  AMENd' 

Amendment  of,  not  allowed,  66 

Application  for  time  to,  made  in  Chambers,  147 

Cross-examination  of  defendant  on,  110  111 
Demurrer,  and,  334  '^^,  t^^-i- 

^Indorsement  on,  58 

^^^^^^^^^^  260.  divided 

when  scandalous,  253;  taxed  0^^  too  lone  "??•'  S'"  '^  V^'  ^'« 
versed  directly  by.  59 ;  statemen  s  may  be  insert'ed  in'  M.T^^'  'T 
guardian,  336;  endorsement  of  solicifor's  name  68  208  nf  ?'> 
fending  m  person,  58,  209  '      '  '^"° '   '^^  P^^^^y  de- 

Irregularities  in  taking.  60. 
Jurats  to,  58,  59.     See  FORMS. 
Last,  meaning  of,  40,  116.  117 
Length,  practice,  where  of  unnecessary  253 
Meaning  of  term,  "  last  answt-r,"  40,  116  117 
Motion  to  dismiss  for  want  of  prosecution  'after,  116  et  sea 
Office  copies,  how  made,  209  '        '  *'  '^^' 

Petition   to,  to  vary  or  reverse  decree.  276 
/"rocon/fiMo  effect  of  order,  obtained  before  answer  60 
R-^ding  against  defendant,  co-defendants,  orpSfefLee  when  neceasaiy, 

Jn'iS  T^  ^'  PT'**  ^^^  ^y  defendant  in,  65 

Scandalous,  may  be  ordered  off  the  files  if,  253 

Silence  of,  not  implied  admission  of  truth  of  bill  62  •  «,.„«♦;.- 

^"PPl?!"«'^l^^>  ^'^«°«ce  as  to,  65,  et  ,...?  leave  to1,«  ST"  lllf..  .,,  ,, 
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when  served  out  of  jurisdiction,  284.     See  FORMS.  fl 


ANSWER_(  Conitnuerf.) 

Time  for  putting  in, 
APPEAL,  **     ' 

iTy  SL^nXrdif lo&f'  '''-'"' ''  ''''''  ''  *«•  '''■''''  ^"  ^ORMS. 

From  order  of  deputy  master  or  examiner  as  to  production.  112   118 

From  master's  report.  203-4,  209;  how  to  be  set  down  and  called  on  239- 
&%ng%%' '''''''''''  ''''  """'  the  expiration  of  fourteen  d'a'; 

From  master's  report  on  title,  161,  162.     See  MASTER'S  REPORT 

From  chamber  order,  148,  274 ;  when  heard,  274  ^^'^*'*^tti. 

From  county  courts,  519 

From  Commissioner  of  Crown  Lands,  619 

?''°^i?o!^n^^l^  ^°"'"*'  ^°  ^^^^  °*««8  allowed,  539  ;  how  removed  540  641 
AVTEiSfSu'^xliSvu^^^^^^'  ^^^^'^  OF.     PRIVY  COUNCIL        '      ^'  ^^^• 
Vn«f  »o  AJl^^^^^^^^'  sul'Poena  to,  abolished,  15. 
APPEARANCE,  abolished,  10. 

A??S1Stm?ntc,^?  ^^  MADE  IN  CHAMBERS.     ^«  CHAMBERS. 

ARREST,  WRIT  OF.     See  WRITS. 
ARTICLES  TO  DISCREDIT,  abolished,  249. 
ASSETS.     See  ADMINISTRATION. 

ASSIGNEE,  of  bankrupt,  of  debt,  judgment  &c.,  as  to  bill  filed  by,  18;  of  plaintiff 
in  foreclosure  suit  may  revive,  47.  •>>       >  "*  l/miuwu 

^«e  MORTGAGEE,  SOLICITOR. 

ATTACHMENT''wtif '  rS'  ?  *"'  ^^V  '"^'''  ^'"•'  *°  «"^«'°«  decree,  286. 
AllAtHMENT,  writ  of,  284,  et  aeg.;  when  cannot  be  executed.  234-  with  nro- 

ATTORNEY.     iSee  SOLICITOR. 
ATTORNEY-'GENERAL. 

A  wmSa**®'  P''.°-J°"-  *8a>n8t  how  obtained,  68 ;  information  by,  310. 
AWARDS,  jurisdiction  of  court  in  cases  of  488  ;  how  enforced,  236 ;  provisions  for 
making  submission  of  arbitration  a  rule  of  court,  544  et  eegj  proceedings 

^.^CHANCESrcVuR^^  Of!^ '^"^  ^'  "^^°""^'  '^^  '''''''''  '''' 

B. 

2^S?iI,^r^^F^'^  CERTIFICATE,  on  non-payment  of  money.  266     See  FORMq 

mSSi^^^l  INTERESTED  PERSONS.     5«  CESTUI  QUE  TRUST    ^^'^^• 

BIDDINGS  need  not  be  in  writing.  165 ;   judge  or  master  may  fix  reserved.  154- 

rul^e  as^to  opening,  on  sales  by  court,  164,  165;  motion  for,  in  chaibera; 

mi^  nl  ^tll^'  .^''  ^0^'^^'  TAXATION,  FORMS. 

BILL  OF  FEES.    See  SOLICITOR. 

BILLS, 

Interpretation  of  word  "  bill,"  2 

^''etle^^  *^«  FORMS  *^*"^^  °^'  ^""^  P'^^liminary  observations  on,  19-26;  817, 
Addressed  to  judges  of  court,  16,  288,  313 

^Tm^^rV/'  ^^"^V  fPP^'^'^t'o^s  f°''.  on  pra^oipe,  39,  40;   in  chambers, 
lime  lor.  41 ;  new  facts  or  circumstances  may  be  introduced  on.  42  •  nrad 

tice  as  to  makmff.  39-6 1 :    time,  allowed  for    40  4'>  •    *-    aa       " 

AMENDMENT  OF  BILL 3.'  '  '    '"="'  ^^-      ""'^ 

Assignee  of  bankrupt,  by,  Vi ;  of  debt,  18  ;  of  judgment,  18 

Answer,  and,  hearing  of  caViSe  on,  96 

Copies  of,  28,  29 
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prayer  for  general  relief  not  to  be  inserted  in 


BJLLB— (Continued.) 

DiscoTery,  in  what  cases,  53 
18,20 

Dismissal  of,  wboro  order  to  amend  not  acted  on,  41  ;  on  application  or 
default  of  plaintiff  after  setting  down  for  liearing,  equivalent  to  dismissal 
on  merits,  252,  253 ;  motion  for  decree,  on,  92 ;  prosecution,  for  want  of 
after  answer,  116,  et  leq.     See  DISMISSAL  OF  DILL. 

EudorHcment  on  office  copy,  28 ;  of  solicitor's  name,  28,  208  ;  where  p'aintiff 
sues  m  person,  28,  209;  in  mortgage  suits,  29,  281 

Filing  of,  26,  215  ;  of  amended  bill,  442  ;  effect  of,  27  ;  with  registrar.  26- 
with  deputy-registrar,  26  o         .      , 

Form  of,  16  ;  to  whom  to  be  addressed,  16,  283  ;  what  it  must  contain,  16- 
what  It  should  shew,  16,  17  ;  how  written.  260 ;  to  be  divided  into  para- 
graphs, and  numbered,  16,  26,  260  j  where  allegations  are  ambiguous 
how  construed,  17  ;  where  facts  not  alleged  in,  18 ;  endorsement  of  notice 
to  defendant,  28 ;  forms  of,  in  schedule  A,  19-26 ;  interrogatories  and 
formal  parts  to  be  omitted,  26  ;  what  necessary  to  state  in  bill  for  fore- 
closure, 19.     .See  FORMS. 

^"mfnt  ^°"  in.  practice  to  remedy  by  amendment,  42,  46.    See  AMEND- 

Length,  practice  where  of  unnecessary,  263 

Parties  to.     See  PARTIES. 

Procon/esso  tailing,  67 ;  order  as  to,  67 ;  against  corporations,  80,  68.  241 
242.     See  PRO  CONFESSO.  •      »      .  ^*i. 

Review,  of,  abolished,  61.     See  REVIEW. 

Revivor,  of,  abolished,  45,  278.     See  REVIVOR. 

Service  of,  28 ;  effect  of,  27  ;  on  defendant,  80,  31 ;  personal,  80,  31 ;  bus- 
band  and  wife,  81  ;  defendant  in  gaol,  31  ;  partners,  31 ;  substitutional, 
dl,  86;  on  solicitor,  31;  on  absconding  defendant,  36-38;  by  advertise- 
ment, 86-38;  on  absent  defendant  out  of  jurisdiction,  32-34,  284,  286-  on 
corporations,  order  as  to,  80,  31,  241,  242 ;  affidavit  of,  what  to  state,  30  • 
4l"42    21 '  ^°^  sworn  out  of  jurisdiction,  34, 180,  286  ;  of  amended  bills, 

Scandalous,  may  be  ordered  off  the  files  if,  253 

Signature  of  counsel  unnecessary,  26 

Supplemental,  abolished,  42,  278 ;  amendment  substituted  for,  42  ;  practice 
on,  43  et  teg.    See  SUPPLEMENTAL  BILL. 

Venue  to  be  laid  in  margin  of,  243.    See  FORMS. 
BILL  AND  ANSWER,  when  cause  may  be  heard  on,  96,  97 ;   setting  down,  96, 
97,  272 ;    fee  paid  on,  269 ;   exhibit  to  be  proved  by  affidavit  on  hear- 
«^^        "^  °°'  1^^«  11^!  wb^o  heard,  272  ;  notice  of  hearing  on,  272.  273. 
BODY  POLITIC,  OR  CORPORATE,     -^ee  CORPORATION.  ''''"' 

BONDS, 

For  security  for  costs,  &c.,  5,  6, 10 ;  how  enforced,  10 ;  to  registrar  or  deputy, 

For  costs  in  error  and  appeal,  529  ;  on  appeal  from  common  law,  288,  et  teg.; 
from  Chancery,  299-301;  form  of,  289;  filing,  288,  298;  allowance  of, 
292 ;  sureties,  291 ;  affidavit  to  be  made  by,  291 ;  execution  when  stayed 
in  original  cause,  293,  630,  et  seq. 

For  Privy  Council,  535  ;  form  of,  300,  301 

County  Court,  on  appeal  from,  to  Chancery,  638 

Surrogate  Court,  on  appeal  from,  to  Chancery,  540 

From  receiver,  169,  173,  174  ;  to  master,  169. 
BREACH  OF  TRUST.    See  TRUST,  TRUSTEE. 

C. 

CASE  in  appeal,  how  settled,  527-529. 
CAUSE. 

Decree  abflolute  may  be  made  at  hearing  of,  on  default  of  defendimt,  262 
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CAVBE-^iContinued.) 

Hewii'i°o7'2ftn'°/°  ''''^''^%\Ty  '^^  "'^d  °°  °««<">  without  order,  274. 
Hearing  of,  280;  days  for,  251,  272;  how  called  on  for  251    272-  on  wii 

SSarrrh/''r'"'  ??  '''  '''   «°  ''«'''-"  «'"«»ce.'  by  consent    106 

Darties  at  nnma  »!.«,  oKo       ',...'         '  '**  °"'  •^''1     must  be  agamat  all 
parues  at  same  timG,  252  ;  solicitor  to  attend  at,  269 

liisi  or,  to  be  prepared  by  registrar  or  deputy.  247   251    272 

IZZV  '-'  '"  "''  ^°^"  '^  ^^'J^"''^"  f"'-  wint  o^;io'    ^^ 

Kn  .w"*^'  T'  "'^  '''/""'''  ''"^'"  "'•^"  '"•°  confes»o  75,  242 
^roeon/eaio  hearing  of,  setting  down,  77,  263 

Heading  depositions  in  other,  105.  250 

Registrar  to  prepare  liHts,  247,  251 

Setting  down,  272  ;  for  examination,  247;  and  hearinjr.  when  251   252  272. 

8?  IJsVtt  "  • '  p^'  '''H°  ^'^'''  ''^^""g-  252 ;  for  ?-TSng.  277    'when 

2]?  9M     J  'A^^T^  °^^"°''  ''"d  APP^-^'.  when,  296;  fee  paid  on   loS' 

StrnJli  !??V  ^y^'^«*«"'''^nt.  252.     i>«  SETTING  DOVVN.  ^  '      *' 

CERTIFICATP  nf  .'  '^''^'"r  '°  P'"'"*'^'«  P'^'"*'  «°«'«  "f.  244. 

LEKTIFICATE  of  proceedings,  master  may  issue,  191  ;  registrar  may  issue  208- 

CESTUI  OUE  ?RnST ""^  f  "^'"f ^'  2^^ '  ^°^  °^J«^'«d  t'o,  205.  ^  ""''  ^^^ ' 

CHAMBERS,  order  as,  146 

BE£n'..?rr'^°[°^''°''8''  '"•  "8  i  when  to  b.  he.rd?274 
of  Tour  a.  1«    V''  '*P   '°  "•  ■"""  ""''y-  '" '    "i"  t"  •■«"  P»w»r  ' 

Si  IdTlS"""'  °°  '"""'  '"'•  "■"'"  "2  Vic,  c.  72,  in,  146,  166 ,  ,h.„  to 
'°frn,!'"i:'eVfo^TCf  2"/' "'''"•"»"'» '"^ 

Act  relating  to,  466—526 

Constitution  of,  466 

Fee  fund,  525 

Fees  to  be  paid  by,  to  Law  Society,  551 

General  orders  of,  continued,  625 

vudg€3  0f,l67;  appointment  of,  and  tenure  of  oflBce  467-   Kalari^  4fi7  •  r- 
tiring  annuities.  468;  oath  of,  469;  sittincs  of  271   272  '         ' 

Jurisdiction  of.  476.  ei  »q.',  general.  504^      '        '    '^ 
Absentees,  service  on,  624 
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CHANCERY,  COURT  OF— (Continued.) 
Jurisdiction  o{—{Conttnued.) 
Accident,  479 
Account,  319,  484 
Administration,  320 
Alimony,  505,  506 
Appeals,  519;  from  County  Courts,  515;  from  Commissioner  of  Crown 

Lands,  519 
Awards,  488,  489 
Chattel  mortgages,  488 

Co-partnership  and  account,  320,  484  ;  limited  partnerships,  486 
Corporations,  485 
Decrees,  registration  of,  521 
Discovery,  501 

Dormant  equities,  517,  et  seq. 
Dower,  489 

Executors  and  administrators,  482,  et  seq.;  creditors  suit  against,  484 
Fraud  generally,  476 ;  misrepresentaiion  and  concealment,  476,  et  seq.;  on 
creditors,  477  ;   on  persons  peculiarly  liable  to  imposition,  478 ;   volun- 
tary deeds,  479. 
General  orders  continued,  525 ;  court  may  make,  526 
Idiots,  lunatics,  and  their  estates,  490 
Infants,  489,  490.  513—515 
Interpleader,  319 

Injunction  to,  stay  waste,  490,  491,  504;  stay  proceedings  at  law,  119,  501 
Issues,  trial  of,  521,  et  seq. 

Letters  patent,  issue  of,  501 ;  repeal  of,  &c.,  502,  503 
Lis  pendens,  certificate  of  registration  of,  521 
Lunatics,  &c.,  490,  506,  et  seq. 
Mistake,  479,  480 

Money  in  court,  how  disposed  of,  524 

Mortgages,  317,  318,  485 ;  by  absolute  deed,  485  ;  sale  of  equity  of  redemp. 
tion,  487  ;  mortgage  to  secure  future  advances  and  floating  balance,  487 ; 
miscellaneous  cases,  as  to,  487,  488 ;  special  provisions  as  to,  515.  616 :  of 
chattels,  488. 
Multiplicity  of  suits,  501 
Parties,  523 

Partition,  611,  et  seq.  661,  662 
Partnership,  320,  484 ;  limited,  485 
Registration,  520,  521 
Sale  of  real  estate,  561,  562 

Specific  performance  of  agreements,  31 8,  492 ;  eflFect  of  Statute  of  Frauds, 
493,  494 ;  when  time  of  the  essence  of  the  contract,  494  ;  laches,  494, 
495  ;  option  to  purchase,  495  ;  speculative  purchase,  495  ;  title,  496 ;  un- 
certainty in  contract,  497;  mistake  and  misunderstanding  as  to,  497; 
fraud  in,  497 ;  abandonment  of,  498 ;  rescission  of,  498 ;  sale  subject  to 
incumbrances,  498  ;  subject  to  a  condition  precedent,  499;  vendor's  lien, 
499  ;  generally,  600  ;  chattels,  500 
Stay  proceedings  at  law,  119,  601 
Stay  waste,  490,  491,  604 

Trusts,  481 ;  breach  of,  and  liability  of  trustee,  481  ;  constructive,  481 ;  ap- 
pointment of  new  trustees,  482 ;  trusts  for  the  benefit  of  creditors,  482 ; 
costs  in  cases  of,  482 
Vesting  orders,  620 

IITMI-        CO'* 

tr  liia,   oU-j. 

OfiScers  of  469-473 ;  registrar,  master,  accountant  and  sergeant  at  arms, 
469,  470 ;  registrar  and  master  to  appoint  clerks,  470 ;  not  allowed  fees, 
470  ;  to  make  quarterly  returns,  470 ;  local  masters,  deputy  registrars  and 
usher  how  appointed,  471 ;  duties  of,  471;  salaries  of  officers  provided  for, 
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t  law,  119,  501 


CHANCERY,  COURT  OF— {Continued.) 

472 ;  governor  may  appoint  clerks,  472  ;  oath^of  office,  who  to  (ickainijiter. 

4/J;  shenflFs  and  gaolers,  473;  surrogate  clerk,  541 
Prisons,  626 

Rules  of  decision  of,  474,  475 

Seal  of,  467 

Sittings  of  judges  of,  271,  272. 
rus^Jt"  ^£^Jx?^^^'j^"^  °"'^*"  general  headings  throughout  the  index. 
CHANGE  OF  INTEREST,  or  liability,  practice^on  suit  becoming  defective  by,  45, 
«w,.™™  ^^  '^'?- ^'^^' 2'9;  application  of  words,  46 
CHATTEL  MORTGAGE.    See  MORTGAGE. 
CHILD,  where  born  pending  suit,  45. 
CHILDREN,     ^ee  INFANTS. 
CHRISTMAS  VACATION.     See  VACATION. 
CIRCUITS  for  examination  and  hearing,  215. 
CLIENT,  communications  of,  to  solicitor,  when  privileged  312 
COLLUSION,  how  charged  in  bill,  17. 
COMMISSION, 

Examination  for,  of  witnesses,  writ  of,  practice  as  to,  245;  joining  in,  and 
striking  commissioners'  names,  245  '  >  j         fa     .      « 

««,„,?°''®'^"'  ^"■y  ^^"^"^  ""  certificate  of  master,  199.     See  EXAMINATION 
COMMISSION  OP  REBELLION,  abolished.  235.  ^^^  ^^AMl-iALWN. 

COMMISSIONERS  FOR  TAKING  AFFIDAVITS, 
Out  of  jurisdiction,  act  respecting,  565,  et  sea. 

COMPUTATION  OF  TIME,  order  as  to,  3.     See  TIME. 

CONDITIONS,  of  sale,  provisions  respecting  on  sales  by  court,  136  ;  form  of  153 
165  ;  contract  of  sale  to  be  printed  under  the,  157,  271  '        ' 

CONDUCT  ""^  "^^^^^  *''^*^'°^  *^"  ^^'^'^^  ""^  condition,  and  fails  to  perform  it,  1  ]  8,  1 1 9. 

Sale  of,  131,  152,  2G6 ;  where  defendant  in  foreclosure  suit  asks  a  sale  he' 
may  be  required  to  take,  266.     See  SALE 

Suit  of,  discretion  of  court  as  to  giving  in  certain  cases  11 
CONFIRMATION  OF  REPORT.     See  MASTER'S  REPORT.'      " 
CONSUL,  affidavit  may  be  sworn  before,  when,  285.  567 
CONTEMPT,  clearing,  234  ;  effect  of,  234 

Parties  in,  when  application  may  be  made  by,  234 

Process  of,  232;  for  no  production,  237;  for  non-payment  of  money  abolished, 

Waived  by,  taking  office  copies,  when,  209 
nnvm>^^'"^^^  refusing  to  be  examined,  113.     See  PROCESS. 
CONTRACT,  form  of,    to  be  signed  by  purchaser  on  sale  by  court    157    271  • 

82r2^6/^^'  ^^'^'  "^^  '  ^'"°^  °^'    ^^^  '  *°  ^°  printed  under  conditions  of 

^^^^FOrJiS^'  ^^^'*''  *'  '"*""'  ^^^'   ''^'^'°"'  ^°'^^'''  ^^'  ^^-5   form  of.    See 
COPIES,  order  as  to,  178,  209,  210 
Affidavits,  of,  178,  210 
Answer,  210 
Bills,  28  ei  seq.  210 

Decree  of,  deputy  registrar  may  make,  263 
"^^^^7 ^:^^^o\ic\iov,  what  to  bo  made  by,  209  ;  applications  for,  209  ;  deliverv 

ot,  210.;  how  to  be  made  and  when  delivered.  209.  9in  •  rofnaoi  ♦/« ,i_ 

effect  of.  210;  effect  of  demanding,  210         '  -"^  "  ^  '  "'••"*'  '<>  ""i'PV, 

rrtpnvJ.l^a'1^^1°'^/.®^'''''*f  ^y  solicitor,  209;  certified  by  registrar,  209. 
CORONERS  tariff  of  fees  to  be  paid  to,  260,  et  sea. 
73  I  .        ,        y 
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CORPORATION,  order  as  to,  30,  241 ;  service  on,  30,  241 ;  foreign,  241,  242  •  order 
*  241 '242"^"'°'*'  ^^'  ^^'  ^^^'  "^^'  ^^'"^  application  to  be  mLde,  30,  68, 
Answer  of  aggregate,  to  be  put  in  under  common  seal,  337 
Bill  filed,  by,  316  ;  practice  on,  316 
Contracts  of,  485 

Production  of  documents,  how  obtnincd  from,  99 
Service  of  proceedings  upon,  30,  68,  241,  242. 
C03TS,  order  as  to,  217  ;  general  practice  as  to,  218,  et  sea. 
Admit,  of  refusal  or  neglect  to,  188 
Affidavits,  of  informal,  disallowed,  218,  260 
Amendment  of  bills,  222,  225 
Answer,  of  informal,  disallowed,  218,  260 
Attorney  general,  of,  practice  ns  to,  219,  220 
Bill,  of  informal,  disallowed,  218,  260 
Cause,  in,  what  are,  221 

Contempt,  of,  548;  not  taxable  between  party  and  party,  226;  no  contemnt 
ior  non-payment  of,  236  ;  except  of  contempt,  234  ^ 

Conveyancing,  bill  of,  taxable,  221 
Copies  of  pleadings,  &c.,  of,  210 
Counsel,  225,  229 

Creditor  coming  in  after  decree,  192,  219 
Crown  and  subject,  as  between,  219,  220 
Demurrers,  of,  231  ;  demurrer  ore  teniis,  221 
Disallowed,  of  oill,  answer  or  affidavit  which  is  not  written  legiblv  divided 

into  paragraphs  and  numbered,  218,  225,  260 
Dismissal  of  bill,  by  plaintiff,  on,  220  ;  for  want  of  prosecution,  222 
l^ismissed  suit,  of,  need  not  be  paid  before  institution  of  second  suit  220 
Foreclosure  suits,  in,  223  ' 

Forms  of  billj  of,  428-465.     See  FORMS. 
Impertinent  matter,  of,  253;  of  improper  pleadings,  253,  260 
Lien  of  solicitor  on  documents  ordered   to  be  produced,   103  ;   no  defenee 
against  production,  103,  366 ;  how  affected  by  change  of  solicitor  812 
general  practice  as  to,  224,  225  """vuor,  01^ , 

Lunatic,  511 

Master's  office,  in,  control  of  master  over,  188   192 
M2SVf"222'°'  ^^^  '  ^^^^  '"°''*S'''See  has  proceeded  at  law,  139,  258 

Parties,  of,  having  a  common  interest,  regulation  of,  by  court.  11 
larty  and  party,  what  allowed  as  between,  217,  219  225 
Payment  of  enforced  by^.  fa.  ven.  ex.,  and  sequestration,  236 
Process  for,  236  ' 

Pro  confesso,  in  suits  taken,  435,  et  acq. 
Receiver's,  forms  of.     See  FOltilS. 
Redemption  suits,  in,  223 
Re- hearing.     See  FORMS. 
Reservation  of,  222 

''tl?attU'd,1?7'5  ''''   '''''  '''  ''''  2"S;  .order  as  to,  applies  to  bills 

^'Z!lfJf'f7^'°  r'^""'"^  ^'°'"  P''^'"*'^'  ^-l<^'  16,  318;  bonds  to  be 
made  for,  to  registrar,  or  deputy  registrar,  210,  211;  all  defendants 
to  bo  included  in  same  bond.  6,  211;  order  'f„.  may  be  obSd 
onprsec.pe  in  certain  cases,  5;    and  in  other  cases  on  motion    5     not 

Kd'^^rf ''.P'''"fHf  'r^^'  °"*  of  jurisdiction,  5 ;  That    he  orSe 
Bhould  state,  5;    each  defendant  is  entitled   to  orde^,   5:   a«   to  waiv«r 

intioi'^n^f  fir'^'t'  ^  5'-    ««™  of  order,  5;    bond  and  sureties,  S,"  6  ^ 
notice  of  fihng  bond  to  be  given,  6 ;  where  sureties  objected  to,  6;  as 


M  l 


GENERAL  INDEX. 


6T9 


COaTB— {Continued.) 

to  meaning  of  words  "resident"  or  "permanently  resident,"  6,  314; 
where,  being  in  service  of  Crown,  exempts  from  giving  security,  6,  7,  314; 
who  may  be  surety,  G  ;  as  to  penalty  and  nature  of  security,  6,  211 ;  what 
constitutes  waiver  of  security,  G,  8  ;  where  place  of  residence  rais-stated  in 
bill,  6,  7,  313,  315 ;  interpleader  suit,  7  ;  cross  suit,  7 ;  suit  to  restrain 
action  at  law,  7  ;  when  defendant  having  conduct  of  suit,  to  give  security, 
7  ;  as  to  security  from  persons  not  parties  to  suit,  7;  where  plaintiff  has  no 
fixed  residence,  7,  314  ;  or  is  at  sea,  7  ;  or  leaves  his  residence,  7,  8,  814; 
after  answer,  special  application  necessary,  8;  as  to  security  in  case  of  ex- 
ecutors, administrators,  and  infants,  8;  infants,  315;  where  plaintiff  goes 
abroad  pending  suit,  8,  314;  stat.  22  Vic,  ch.  33,  has  materially  changed 
practice,  8;  where  party  has  property  within  jurisdiction,  8;  judge  bound 
to  notice  territorial  divisions  of  province,  8  ;  plaintiff  may  pay  money  into 
court  in  lieu  of  giving  bond,  8,  9  ;  where  married  woman,  or  infant  sue  by 
^  next  friend,  9,  314,  315  ;  whcie  such  next  friend  dies  or  retires,  9  ;  a  mar- 
ried woman  defendant,  asking  security,  must  do  so  by  next  friend,  9 ;  where 
order  for  security  not  complied  with,  9 ;  where  suit  revived  by  representa- 
tive, security  ordered,  9  ;  proceedings  where  order  applied  for  on  motion, 
10;  deputy  master,  where  bill  filed,  has  jurisdiction  to  grant,  10;  as  to 
suing  on  bond,  10. 

Sheriff,  tariff  of,  to  be  paid  to,  for  execution  of  process,  &c.,  231,  260,  et  aeq. 

Solicitor  to  pay,  if  occasioned  by  his  over  caution,  neglect,  or  mistake,  226 

Solicitor  and  client,  what  allowed  on,  217,  219,  224,  226 

Specific  performance  suits,  in,  223 

Subpoena  for,  abolished,  23G 

Tariff  of,  220,  et  seq.,  2G0  et  seq. 

Taxation  of,  order  as  to,  217 ;   rules  as  to,  217,  218;  may  be  had  without 
express  reference,  218,  205  ;  when  revived,  205,  219.    See  TAXATION. 

Taxation  of  Solicitors'  bills,  petition  and  order  for.     See  FORMS. 

Taxed,  gross  sum  may  be  ordered  in  lieu  of,  217, 

Trustees,  482.     See  FEES,  FORMS.  TAXATION. 
COUNCIL,  PRIVY.     See  PRIVY  COUNCIL. 
COUNSEL,  fees  to,  225,  229 

Signature  of,  to  Bill  of  Complaint  dispensed  with,  26. 
COUNTY  COURT,  EQUITY  SIDE,  act  respecting,  537,  et  aeq.;  removal  from  to 
Chancery,  537 ;  jurisdiction  of  Chancery  as  to,  537  ;  Chancery  Judges  to 
frame  rules  for,  537,538;  effect  of  rules,  538;  costs  of,  538;  appeals 
from  to  Chancery.  538 ;  security  on,  538  ;  Court  of  Chancery  to  regulate 
practice  as  to,  539. 
COURT  OF  CHANCERY  ACT  (22  Vic.  oh.  12,)  466,  526 

See  CHANCERY,  COURT  OF.    JURISDICTION. 

COURT  OF  ERROR  AND  APPE.'LL.     See  ERROR  AND  APPEAL.  COURT  OF 
CREDITORS,  AJj,  wuiviur. 

Administration  order  mr.y  be  obtained  by,  as  to  personalty  or  realty.  86  : 
form  of  affidavit  on,  348  ^  j  j,       > 

Fi.  Fa.  lands,  by,  rhen  necessary  parties,  20 
Judgment,  by,  when  necessary  parties,  20  ;  form  of  bill  by,  21 
Parties  to  suits  concerning,  13. 
CROSS-EXAMINATION.     See  AFFIDAVIT,  WITNESSES 
CROSS  SUIT,  the  test  of  a,  7. 

CUSTODY  OF  INFANTS'  ACT,  (18  Vic,  ch.  12fi.)     Objects  of  generally,  557, 
558 ;  does  not  give  a  legal  defence  to  mother,  557,  558.     ^ee  INFANTS. 


T) 


DATE  of  Filing,  &c,,  proceedings  to  be  observed,  97. 
DEATH,  practice  on  abatement  of  suit  by,  49,  et  seq.  278-9. 


See  ABATEMENT. 
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DE  BENE  ESSE,  examination,  244. 
DECEASED  PERSON, 

^Tc^sV^'^'''*''  *'"  °^'  '"'''''^  ""^^^""^  '"^*'  '^^  application  of  executor, 
Payment  of,  debts  of.    See  ACCOUNT. 

^'!.?a3K'.^iL''\*'^  P'''°"^^  ^'*^*^  °f'  ^"'•^°*^'^  without  suit,  on  application  of 

sJit  8^ :  nf„S-"'r '^'  f  ^^':.'  ^^'  ''  ''"^■'   '^  ''^^  ««t^t«  directed  Sut 
RrrLn/,-''"  '^PP'i?at'°a  of  creditor,  or  person  interested  under  will,  85 

^ZriitlV'.'^T'''''^ ''''''  ^^Z^*'  *=°"^*'  "'•  one  appointed,  125;  when 
decision!  appointing,  how  made,  127  ;  effect  of,  126. 

Rules  of,  in  Court  of  Chancery,  474.  475 
DECLARATION,  J',  *'*,  i/o. 

Right  of,  may  be  made  without  granting  relief,  124 

declaratory;  '"*  °^  J""^*^^""""'  a°t  respecting,  5G5. 

DECRE^^*""^"  ^^'^'^  "'"^°'  ^^^'  ^'^  '  P''"*'^'°°  *''^''^°°'  ^24. 

Word  "  order"  includes  "  decree"  in  orders  of  June,  1853.  3 
Order  as  to,  observations  on,  387,  388 
Administration,  for,  88 
Absent  trustee,  against,  387 

^»wi'^M,*°  ''"^'^  i°  ^^''^y'  ^^'«  "^^y  'n^ke,  and  within  what  time  12- 
where  bill ;jro  co??/es«o,  79,  80  "  *  *"  nuai,  ume,  i^. 

Appeal  from.     See  APPEAL. 

^Tiff"550 ^'  ^^^  '■  ^°'  ^'^'"""^  '^  '"°"'^'  P^'"^""  ^'^""g'  deemed  the  plain- 

^Stion^sirife?'  ^^^^^"^'  ^^^'  ^°^-  °^  rfgi.SVfntroduce 
Effect  of,  where  defendant  makes  default  at  hearing,  2.52 
^th'elrlAVl'n^r.  ZL'Ll\  f""'»f,  ™»^»%.  *»»"t»'.  office; 


139,  i'",7  ;  schedule  B.,  140,  258 


schedule  N.,  150,  205  ;  sche'dule  A,* 
When  before  process,  235,  23G 
Enrolment  of,  time  for,  213  ;  when  vacated,  214 
Entry  of,  78  ' 

Error  in,  how  corrected,  212 
Fees  on,  228,  231 
Foreclosure,  for,  obtained  on  prcecim    70    77    1<?'%    oqi .   ^„„  i,„      c 

ForSrofM-^T^'^'^^^  «"  -bse^qSeit  defiultt'  p;ymenTl33°  "'""' 
Forms  of  and  directions  as  to,  387-390.     See  FORMS 
Misjoinder  of  plaintiff's,  modification  of  in  case  of,  128 
Motion  for,  after  answer,  89  ;  before  answer,  93,  in  what  cases  allowed    90 
263;   evidence  and  practice  on,  90,  91 ;  affidavits  to  be  filed   90  O]    92 ' 

^ToUnr'f'  ho^'}"thenticated,  137;  maybe  made  by  deputy-registrar 
139:^4'?,  Sf.'S;  ^LhSe^r  i,^'---^^-  -.  scLdu^es^A.rn! 

^IrtM^Ti^'m"  «'^PPl«'"^"*'  ^J^ether  obtained  before  decree,  49 

Passing,  78,' 208 

Personal  representative  may  be  made  in  absence  of,  practice  as  to  126  127- 
or^a^person  may  be  apppointed  to  represent  for 'purposes  S  the  suU,126 

Petition  to  reverse  pr  vary,  275-7 
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DECREE— (Cow^mwerf.) 

pJl^lfeod"  23r^''«'  ''''  ^/  -^•'  -  "'-iter's  office,  184.  etn,!^'' 
Pr™/    enforce,  232  f<  seq. ;  agninst  persons  not  parties.  237 

suUsTllJ  ^'  ''  "^ '  '^^  ""^'^^  '^'^^'^^"*^'  79  ;  hoi  obtained  in  foreclosure 

SelLTr&n  oTstCsSr^""^'^  "  ^"^'  '°^'  '''  ''^  ''''  ^81 
Re-hearing  of.  petition  for,  51  a  acq.     See  RE-HEARING.     REVIEW 
lale  Tor  'of°ml7r '  °f  ''''''  ^^^'^'^^  f"--  P'-^^^'^^  *«  to  275  277 

^irShLlirilS"  1 M  ""f  "'"^  P"''*'^^  '  ^^«^^  P''^"^^  '"'^de  by  judge 
S-iSKifi     w         '    ^^^\  ^y  "'■''*<^^'  201;    in  mortgage  suits.  137-140 

b^tr?p;ocet.l3r&'°"^''^^^^^  ''^^  endorse4St  on  wheJ  served' 
Signed  and  enrolled.  213,  ct  seq. 
Supplemental.     See  ORDER. 
See  FORMS.     ORDER. 

''^'''^'^^c'^rbZ^'n    '''-''  ^-^^^-'  '-  ^^'^-  ^^  ^->  ^853.  3.     See 
DEEDS,  delivery  of  may  be  ordered.  163  ;  setting  aside  for  fraud,  476  et  seq.;  volun- 

DEFECTIVE,  practice  where  suit  is.  by  imperfection  in  bill.  42-45  278  279  •  wIia^a 
by  event  subsequent  to  institution  of  suit,  45-51  '        '         '       "^ 

SeSant^  ""''''''  """^  '^'"'"''''  °"'^'  ^^• 

"^mrt^for^'sf  ??'  ^'''  .^'°l\'^  proceedings  against,  86-38;  advertise- 
-lUBouu,  o^,  ei  seq.,  za4,  5^4     for  niore  than  two  vears  hpfnrn  hni  filial   qt 

X/Saiaini'VA    ^'''  »"='■""'-"""  «"i™  »".  34-86,    order  ;^^ 

Concealed.  37.  264 

Cross-examination  by.  of  co-defendants  witnesses,  26 

Cross-examination  of,  111-114;    order  not  necessary  for  111    248    274-  on 
motion  for  decree,  91  cv,c.saiy  jyr,  m,  zio,  zii;  on 

Death  of.     See  ABATEMENT.    REVIVOR 

Default  of.  at  hearing,  court  may  make  decree  on.  252 

'=::;%;  IIs^'IT  '^  ^^^^^^^^  ^'  co-defenl-nri//;.  seq.,  order  not 

Law  at.  pleading  equitable  pleas,  as  to  setting  up  same  in  equity,  120  501  500 
Parties   cannot  object  for  want  of,  in  certain  cases.  10  et  sea  '        ' 

^T:Z':ia:i,rsT ''''-''  ^"^^-^^^^-^^  -  foredosurfsult  on  payment 

^ZZfm'm-^?!^:'"  ?  ^'""".S-  "•■  "^'^y  "^°^«  ^^r  l«-^«  to  «^°«^er  after 
order,  bO   61 ;  or  after  decree  where  not  absolute,  79,  80 

Relief  may  be  given  to.  m  a  proper  case,  65 ;  must  be  praved  for  65 

Security  for  costs,  when  required  from  7  ^  ^  ' 

5ee  ANSWER.  ' 

DELIVERY  of  deeds.  1(\H 
DELIVERY  OF  POSSESSION. 

After  final  order  in  foreclosure,  or  on  dismissal  of  bill 


i  %\ 


y 


129,  2G4. 


redemption  suits, 
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DEMURRER,  order  as  to,  54  ;  general  principles  regulating,  54  el  leq.  331 

Admits  statements  in  bill  unless  repugnant,  &c.,  54,  55 

Allowed  to  whole  bill  puts  an  end  to  suit,  57  ;  including  pending  injunction, 
57 

Amended  bill,  when  allowed  to,  57 

Amending  bill  after,  41,  57 

Answer  and,  parts  of  bill  demurred  to  should  be  distinguished  on,  56 

Costs  of,  to  be  paid  by  defendant,  if  overruled,  by  plaintiflF,  if  allowed,  56 ;  on 
submission  to,  56.     See  COSTS. 

Filing,  54 ;  notice  of,  to  be  given,  54,  57,  97,  98 ;  effect  of,  54 

Form  of,  54.     See  FORMS. 

Hearing  of  cause  set  down  on,  days  for,  251,  272 

Endorsement  on,  208,  209 

Injunction,  how  affected  by,  57 

Names  and  address  for  service  to  be  endorsed  on,  of  solicitor,  208 ;  or  party 
suing  in  person,  209 

Office  copies  of,  209,  210 

Ore  tenus,  when  allowed,  55 

Revivor  after  allowance  of,  46 

Separate,  when  necessary,  55 

Setting  down,  time  for,  54,  55,  56 ;  long  vacation  not  reckoned  in,  4 

Time  for  putting  in,  54. 
DEPOSIT, 

Re-hearing,  on,  211 

Sale,  on,  in  lieu  of  foreclosure,  130 ;  amount  of,  131 ;  may  be  dispensed 
with,  130. 

Security  for  costs,  in  lieu  of,  8,  9. 
DEPOSITIONS, 

Party  to  suit,  any,  may  use,  on  terms,  250 

Taken  in  another  cause,  may  be  read  on  notice  without  order,  105,  205, 
274 ;  when,  105,  106 

Taking  of,  on  examination  by  the  court,  109  ;  must  be  in  first  person,  249 ; 
by  master,  199;  form  of  paper,  397;  by  special  examiner,  181  ;  must  be 
in  his  handwriting,  181 

"Witness  must  sign,  109,  250. 
See  EVIDENCE.     WITNESS. 
DEPUTY  MASTER  AND  REGISTRAR,  order  as  to  duties  of,  214-217 

Appointment  of,  471 

Bill  may  be  filed  with,  27,  215 

Book  to  be  kept  by,  216 

Decrees,  office  copies  of,  may  be  made  by,  262 

Fee  to,  on  setting  down  cause,  247,  256 

List  of  causes  for  examiuation,  to  prepare,  247 

Office  copies  of  decrees  may  be  made  by,  262 

Orders  of  course  to  be  drawn  up  on,  by  prtecipe,  211,  216 

Quarterly  returns  of  bills  filed,  to  transmit  to  registrar,  262. 
DESERTION,  ground  for  alimony,  505. 
DEVISEE, 

Order  for  administration  of  real  and  personal  estate  of  testator  may  be 
obtained  by,  without  bill,  85 

Parties  in  administration  suits  by,  or  against,  rules  as  to,  11 

Revivor,  order  of,  against,  how  obtained.     See  REVIVOR. 
DILIGENCE,  when  required  in  moving  to  amend,  43. 

DISABILITY,  PERSONS  UNDER.  5ee  INFANT.  LUNATIC.  MARRIED  WOMAN. 
DISBURSEMENTS.     See  SOLICITOR. 
DISCHARGE,  abolished,  149,  189. 
DISCLAIMER.    /5ce  ANSWER. 
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^^^^^Kni?T'  ^•"•^^fjct^on.o^'  court  in  cases  of,  51.    See  CHANCERY,  COURT  OP 
?  1  nffff5  '■\''^''^f  m  certain  cases,  35;  when  bill  for,  may  be  filed,  53,  54 
Plaintiflf's  right  to,  53  ;  in  aid  of  defence  at  law,  53 

DISMISSAl'of  I'lLr'  "''''"°*  *'  '^  "^'"''''^  '''  '^'^  ''''  '^'  20- 
Defective,  where  suit,  45 
Defendant  may  move  for,  when  plaintiff  refuses  to  be  examined,  113  •  also 

on  payment  of  mortgage  debt  in  foreclosure  suit  before  decree.  132 
Injunction  dissolved  by,  311  ' 

Misjoinder  of  plaintiifs,  no  ground  for,  128 
•       Plaintiff,  on  application  or  default  of,  after  setting  down,  equivalent  to  a 

0  d^nf  r  '^"  T'"''-  ?'?'  ^^'''  ^^"'"g  ^•^^"'  plaintiff  no?en1?ied  to  an 
order  of  course  for,  with  leave  to  file  a  new  one,  253 ;  when  plaintiff  may 

„„,,      dismiss  his  bill  without  costs,  116.  ,   w  «"  piamxin  may 

DISMISSAL  OF  BILL  FOR  WANT  OF  PROSECUTION 

Application  for  made  by  motion,  114:  who  may  move  for,  and  in  what  cases. 
114    when  defendant  may  move,  110  et  scq.;    how  time  computed,  116  et 

m    Zl     '^  T-    -^i  1  ''^•'  ""^''^  ""^^^^'•'  1^6'  '^f'^'-  cl°««  of  evidence 
117,    where  plaintiff  does  not  amend  after  order  to  amend.  41.  117  •  or 

DOCUMEOTS  '  ""''''"''  ^^^ '  "^''^  '''''  '^'''''^''  ^^• 

''Kwio*rmade;209f2'l0*'  ''' '    "  '''''''  "^^^^"^^''  ^10;   copies  of, 

^'o°£Snq"^;nf  il'^^'r^'""'.^.!"  Chambers,  98  et  seq.;  or  in  master's 
office,  103,  104,  199  ;  unless  privileged,  98  et  sea.;  solicitor  by   on  taxation 
874.     ^ee  PRODUCTION  OF  DOCUMENTS  »  ^''"or  oy,  on  taxation, 

Proof  of,  105 

""framfnition.  tt'''  ''  '°  "^'^  ^^'^'^^^'  ''' '   *«  ''^  P-'^"-^  -  «'<>" 
DORMANT  EQUITIES, 

"^"cIS Tit'-SiT*  "'^'°"°^'  ^^^"^^^'  '"''^  in  regard  to  other  equitable 
DOWER, 

Jurisdiction  of  court  in  cases  of,  489.    See  CHANCERY,  COURT  OP. 

E. 

SJISJ!^^^^'  '*"°"''*  °f  '^ond  in  appeal  in  actions  of,  290. 

1.LLCTI0N,  law  or  in  equity,  68  et  seq.  under  for  how  obtained,  63  et  Beq.x  discharted 
63  ;  practice  on,  63  et  seq.     See  FORMS.  *    * 

ENDORSEMENT.     See  INDORSEMENT 
ENQUIRY.     ENQUIRIES,     ^-^e  INQUIRIES. 
ENROLMENT.     See  INROLMENT. 
ENTRY  of  Decrees,  78,  208;  orders,  211 
EQUITIES  DORMANT.     See  DORMANT  EQUITIES 

^RA^n^RPq  REDEMPTION.  See  MORTGAGE,  MORTGAGEE,  MORTGAGOR. 
^^''Tw%ra44'Tn^hS%'6V°"^^^^'  ,,  ,,,  ,„,,,,,,,,,r  before  Whom 
ERROR  AND  APPEAL,  COURT  OF, 

Act  respecting,  526  et  seq. 

Abatement,  none  in,  after  security  perfected,  532,  533 

Appellant  may  discontinue  appeal,  529 

Clerk  of,  527  ;  his  duties,  529;  his  fees  and  accounts.  536 

Constitution  of,  52G 

Execution,  ^hen  stayed  in  .uit  in  court  below,  530;    when  not.  530.  531  • 
practice  on,  531,  532 ;  when  money  paid,  532  '        '         ' 

Fees  to  be  paid  by,  to  law  society,  551 
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sittings  of,  627  ;  may 
528 ;   may  quash 


ERROR  AND  APPEAL,  COURT  OF— [Conlinued.) 

,  Judges  of,  626 ;  wlio  to  preside,  527  ;  quorum,  527 
may  make  rules,  535,  536 
Jurisdiction  of,  527,  528 ;  wliat  matters  appealable  527, 

proceedings,  527  ;  or  dismiss  appeal,  528  ; 
Orders  of,  286-302 
Petition  to,  to  be  filed,  533 ;  when,  534 ;   form  of,  533  ;  not  to  be  answered, 

533  ;  when  to  be  heard,  533 
Security  to  bo  given.     See  BOND. 

Time  within  which  to  appeal,  534  ;  when  decree  not  absolute,  584. 
ESTATES  TAIL,  act  respecting  the  assurance  of,  558  et  seq. 
EVIDENCE,  orders  as  to  98,  et  seq.,  general  principles  as  to,  105,  108-110 
Administration,  on  motion  for,  87,  et  seq. 
Admissible,  of  facts  not  alleged  in  the  bill  is  not,  18 
Admission  of,  after  close  of  examination  not  favored,  249 
AflBdavit,  by,  not  allowed  at  hearing,  252  ;    except  by   consent  or  leave  of 

court,  106 
Answer,  rules  as  to  reading  as,  by  plaintiff  or  defendant,  62,  91 
Credilors'  claims,  to  prove  in  the  master's  office,  192,  197,  198 
De  bene  esse,  244 

Delivery  of  bill  of  costs  to  client,  of,  392 
Directions  as  to,  in  taking  accounts,  &c.,  under  decree  in  master's  office,  185, 

188;  in  chambers,  ?51 
Documents,  by,  a'a  memorials  of  deeds,  letters,  &c.,  151 
Entered,  not  to  be,  in  decree,  212  ;  but  in  registrar's  book,  212,  259 
Excluded,   of  party  who  refuses  to  produce    witnesses  when    called    on. 

249  ' 

Execution  of  deeds,  &c.,  of,  105 

Facts,  of,  not  alleged  in  the  pleadings  inadmissible,  59,  110 
Further,   when  cause  ordered  to  stand    over  for,    109 ;    terms  on  which 

allowed,  248 
Guardianship  of  infants,  364,  365,  489,  554 ;  Guardian  ad  litem,  72 
Hearing,  to  be  used  at,  105,  108-110;  on  bill  and  answer,  105,  110;  by  af- 
fidavit not  allowed  at,  252 ;    taken  before   examiner  not  to  be  used  at, 

without  order,  106,  252,  280;    to  prove  account,  &c.,  on  hearing  pro 

confesso  in  mortgage  suits,  134 
Insufficent,  where,  prastice  as  to,  108,  109 
Law,  given  at,  when  may  be  read,  244 
Maintenance  and  guardianship  of  infants,  364,  365,  489,  554 
Master's  office,  185 

Motions,  on,  for  decree,  89-93;  for  injunctions,  120,  311 ;  receiver,  170 
Notice,  of,  109 

Necessary,  what,  to  contradict  answer,  62,  63 
Parties,  of,  110-112  ;    may  be  struck  out  at  hearing  if  interested.  111  ;   may 

be  rebutted,  112  ;  penalty  where  party  refuses  to  be  examined  by  plaintiff, 

113  ;  by  defendant,  113  ;  rules  as  to  reading,  113 ;  order  for,  not  requisite, 

274.     See  PARTIES. 
Publication  of.     See  PUBLICATION. 
Read,  must  be,  distinctly  by  counsel,  259 
Service,  of.  32,  34 
Species  of,  110 
Taken,  how,  must  be  in  first  person,  249 ;  iu  another  court,  when,  may  be 

used,  108;  out  of  jurisdiction,  245 ;  de  bene  esse,  2U.    jSee  EXAMINATION. 

WITNESSES. 
EXAMINATION,  orders  as  to,  110-114,  243  et  see,. 
Appointment  for,  not  to  be  taken  out,  248 
Causes  for,  registrar  and  deputy  to  prepare  lists  of,  247  ;  how  called  on,  248 


I  if 


0  be  answered, 


8r's  office,  185, 


rms  on  which 
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BXAMlNATION~(Con<wwe<?.) 

CommisBion  for,  how  obtained  and  practice  aa  to,  2i6 

Conduct  of,  judge  to  regulate,  249 

J)e  bene  esse,  practice  as  to,  244 

Defendant,  of,  111 ;  practice  as  to,  111,  et  teg. 

Examiner,  before,  notice  of,  182,  183  * 

Further,  for,  witness  may  be  recalled,  249 

Hearing  of  cause  to  take  place  at  close  of,  253 

Interrogatories  not  to  be  used  for,  without  leave,  110;   usually  used  in  ex- 
aminations  out  of  the  jurisdiction,  245  »         »         •  /  ""««  «i « 

Jurisdiction,  out  of,  to  be  on  commission,  246 

Notice  of,  time  for  service  of,  248 ;  form  of,  254 

Parties,  of,  order  as  to,  110  et  seq.,  248 ;   order  for,  not  necessary.  111,  248. 
^74;  practice  where  united  in  interest  or  jointcontractors,  111,112:  rules 
whpnfn  K^l°*i*^i^°Q  non  attendance,  by  plaintiflF,  113 ;  by  defendant,  118  ; 
when  to  be  had,  113,  114;  where  no  deputy  master  in  county,  240;  when 
out  of  examination  term,  242  J*        »  """". 

Place  for,  to  be  selected  by  plaintiff  and  designated  in  margin  of  bill,  243 

^leadings  to  be  caused  to  b-  transmitted  on,  by  party  setting  down,  106,  247, 

Prointeresse  auo,  abolished,  183  ;  practice  in  lieu  of,  183,  184 

Tr°l47°''w-'';.  ^f '^T^  ^l  K'^l^  P*''*y  '^"^'^  '^«"«  Jo>°«d.  247  ;  time 
lor,  ^47 ;  notice  of  and  time  for,  248 ;  form  of  264 

Taken,  must  be,  in  first  person.  249  ' 

Terms  for,  245 

Witnesses,  of,  243  etseq.,  of  all  parties  to  take  place  at  place  designated  in 
margin  of  bill  of  complaint,  243;   and  during  term  for  which  set  down, 

242 '.  nn  ?Ut  n7  .    r7  "^l*'",  1".^^"°*^'  2^3  5    «"'  of  examination  term, 
ZiZ  ;  no  list  of,  to  be  furnished,  248 

J^at  ?  ^?  '!'**  ?^  V^^^nVx<X,  and  designated  in  margin  of  bill,  243 ;  any  party 
may  apply  to  change,  244  ^      j  v     j 

Viva  voce,  to  be,  110. 

EXAMSE"Rf's'piaTordnT?86    '^^^""^^'     ^^^^^^^«^«- 

^"stS  ""^  '''*°''''''  ^''f"'®'  ^""^  enforced,  180 ;  for  cross-examination, 

Num"w''S°'l81  ^'*°^^^^^  ^^  ^'^  '^^^°''®'  ^®^  '  ^°^  conducted,  181 
Powers  of,  181. 
EXCEPTIONS, 

^  vhi7j,*99  P'*°'*"°"°''  °^  documents  to,  may  be  made,  qucere  in  this  pro- 
Impertinence,  for,  abolished,  253 
Master's  report,  to,  abolished,  269 
Scandal,  for,  abolished,  253. 

5™^'^^^^-  -^^  EXECUTORS  AND  ADMINISTRATORS 
EXECUTORS  AND  ADMINISTRATORS,   ^'''='^"^^""«- 

^"l^MR^SoQ  ^^}^^'  ^>  f  deceased,  directed  on  application  of,  88  ;  how  taken, 

87-89,  198[°lT9  "'       '  ^^^  '  ""^'^  taken  with  wilful  default  against! 

Admi^nistration  on  motion  by  and  against,  87,  88 ;  creditor's  suit  therefor. 

Jurisdiction  of  the  court  relative  to,  482,  et  seq. 
„1'  ?oo°^^o^i°^^  **'  '^So.inst,  restrained  after  decree,  122,  123 ;  as  to  costs 
at,  1^^,  iz6  ;  as  to  notice  of  motion  for  the  in'uaction   87 

Represented,  when  ceatui  que  trust,  by,  12,  321  ''  "' 
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EXECUTORS  AND  ADMINISTRATORS— (Con<i«««(f.) 
Reyivor  hy  aud  against,  46,  et  teg. 

Seoority  for  costs  when  required  from,  8,     See  CHANCERY,  COURT  OF. 
PERSONAL  REPRESENTATIVE. 
EXECUTION, 

ConTeyanoes,  of,  of  property  o'  infants,  514,  515;  lunatics,  510,  511;  on 

partition,  512 ;  when  to  be  directed  by  master,  200 
Error  and  Appeal,  may  stay  in  court  below,  580 ;  exceptions,  530—532 ;  if 
money  paid  on,  party  appealing  may  demand  it  back  from  sheriff,  532.   See 
PROCESS. 
EXHIBIT, 

Account  to  be  made  an,  and  not  to  bo  annexed  to  affidavit  when  taken  in 
\j^  chambers,  152 ;  or  in  master's  office,  190 

Documents,  used  on  examination  of  witnesses  must  be  marked  as,  105  ;  refer- 
red to  in  an  affidavit,  to  be  made,  844 
Heari  jg,  used  at,  must  be  deposited  with  registrar  and  described  in  schedule. 
,260  .  ' 

Endorsement  on,  form  of,  344 

May  be  proved  on  hearing  on  bill  and  answer,  105,  110 
Order  to  prove  viva  voce  at  hearing,  105  ;  form  of,  385 
Proved  by  affidavit  on  order,  104,  105 

Schedules  of,  to  be  made,  when  cause  stands  for  judgment,  260. 
EXPENSES.    -S-ee  COSTS. 
EXTENSION  OF  TIME, 

Granted  in  chambers,  147 ;   by  deputy-master,  215,  210 ;  for  payment  of 
■  mortgage  money,  142,  143. 


FACT, 

Questions  of,  arising  in  suit,  the  court  may  summons  a  jury  to  try  before 
itself,  522,  523  ;  may  be  decided  by  the  court  without  u  jury,  522. 
FATHER, 

Access  of  mother  to  infant  in  custody  of,  may  be  ordered  under  Custody  of 
Infants  Act,  557  ;  except  where  mother  guilty  of  adultery,  558. 
FEES,  '^ 

Counsel,  what  allowed  to,  as  between  party  and  party,  225,  220 
Setting  down  causes,  on,  106,  247,  259 
Suitors'  fee  fund,  what  to  be  paid  to,  625,  551,  552 
TariflF  of,  226,  et  seq. ;  sheriffs  am'  coroners,  260,  et  scq. 
See  COSTS.     SOLICITOR. 
FEE  FUND.     See  SUITORS'  FEE  FUND. 
FEMALES, 

Included  in  wor(I.3  importing  the  masculine  gender,  in  Orders  of  June,  1853, 2. 
FEME  COVERT.    See  MARRIED  WOMAN. 
FIERI  FACIAS.     See  WRIT. 
FILING  OF  PLEADINGS,  order  as  to,  97,  98 

Answer,  68  ;  to  amended  bill,  63  ;  long  vacation  not  reckoned  in  time  for,  4 ; 
may  be  without  oath  or  signature  on  oruer,  or  by  consent,  65 ;  supple- 
mental, 65,  66 
Bill,  26  ;  effect  of,  27 

Demurrer,  64  ;  cause  may  be  set  down  by  any  party  forthwith  after,  54,  56 
Notice  of,  to  be  given  on  the  same  day,  97,  98 
Office,  to  be  effected  in  same,  27 
,i.~       Beplication,  93 ;  only  one  to  be  filed,  93  ;  long  vacation  not  reckoned  in  time 

for,  4.      . 
FOLIO,  is  100  words  in  conveyancing  as  well  as  Chancery  in  this  province^  435. 
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FORECLOSURE,  orders  as  to,  129-146,  254-258  '  ' 

Account  in  suit  for,  may  be  taken  at  hearing,  134 ;  not  where  defendant  diet 

pending  the  taking  of,  135;  or  referred  to  judge  in  chambers,  186;  or 

master,  136;  principles  regulating  the  taking  o^  195,  196;  prooeedingg 

where  state  of,  changed  after  decree  or  report,  138,  189,  268,  269 

Attendance  to  receive  money  in  suit  for,  141,  142 

Bill  for,  form  of,  19,  322;  observations  on,  19,  817,  818;  endorsement  on 

when  served,  29,  185,  281 ;   dismissal  of  before  decree  on  payment  of 

amount  due,  182,  133  ;  right  to  file,  140 

Costs  in  suits  for,  223;  where  plaintiflF  proceeds  at  law,  189,  256 

Deorp<.  for,  obtained  on  praecipe  where  no  answer,  135,  281 ;  to  be  served  on 

moambrancers  made  parties,    139,    255 ;    endorsement  on  when  served, 

roV*  o^o  ^'^  ^^^'  ^^"^  '  °®°®  ^'^Py  °^  ""^y  ^^  ™*^o  ^y  deputy-registrar, 
137,  262  ;  must  be  duly  stamped,  137  ;  observations  as  to  form  of,  HI 

Dismissal  of  bill  for,  on  payment  of  amount  duo  before  decree,  132,  133 

Enlargement  of  time  for  payment  of  money  in  suit  for,  142 

Equity  of  redemption,  persons  interested  in  may  be  madt  parties  in  the 
master's  office,  137,  264 

Final  order  for.  observations  as  to,  143,  144;  possession  may  bo  ordered  to 
be  delivered  on  or  after,  129,  264 ;  forms  of,  376,  377 

Hearing  on  order  ;7ro  con/esio  in  suit  for,  134;  evidence  at,  where  account 
taken,  134 ;  hearing  in  ordinary  way.  136 

Incumbrancers,  to  be  made  parties  by  master,  136,  137,  254,  et  teg. ;  plaintiff 
takes  reference  as  to,  at  peril  of  costs  of  enquiry,  135,  187;  evidence  on 
which  made  parties,  136,  264.  255;  to  be  served  with  office  copy,  decree, 
137,  255  ;  endorsed  with  schedule  A,  form  of,  139,  257  ;  effect  of  failing  to 
appear,  137,  256 ;  made  parties  before  decree  to  be  served  with  schedule 
B,  form  of,  140,  258.     See  INCUiMBRANCERS. 

Indorsement  on  office  copy  bill  for,  when  served,  29,  135,  281 ;   on  decree, 

Opening,  practice  as  to,  144,  146 

Order,  final,  for,  observations  as  to,  148,  144 ;  forms  of,  376,  877 ;  for  pos- 
session     .y  be  granted  on  or  after  final  order  for,  129  264 

Parties  to  suits  for,  13,  19,  20,  140,  141 ;  persons  interested  in  equity  of 
redemption  may  be  made,  in  master's  office,  137,  264  ;  prior  mortgagees  not 
to  be  made,  unless  relief  sought  against  them,  137,  255;  practice  where 
unnecessary  made,  137 

Payment  of  money  in  suits  for,  defendant  may  move  to  dismiss  bill  before 
decree  on,  132,  133;  or  to  stay  proceedings  after  decree,  133  ;  after  which, 
decree  may  be  enforced  on  subsequent  default  in,  133;  time  and  place 
for,  141,  142;  enlargement  of  time  for,  142,  148;  master  to  appoint,  into 
some  bank,  138,  265.  266 ;  proceedings  where  account  chaueod  by.  after 
decree  or  report,  138,  139,  268,  269  ^      ^' 

Possession,  delivery  of,  on  or  after  final  order  for,  129  264 

Report  in  suits  for,  forms  of,  408-406  ' 

Sale  may  be  directed  in  lieu  of,  129 ;  conditions  as  to,  129  et  seq.;  deposit  on, 

_     131 ;  time  for,  130.  131  ;  quae-':  whether  granted  after  decree  for  foreclo- 

sure,  131 ;  where  directed,  other  incumbrancers  to  be  brought  in,  136  255 

Suit  for,  proceedings  in,  when  defendant  canuot  be  found,  38 ;  defendant  may 
move  to  stay  proceedings  after  decree,  or  to  dismiss  bill  before  decree  in 
on  payment  of  amount  due,  132,  133.  ' 

See  MORTGAGE.    MORTGAGEE.     MORTGAGOR. 
FOREIGN  PAETS, 

Affidavit!),  &c.,  how  sworn  in,  665-568 ;  of  service  of  biU,  how  sworn  in,  84, 

285 
Answer,  how  sworn  in,  60.  , 

See  BILL.    EXAMINATION.     SERVICE. 
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Abstraot  of  title,  400 

AooountB  of  personal  estate,  858 

Of  rents  and  profits,  of  real  estate,  369 
Advertiaement  for  absconding  defendant,  86,  70 
For  sale  under  decree,  809 
For  creditors,  to  come  in  under  decree,  898 
AfiSdavit, 
General  form  of,  814,  346 
Title  and  commencement,  846  * 

Jurat  to  ordinary,  180;  of  illiterate  person,  345';  joint  affidavit,  346 
On  production,  100,  365 
Of  service  of  order  or  decree  requiring  an  act  to  be  done,  846 ;   of  office 

copy  bill,  81 ;  of  notice  of  motion,  347  ;  of  petition,  861 
In  support  of  motion  to  amend  bill,  under  Order  IX.,  sec.  14,  847 
By  creditor,  in  support  of  motion  for  administration  order,  847 
By  legatee,  in  support  of  same,  348 
By  next  of  kin,  in  support  of  same,  349 
Of  execution  of  deed  by  an  attesting  vritnesfl,  861 
By  a  person  not  an  attesting  witness,  352 
To  be  annexed  to  interpleader  bill,  852 
To  obtain  order  to  examine  a  witness  de  bene  ease,  852 
To  obtain  order  for  a  commission  to  examine  out  of  jurisdiction,  853 
To  support  app\ication  for  an  order  appointing  a  guardian  to  an  infant  de- 
fendant and  for  maintenance,  364 
To  prove  judgment  debt,  350  ;  mortgage  debt,  850 
Of  attendance  to  receive  money,  853 
Of  non-payment  of  money  reported  due,  354 
Of  fitness  of  proposed  receiver,  360 
Of  justification  by  receiver's  sureties,  361 
Of  justification  of  surety  on  appeal  bond,  291 
For  fixing  a  reserved  bidding,  361 
Of  fitness  of  proposed  auctioneer,  362 
Of  auctioneer  as  to  result  of  sale,  363 
Of  insertion  of  advertisement  of  sale,  &c.,  363 
Verifying  advertisement  of  sale,  861 
Verifying  abstract,  349 

Verifying  accounts  and  answering  enquiries  as  to  real  and  personal  estate,  364 
Verifying  receiver's  account,  860 
In  support  of  petition  to  tax  solicitor's  bill  of  costs,  892 
Agreement  to  be  signed  by  purchaser  under  decree  for  sale,  157,  271 
Answer, 
General  form  of,  58,  334 
Title  and  commencement,  334 
Answer  of  an  infant,  835 

Commencement  of  answer  of  lunatic  and  hia  committee,  885 
Jurats  to  answers,  general  jurat,  58 
Of  illiterate  person,  59,  335 
Of  married  woman,  836 
Of  guardian  to  infant,  336 
Of  joint  answer,  336 
Of  a  corporation,  337 
Of  quaker's  answer,  836 
Appointment  of  judge  in  chambers,  149 
Of  receiver  by  judge  or  master,  169 
Authority  from  relator  to  file  information,  817 
from  next  friend  to  file  bill,  317 
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FORMS— (Con/ifl««/.) 
Bills, 
General  form  of  address,  commencement,  and  title  to,  818 
Of  bill  by  husband  and  wife,  313 
By  wife  and  next  friend,  814 

By  infant,  816  I: 

By  lunatic,  316 
By  railway  company,  816 
Of  information,  817 

Authority  from  relator,  817  ;  from  next  friend,  817 
,    Billof  foreclosure  or  sale,  19,  822 
By  judgment  creditor,  21 
Redemption,  21 
Partnership  account,  22 
For  dissolution  of  co-partnership,  22 
Specific  performance,  of  parol  agreement,  28 
Stay  waste,  24 
Stay  trespass,  25 
To  use  name  of  trustee,  26 
To  appoint  new  trustee,  26 
To  enforce  payment  of  annuity,  322 

'^^eatSrln^''^^^'^^^  ^^  ^^^*^  estate  by  the  purchaser  of  the  equitable 
To  remove  cloud  or  forged  deed  from  title,  327 

For  specific  performance  of  an  agreement  for  purchase  of  land,  or  in 

default  foreclosure,  23,  238  »  «,  ur  m 

To  declare  absolute  deed  to  have  been  intended  by  wa-.  of  security  only 

and  for  redemption,  329  ■>       J 

Endorsements  on  oflBce  copies,  28,  29 

Bond,  for  security  for  costs,  421 

For  security  on  appeal,  289,  300 
Certificate,  of  Lis  Pendens,  414,  551,  665 
Of  state  of  cause,  414 
Of  final  order  of  foreclosure,  414 

Of  bank  manager  of  non-payment  of  mortgage  money  424 
Conditions  of  sale,  165 
Conveyance  under  a  decree  for  sale,  425 
Costs, 
Of  demurrer  allowed,  428 
Of  demurrer  over-ruled,  429 
Of  interlocutory  motion  in  chambers,  refused,  430 
Of  creditor  proving  claim  on  mortgage,  431 
The  same  on  judgment,  431 
Of  obtaining  final  order  of  foreclosure,  431 

Of  motion  for  injunction  considered  as  an  interlocutory  application.  432 
Defendant's  costs  on  same,  461  •'*'*'  >      - 

On  motion  to  dissolve  injunction,  462 
Of  cause,  pro  confesso,  plaintiff's  coHts,  435 
Plaintiff's  costs  of  cause,  defended  suit,  442 
Of  sale  and  conveyance,  444 
Purchaser's  costs  447 
Of  appointing  receiver,  448 

Of  passing  receiver's  accounts,  plaintiff's  costs,  449 
The  same,  receiver's  costs,  450 
Defendant's  costs  of  suit,  461 

Master's  office,  459 
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TOVi,MB— (Continued.) 

Costs — (Continued.) 

Appeal  from  Master's  report,  459 

On  appeal  to  Court  of  Error  and  Appeal,  appellant's  costs,  463 

Respondent's  costs,  464 
Decrees, 

Form  of  introductory  part  of,  o88,  389 

For  redemption,  889 

For  specific  performance,  389 
Demurrer; 

Title  and  commencement,  331 

Conc]us)*?ii,  382 

For  want  of  eqr*  y,  332 

For  want  of  par  cies,  332 

For  multifariousness ,  333 

Of  Statute  of  Frauds,  333  ' 

Endorsement.     See  FORMS.     Indorsement. 
Exhibit,  endorsement  on,  314. 
Fiat,  on  petition  for  re-hearing,  391 
.Endorsements  on  office  copies  bill,  28,  29  ;  in  mortgage  suits,  129,  135,  281 ; 

On  answer,  58 

On  decree,  schedule  A.,  139,  257 

On  decree,  schedule  B.,  140,  258 

Ou  decree,  schedule  N.,  150,  201 

On  decree  requiring  act  to  be  done,  of  consequence  of  disobedience,  335 

On  exhibit,  344 

On  petition  for  re-hearing,  391 
Information,  commencement  of,  316 

Authority  from,  relator  to  file,  317 
Judge's  appointment,  149 
Jurats,  to  answer,  58,  59,  335,  337 

To  affidavits,  180,  345,  346 

Of  execution,  180,  368. 
Master's  office, 

Surcharge,  396  ;  notice  of,  396 

Headings  and  conclusion  for  deposiiiocs  ju  examination  or  oross-exami- 
mAxoa  of  witnesses,  897,  398 

Advertisement  for  creditors,  898 

Advertisement  for  sale,  399 

Abstract  of  title,  400 

Notice  to  attach  thereto,  402 

Report,  on  sale  under  decree,  157,  270  ^ 

Report  in  foreclosure  suit,  no  parties  added,  403 

Report  in  same,  where  parties  added,  404 

Subsequent  r*(port  in  same,  406 

Report  in  specific  performance  suit,  406 

Report  in  adninistration  suit,  407 
Notices  of  motion. 

Title  and  commencement  of,  in  cou:rt,  337 

Cocclusion,  337 

Title  and  :ommencement  of,  in  chambers,  338 

Conclusion,  838 

For  administration  of  estate  of  deceased  person,  86 

To  enlarge  time  for  filing  affidavit  under  four  day  order  for  production, 

For  time  to  answer,  338 

For  leave  to  open  biddings,  838 
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Notices  of  Motion — (Continued.)  ^i*jf 

For  special  injunction,  342 

For  injunction  to  stay  proceedings  at  law,  339 

For  injunction  to  stay  waste,  339 

For  injunction  to  stay  cutting  of  timber,  342  S 

To  dissolve  injunction,  342 

For  appointment  of  receiver,  339 

To  dismiss  bill  for  want  of  prosecution,  339 

To  amend  bill,  339 

To  dissolve  injunction,  342 

To  take  bill  pro  confeaso,  340 

To  take  bill  pro  con/esso  against  absent  defendant,  70 

To  enlarge  time  for  payment  of  mortgage  money,  340 

For  purchaser  to  pay  purchase  money  into  court,  340 

To  assign  guardian,  340 
,  For  security  for  costs,  341 

For  an  order  nisi  to  dismiss  bill  on  default  of  giving  security.  341 
For  decree,  341  • 

For  an  order  for  substitutional  service  on  attorney  at  law,  841 
To  discbarge  receiver  on  payment  of  money  into  court.  341 
Notices  generally, 
To  admit  and  inspect  documents,  343 
To  produce  documents  at  examination  and  hearing,  848 
Of  examination,  254 
Of  filing  answer,  842 
Of  filing  replication,  343 
To  settle  or  pass  decree  or  order,  344 
To  annex  to  abstract  of  title,  402 
In  case  of  absconding  defendant,  37 

Oath  to  be  administered  to  guardian  of  infant  defendant.  336n 
Orders,  ' 

Title  and  commencement,  369 

For  security  for  costs,  369 

For  substituted  service  of  bill  of  complaint,  369 

For  service  of  bill  in  Lower  Canada,  370 

For  service  of  bill  out  of  jurisdiction,  370 

For  service  of  bill  by  advertising,  370,  371 

For  married  woman  to  answer  separately  from  her  husband.  371 

Allowing  demurrer,  371 

Over-ruling  demurrer,  383 

To  amend,  372 

To  amend  by  adding  a  party  defendant,  386 

Appointing  guardian  ad  litem  to  infant,  372 

Fro  con/esso,  of  course,  372 

Pro  con/esso,  after  service  by  advertisinff,  372  ■' 

To  produce,  373  ^  f 

iVt«  on  non  production,  373 

Absolute  on  non-production,  386 

For  taxation  of  solicitor's  bill  of  costs,  874 

To  read  pleadings  and  proceedings  in  another  cause,  375 

Directing  accounts  and  enquiries  under  administration  order.  212  875 

Appointing  new  day  for  payment  of  money,  376  ' 

Final  for  foreclosure,  376,  877 

Final  for  sale,  378 

To  elect,  378 
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Ordera— (Continued.) 
To  dismiss  for  want  of  prosecution,  879 
To  examine  de  bene  esse,  379 
To  revive,  379,  380,  381 

Enlarging  time  for  payment  of  mortgage  money,  882 
On  petition  for  re-hearing,  887 
For  subpoena  to  issue  to  Lower  Canada,  386 
Appointing  guardian  and  directing  maintenance.  382 
For  injunction,  383 
To  dissolve  injunction,  383 

To  discharge  from  custody  a  party  committed  for  contempt.  884 
For  writ  of  arrest,  384 
For  vesting,  385 

For  delivery  of  possession  after  final  order  of  foreclosure,  385 
To  prove  exhibits  viva  voce  at  hearing,  385 
To  change  solicitor,  386 
To  issue  subpoena  to  Lower  Cai:ada,  386 
Petitions, 

For  appeal,  299,  633 
For  re-hearing,  390 
Judge's  fiat  thereon,  391 
.  Undertaking  and  certificate,  391 
To  tax  solicitors  bill  of  costs,  391 

'^°'*  ardian  392°''^  ^'****  "°'^"  ^^  ^'*'*'  '^^'  ^^'  """^  ^"^^  appointment  of 
Power  of  attorney  to  receive  money,  424 
Praecipe  for  order  to  elect,  378 

For  order  to  revive,  379,  380  -» 

Receiver's  accounts,  plaintiflF's  and  receiver's  costs  of  passing,  449 
Receiver's  costs  of  appointment  and  passing  account,  448  449 
Receiver's  recognizance,  422 
Replication,  95 
Reports, 

In  foreclosure  suit,  no  parties  added,  403 

The  same  where  parties  added,  404 

Subsequent  report  in  same,  406 

In  specific  performance  suit,  406 

In  administration  suit,  407 
Sale, 

Agreement  by  purchase  at,  157;  conditions  of,  166 
Style  of  cause  after  revivor,  380,  881 
Writs, 

Of  subpoena,  415 

Of  fi.  fa.  for  costs,  415 

Of;?,  fa.  for  debt  and  costs,  416 

Of  appeal,  287 

Of  arrest,  417 

Of  injunction,  418 

Of  attachment,  419 

Of  sequestration,  419 

Of  assistance,  420. 
FRAUD,  how  alleged  in  bill,  17 

*^"!S™??  A7a°T  *5  *°'  ^''^ '  e^ne'-aHy.  476 ;  misrepresentation  and  con- 
cealment, 476  ;  frauds  on  creditors.  47«.-  nn  r^ar^^J^c  ^»«.,i:„„i- ij-kj„  ♦„ 

ijiposition,  478 ;  voluntary  deeds,  479.    See  CEAi^CEM,  COViioF^  "' 
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ippointment  of 


FRAUDS,  STATUTE  OP,  may  bo  set  up  bj  demurrer,  65  ;  efeot  of,  on  oontraotf 
relating  to  real  estate,  493.  494.  «w««»«i* 

FRIDAY,  GOOD.  See  GOOD  FRID\7. 
FRIEND,  NEXT.  5ee  NEXT  FlllEND 
FURTHER  DIRECTIONS, 

FUTTlRp"Rr(f  PT«''''^'  ^'"''  -^f  ^'  -^^'  272 ;  time  for  oervice  of  notice  of,  254. 
FUTURE  RIGHTS,  court  will  not  declare,  124. 

G. 

GAOLS,  prisons  of  Court  of  Chancery,  526. 
GAOLERS,  officers  of  court,  473. 
GENERAL  ORDERS.     5.e  ORDERS,  GENERAL. 
S^2li  ^'^IDA  V,  notice  of  motion  given  for,  irregular.  4. 
GOVERNOR  GENERAL,  ,        »      r,  ». 

Court  to  be  holden  at  pl.aco  appointed  by,  473 

Judges  may  be  removed  by,  on  address  from  both  houses  of  parliament  467  • 
subject  to  appeal  to  Privy  Council,  467 

Officers  to  be  appointed  by,  viz.,  one  Accountant,  470  ;  additional  Clerks  of 
l>ourt,  4/2;  one  Master  in  ordinary,  469,  one  Registrar.  469:  and  a  Ser- 

.    geant  at  arms,  470  of, 

Seal  of  court,  to  be  appointed  by,  467. 

Ad  litem,  appointment  of,  to  ir,fant  or  person  of  unsound  mind,  71  et  tea.;  after 
decree,  /2,  2^0 ;  practice  and  proceedings  on,  72  et  aeq.;  where  suit  revived 
49  ;  notice  of  motion  for,  71  ;  how  served,  71  ;  practice  on  refusal  to  act 
Dy,  /d  ;  or  death  of,  tS  ;  appointed  in  chambers,  74;  Deputy  Ma-«ter  may 
appoint  for  infants  only.  74,  215  :  may  be  appointed  on  application  of  party, 
^da ;  may  be  appointed  on  motion  for  administration  order,  88 

Answer,  how  signed  and  sworn  by,  336 

Infant,  of  act  relating  to  appointment  of,  553;  how  appointed.  175,  554;  by 
whom  554  ;  security  to  be  given  by  bond,  555  ;  condition  of,  655  ;  autho- 
rity of  guardian.  555  ;  removal  of,  556 ;  may  be  appointed  ou  appUcation 
for  sale  of  infant's  estate,  167,  514,  i-fuvuuuu 

See  INFANTS.     LUNATIC. 
GUARDIANSHIP  OF  INFANTS, 

Applications  for,  made  in  chambers,  146. 

iS«e  GUARDIAN.    INFANTS. 

H. 

S^?«^x?^^^^^^^'  J"^8e  in  chambers  may  grant  writ  of,  148 

HEARING.     See  CAUSE,  SETTING  DOWN. 

HEIR  AT  LAW,  may  have  decree  for  administration  without  serving  bill  onco-heir 

TTTT«T,  }lL  """^y  ""•'®  °''<^^'*  f"''  "dministration  without  bill  filed.  85.  ' 

HUSBAND  AND  WIFE.     See  MARRIED  WOMAN. 


ition  and  con- 


I. 
IDIOT.    5ee  COMMITTEE,  LUNATIC. 

IMPERTINENCE,   exceptions  for  abolished,   253 ;  allegation  in  answer  that  its 
TMr.rkMr.^  *^  "°*  *°  ^^  '^"  ftdmission,  is  impertinent,  62. 

INCOME,  husband's,  guide  in  alimony  suits.  505,  506. 

INCUMBRANCERS,  orders  as  to,  iu  suits  for  foreclosure  or  sale,  136,  et  teg..  264 
et  acq,  x  »    «« 

Prior,  to  be  made  parties  when  relief  sousht  against  them,  l.*?7  255 
Priority  of,  need  not  be  determined  before  sale°dirocted,  129 
Bale  of  mortgaged  property  iu  lieu  of  foreclosure  may  be  directed  on  appli- 
75 


*■•  ■  t 
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of  solicitor,   208 ;    or  party  suing,  or 


cation  of,  129  ;  terms  on  which  granted,  130 ;  as  to  deposit,  180,  131 ;  aa 
to  conduct  of,  131,  266  ;  qucere,  whether  directed  after  decree  of  foreclo- 
sure, 131 ;  or  against  dissenting,  130;  where,  directed,  other  incumbrancers 
to  be  brought  in,  136,  255 

Subsequent,  when  to  be  added  by  master,  137  et  seq.,  254,  et  seq. ;  qucere 
when  not  directed  by  decree,  255;  evidence  ou  which  made  parties,  186 
et  Keq.,  254,  265  ;  to  be  served  with  oflBce  copy  decree,  137,  255;  endorse- 
ment on,  (schedule  A.,)  139,  257  ;  effect  of  failing  to  appear,  137,  256; 
allowed  no  costs  for  disclaiming,  137 

Suit  by  subsequent,  parties  to,  137,  255. 
INDORSEMENT,  Affidavits,  on,  208,  209 

Bills,  on,  28;  in  mortgage  cases,  29,  135,  281 ;  where  served  out  of  the 
jurisdiction,  33 

Decree,  on,  when  served  on  persona  made  parties,  schedule  N.,  150,  201 ; 
schedule  A.,  139,  257  ;  ,when  served  before  process,  235,  236 

Documents,  on,  208,  209 

Exhibits  on,  844 

Petitions,  on,  in  nature  of  bill  of  review,  275,  276  ;  for  re-hearing,  fiat,  &c., 
391 

Pleadings,  on,  name  and  address 
defending  in  person,  209 

Writs,  on,  208,  209. 
INFANTS, 

Access  to,  513  ;  fict  respecting,  557,  558 

Answer  by,  334,  335 

Bill  must  contain  description  of  next  friend,  18,  315 ;  next  friend  need  not  be 
of  ^ubstance,  18,  316  ;  dismissed  if  not  filed  by  next  friend,  315 

Cestui  que  trusts,  when  sufficiently  represented  in  a  suit  by  trustees,  12 

Custody  of,  513,  557;  act  respecting,  557  et  seq. ;  father  usually  entitled  to, 
558  ;  may  be  given  to  mother  where  children  under  12,  557 

Equity  of  redemption  of,  may  be  sold  in  lieu  of  foreclosure,  130  et  seq. 

Estate  of,  may  be  sold  under  direction  of  court,  613,  514;  petition  for  to  be 
presented  by  guardian,  or  person  applying  to  be  appointed  guardian,  167  ; 
practice  on  application  for  sale  of,  166- 1G8 

Guardian  of,  how  appointed,  175,  553,  554;  may  be  appointed  on  application 
for  sale  of  estate  of,  167,  614;  to  give  security  by  bond,  655;  condition 
of,  555  ;  authority  of,  555,  556  ;  removal  of,  656.     See  GUARDIAN. 

Guardian  ad  litem  to,  how  appointed,  71 ;  where  infant  made  party  ai.er 
decree,  72,  74,  240  ;  may  be  appointed  on  application  of  infant,  238.    See 

Guardianship  of,  application  as  to,  to  be  made  in  chambers,  146 

Jurisdiction  of  court  as  to,  489-513.     See  CHANCERY,  COURT  OF. 

Maintenance  and  advancement  of,  application  for  to  be  made  in  chambers, 
146  ;  form  of  order  directing,  382,  383 

Mortgagor,  sale  may  be  directed  against,  in  lien  of  foreclosure,  130  et  sen. 

Motion  for  decree  in  what  cases  allowed,  90,  263 

Next  friend,  sues  by,  18,  19,  315 

Sale  of  estates  of,  may  be  ordered,  166,  513  ;  but  not  contrary  to  a  devise, 
614  ;  how  application  for,  to  be  made,  514  ;  guardian  may  be  appointed  on, 
167,  514;  court  may  direct  execution  of  conveyance  on,  614;  money  raisei 
by,  to  bo  applied  as  court  directs,  515;  quality  of  moneys  raised,  515; 
composition  for  dower  may  be  made  on,  515 ;  order  as  to,  166  et  seq.t,  mode 
of  procedure,  166  et  seq.;  petition  for,  how  presented,  167  ;  form  and  veri- 
fication of,  167,  168,  892  et  seq  ;  infant  to  be  produced,  168;  examined  if 
above  7  years  old,  168 ;  master  may  examine,  168 ;  advertisement  for.  how 
settled,  166, 

INrORMANT,  word,  "plaintiff,"  includes,  in  Orders  of  June,  1853,  2. 
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"  bill "  in  Orders,  June, 
208 ;  or  party 


INFORMATION, 

Form  of  address  of,  313  ;  commencement,  316  ;  word 

1853,  includes  information,  2 
Names  and  address  for  service  to  be  endorsed  on,  of  solicitor, 
acting  in  person,  209.    See  BILL. 
INJUNCTION,  order  as  to,  119,  120;  general  principles  regulating,  120  et  seq.,  300 
et  seq. 
Administration,  motion  for,  may  be  granted  on  proceeding  by,  87,  122 
Affidavits  in  support  of  motion  for,  123  ;   may  be  used  to  support  or  contra- 
dict answer,  123  ;  amendment  of  bill  waives  notice  of  motion  for,  811  ;  but 
does  not  dissolve  unless  record  be  changed,  311  ;  answer  treated  as  an  affi- 
davit on  application  for,  or  for  the  dissolution  of,  123,  311 
Applications  respecting,  usually  made  by  motion,  310 ;   sometimes  by  peti- 
tion, 310,  311 
Awarded :     1    To  restrain  proceedings  in  other  courts,  where  the  defence 
cannot  be  properly  raised,  120  et  seq.,  309,  601,  602  ;    as  to  proceedings 
against  executors,  87  i.        . 

2.  To  restrain  wrongful  acts  of  a  special  nature,  309,  ex  gr.  alienation 
or  removal  from  the  jurisdiction,  of  property,  310;   breach  of  contract, 
trust,  or  confidence,  309  ;  infringement  of  copyright  or  patent  right,  309  ; 
interpleader  suits,  in,  on  what  terms,  310;   obstruction  of  ancient  lights, 
309;   nuisance,  public  or  private,  310;  trespass,  309;  waste,  jurisdiction 
of  court  in  cases  of,  309,  490,  491,  604,     See  CHANCERr,  COURT  OF. 
WASTE. 
Breach  of,  plaintiff's  rights  on,  311 
Damages  may  be  awarded  in  suit  for,  309 
Default  of  answer,  on,  abolished,  119 
Demurrer  allowed  or  dismissal  of  bill  puts  an  end  to,  311 
Evidence  on  motions  for,  or  to  dissolve,  311 
Ex  pane,  when  granted,  310 

Law,  to  stay  proceedings  at,  119  et  seq.  501,  502  ;  how  obtained,  120 ;  motion 
for,  121 ;    service  of  notice,  339  ;  affidavit  on,  what  to  contain,  839  ;  nul- 
lity, should  not  be  treated  as,  though  improperly  obtained,  311 
Prayed  for,  should  be,  by  bill,  310;  when  granted,  when  not  prayed  for,  311 
Service  of,  should  be  personal,  312 
Vacation,  may  be  moved  for  in,  by  petition,  310 

Waste,  to  stay,  310,  490-492 ;  where  party  in  possession  claims  by  adverse 
legal  title,  504. 
INQUIRIES,  .  .       ^.         .^  „, 

As  to  personalty  outstanding  or  undisposed  of,  &c.,  in  administration  suit,  87 

Form  of  order  for,  212,  213. 
INROLMENT,  decrees,  of,  practice  as  to,  214;  within  what  time,  213  ;  effect  of, 

213  ;  when  vacated,  214;  on  ground  of  surprise,  or  mal&  fides,  214. 
INSTRUMENTS,  executed  under  Chancery  Act  valid  as  against  infants,  616; 

lunatics,  510,  511 ;  partition,  512. 
INSUFFICIENCY,  exceptions  for,  to  affidavit  on  production,  99. 
INTEREST,  in  subject  matter  of  suit,  where  suit  becomes  defective  by  transmission 

of,  45.     See  DEFECTIVE. 
INTEREST,  computation  of,  directed  by  decree,  how  made,  195-199,  808;  on  debts 

and  legacies,  200,  412  ;  on  mortgages,  195,  196,  308  ;  on  purchase  money 

of  land,  197  ;  master  may  make  rests,  193. 
INTERLINEATIONS,  in  affidavits,  should  be  initialed  by  commissioner,  ^44  ;  also 

in  accounts  sworn  to,  360. 
INTERLOCUTORY,  orders,  not  to  be  enrolled,  213. 
INTERPLEADER  SUITS,  defendant  in,  when  to  give  security  for  costs,  7  ;  bill  in, 

319 ;  observation's  on,  320  ;  injunction,  when  granted  in,  310. 
INTERPRETATION,  of  words  used  in  orders  of  June,  1863,  2,  3. 
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INTERROGATORIES, 

Bill  of  complaint  not  to  contain  any,  26 

Examination  ofpnrties  and  witnesses  upon,  not  allowed  without  leave  110. 
INVENTOR  v7't  "ir^  T'^r-"'  ""'  of  jurisdiction.  245.  *  '""""'  "^ ' 

IRRFOTir  AHTTv      ^''i^y  lunatic's  committee.  508.  509;  how  verified   509 
ISSUE  •  "''''^  "«*''"''  ""^*  ^'  'P'''^^'^  ^^  °°'ice,  176,  278    ' 

'tt  I'^S^Sn""-'''"'"''  '''  «ff-tof-Fassingpublication, 

J. 

''''''''cISro  ":  mal  {%  '^4^1  ''''  °^^^  ^"^"'"^  ^^^  ^^^---.  ^^^ 
Deputy-registrnrs  may  be  oppointed  and  removed  by,  470.  471 

O  wh    f  % '^^  T'^'^y  ™"y  ^'  nppointed  and  removed  by  470  471 
Oath  of  olface  to  be  taken  by,  469  •'^'        ' 

Retiring  annuities  of,  468 
Salaries.  467^^  468;  how  provided  for,  468 
JUDftVlPMr^!i°'''  ^^'"  ""    ! '  -'^'  '"'^y  s*'  together  or  separately,  473. 

"^''Tni'dSron^g^  '^'^"^  "^  notwithstanding  Tbatem^it  between  hearing 

^Trnl^ll'!'o^r  "'*  *'  '^  '^''™^''  ""^^^^  ^^l^ibi'^  deposited  with  regis- 
JUDGMENT  CREDITORS.     See  CREDITORS 

JumcuL  COMM.XX.E  OF  THE  IZTdomoi^.  sumnr  council. 

''"tlis"'  „°ft?,73r'  °'  '""™  "  '■^'™'"'°'  18"  ■  »f  illiterate  per. 

-Sfifi  FORMS.     OATH 
JURISDICTION  OF  THE  COURT, 

Affidavits  how  sworn  out  of,  34,  180,  285,  666 

Answer,  how  sworn  out  of,  60 

BUI,  how  served  o„.  of,  34,  180,  624  ,  toe  f„r  ..swertog  when  ..  .erred, 

y:^!^^^  ft^L^^tf^r"^"^'-  ""^'■"  -' »'- =«««i «'  ^/ 

-S«  ISSUE  '        '  ^^*°  allowed  or  directed,  622,  523. 

JUST  ALLOWANCES, 

What  master  to  allow  under  head  of,  195,  198. 


K 


KNOWLEDGE,  means  of,  to  be  shewn  in  affidavits,  178,  270. 
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L. 

LAND.    Vesting  order  may  be  made  instead  of  conveyance  of.  520 
Sale,  of  by  court,  152,  et  aeq. 

^'flrms  ''P3°3°gP*''^°^*™*°<=«  "^  contract  concerning,  observations  on,  818; 

Decree  for  specific  performance,  389. 

T  A  am  f^f«^^^nI?'  SPECIFIC  PERFORMANCE,  VESTING  ORDER. 
LAST  ANSWER,  meaning  of  term,  40,  116,  117 

LAW,  proceedings  at,  how  and  when  restrained  by  injunction,  120  et  tea.,  339  • 
jurisdiction  of  court  as  to,  501  K  »      "  f 

Questions  of,  may  be  decided  in  Chancery,  119. 
5ee  LEGAL  RIGHT. 
LEGACY,  interpretation  of  word  in  orders  of  June,  1853,  8 

Computation  of  interest  on,  200,  412. 
LEGAL  RIGHTS,  court  of  Chancery  may  determine.  119  9 

Decided,  how,  119 

Decree  declaratory  of  mere,  not  made,  119. 
LEGATEE,  interpretaticn  of  word  in  orders  of  June,  1858,  3 

May  obtain  order  for  administration  of  personal  estate  of  deceased,  85:  real 
estate,  85;   form  of  affidavit  on,  349 
Tx^wnJ^L?^^^  "^  *®  parties  in  administration  suits  by  or  against,  11,  tt  tea. 
iZ^^^t^:,  practice  where  pleading,  petition,  or  affidavit,  of  unnecessary,  253 
liiil  iJiKb,  between  co-defendants  not  privileged,  102. 
LETTERS  PATENT.     See  PATENT. 
LIEN,  none  on  documents  produced  for  inspection,  103 

Production  of  documents,  no  defence  against  the,  103,  866 
»«,T»,^^°^'*'"°'''  ^°^  aflfected  by  change  of  solicitor,  312. 

LIMITATION  OF  SUITS,  act  respecting,  562  et  ,eq.;  period  within  which  action 
to  recover  land  or  rent  to  be  brought  in  equity,  563 ;  in  cases  of  express 
^t„t™,",S^*'  °°^'  concealed  fraud,  564;  acquiescence,  564. 
LIMITATJONS,  STATUTE  OP,     '        '      ^ 

May  be  set  up  by  demurrer,  48. 
LIS  PENDENS,  as  to  doctrine  of,  27  ;  act  as  to  registration  of  certificate  of,  565  : 
effect  of  registration,  27,  521 ;  where  necessary,  27 ;  how  discharged,  27^ 

LONG  VACATION,  time  for,  3.    See  VACATION. 
LUNATIC,  meaning  of  vford  in  Chancery  Act,  506 

Act  relating  to,  506  et  aeq. 

Answer  by,  335  ;  by  committee  inrhero  so  found  by  inquisition,  60 ;  otherwise 
by  guardian  ad  litem,  GO 

Bill,  committee  of,  should  obtain  leave  of  court  before  filing,  316;  if  found  by 
inquisition  to  be  filed  by  committee,  316  ;  otherwise  by  next  friend,  816  • 
or  Attorney-General  may  file  information,  316 

Coinmission  de  lunatico  inquirendo,  application  for,  to  be  made  in  chambers, 
14« ;  may  be  dispensed  with,  506 ;  traverse  of,  within  what  time,  507  • 
•where  tried,  507  ;  new  trials  of  may  be  granted,  508  ;  traverser  to  file  secu- 
rity, 607  ;  when  traverser  barred,  507  ;  proceedings  in  lieu  of  traverse 
where  no  commission  issued,  508 

Committee,  how  appointed,  175,  508  ;  to  give  security  and  file  inventory  veri- 
fied by  oath,  508,  509 ;  to  npply  to  court  to  sell  or  mortgage  real  estate 
where  personal  estate  insufficient,  508,  509  ;  what  petition  for,  to  contain, 
509 ;  practice  on,  509,  510 ;  may  execute  valid  conveyances  under  direc- 
tion of  court,  510,  511 ;  costs  of  proceedings  to  be  paid  out  of  estate  of 
luiiatic,  oil 

Debts  of,  to  be  paid  rateably,  509 

Guardian  ad  litem  to,  how  appointed,  71 ;  after  decree,  240;  practice  as  to, 
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LUNATIC— (Con<in««rf.) 

72-74 ;  master  cannot  appoint,  74 ;  must  be  appointed  ia  chambers,  74 ; 

may  be  appointed  on  motion  for  administration  order,  88 
Information  on  behalf  of,  form  of  commencement  of,  216 
Jurisdiction  of  court  as  to,  240,  490,  606  el  seq. 
Mortgngee,  committee  may  net  for,  510 
Next  frieno  ^f,  may  file  bill,  216 
Partner,  where  one,  becomes,  240 
Pro-confesso  order  against,  void,  71 
Property  of,  care  of,  240,  508 ;  committee  to  give  security  and  file  inventory 

of,  verified  by  their  oath,  508,  509 
Protector  of  settlement.  Court  of  Chancery  is,  under  act  for  assurance  of 

estates  tail  in  case  of  a,  558 
Relator,  on  information  filed  by  Attorney-General,  516 
^  Supplemental  order,  where  sole  plaintiff  becomes,  before  decree,  48 
"Specific  performance  of  contract  by,   how  enforced,   511:    costs  in  suits 

for,  241 
Trustee,  comstiittee  ma^  act  for,  610. 
See  CHANCERY,  COURT  OF. 

M. 

MAINTENANCE, 

Infants,  of,  application  for,  to  be  made  in  chambers,  146  ;  evidence  required, 

167  ;  form  of  i)etition  for,  392-396  ;  form  of  order  for,  382,  883. 
MARRTAGZ,  practice  on  abatement  of  suit  by,  46,  et  aeq.,  278,  279  ;  before  decree, 

46 ;  does  not  abate  appeal,  533. 
MARRIED  WOMAN, 

Allowance  for,  &c.     See  ALIMONY. 

Answer  by,  when  joint,  60,  335  ;  separate,  60,  335 ;  order  for  separate  must 

be  obtained,  61,  335 ;  practice  as  to,  61,  62 ;  if  infant,  must  be  by  guardian, 

61  ;   form  of  jurat  to,  336 ;  commencement  of,  where  plaintiff  is  a,  314  ; 

form  of  order  for  separate,  371 
Applications  on  behalf  of,  must  be  by  next  friend,  9 
Bill  on  behalf  of,  when  to  be  filed  by  next  friend,  18,  315;  when  husband 

may  be  co-plaintiff,  18,  316  ;  next  friend  must  bo  a  solvent  person,  9,  18, 

815  ;  and  must  obtain  consent  of,   to  file  bill,  315  ;  commencement  of  bill, 

314,  315  ;  service  of,  on  husband  is  good  service  on  wife,  Bl,  61 ;  order  to 

take,  pro  confeaso  against,  01, 
Next  friend  of,  must  be  solvent,  9,  18,  315 
Fro  eonfeaao.  order,  against  a,  how  obtained,  61. 
See  NEXT  FRIEND. 
MASCULINE  GENDER,  words  importing  the,  include  females  in  Orders  of  June, 

1853,  2. 
MASTER, 

Appointment  of,  469 

Accounts,  power  of,  in  taking,  193;  practice  as  to  taking  generally,  194;  in 

foreclosure  or  redemption  suits,  195;  in  specific  performance  suits,  197; 

on  judgments,  197  ;  in  cases  of  partnerships,  197  ;  of  principal  and  agent, 

198;  of  trustees,  198;  of  executors  and  administrators,  198 
Advertisement  for  creditors  and  next  of  kin,  199 
Appointments,  issued  by,  187,265;  how  served,  187;  defanit  in  attendance 

on,  187,  265 
Book  to  be  kept  by,  189 
Conveyances  to  be  settled  by,  200 
Decree  when  brought  before,  185 ;  manner  of  prosecution  of,  185  ;  considera* 

tion  of,  186  ;  as  to  who  may  attend,  187 
Deeds,  execution  and  delivery  of,  directed  by,  200 
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MASIEU— (Continued.) 

Docuinents  to  be  produced  before,  199 

Examination  of  parties,  199 ;  and  witnesses,  199 ;  bow  bad  in  counties 
where  no,  240 

Guardian  ad  litem,  application  by  party  to  appoint  a,  may  be  made  to 
deputy,  238 

Occupation  rent,  to  fix,  193 

Parties  to  be  examined  before,  199 ;  added  by,  200 ;  how,  136;  how  served, 
201 ;  prior  and  subsequent,  when  to  be  added  in  suits  for  foreclosure  or 
sale,  137,  254,  et  aeq. ;  qucere,  where  not  directed  by  decree,  255 ;  to  be 
served  with  oflace  copy  decree,  137,  et  teq.,  201 ;  form  of  notices  to,  139, 
140,  201 ;  eflFect  of  failing  to  appear,  137,  138,  201 ;  persons  interested  in 
equity  of  redemption  may  be  made  in,  137,  264 

Powers  of,  184,  186  ;  in  taking  accounts,  193,  et  teq. 

Proceedings  before,  184;  certificate  of,  191 

Reference  before,  directions  as  to  prosecuting,  185  ;  may  vary,  186 

Bents  and  profits  received,  &c.,  or  which  but  for  wilful  neglect  or  default 
might  have  been,  193,  195 

Rests,  power  of,  as  to,  193 

Repairs  and  improvements,  to  take  account  of,  193,  196 

Report,  no  document  to  be  recited  in,  193;  how  prepared,  settled,  and 
signed,  2C.'?.  et  seq. ;  practice  on,  202  ;  how  confirmed,  203,  269  ;  filing  of, 
203,  269 ;  duplicate  of,  may  bo  filed,  203,  269 ;  appeal  from,  203,  205,  et 
teq.  ;  practice  on  appeal  from,  205,  et  seq.,  269;  how  set  down  and  called 
on,  239;  days  for,  261,272;  error,  how  corrected  in,  204;  reviewing, 
206  ;  objections  and  exceptions  to,  unnecessary,  203,  269  ;  general,  as  to, 
204 ;  separate,  as  to,  204 ;  account,  proceeding  where  state  of  changed 
after,  in  mortgage  suits,  138,  et  seq.,  269,  et  seq.;  sale,  of,  166,  et  seq.,  270, 
et  seq.     See  FORMS. 

Sale,  mode  of,  directed  by,  200;  report  on,  156,  el  seq.,  270,  et  seq. 

Wilful  neglect  and  default,  193,  195 

Witnesses  examined  before,  199  ;  foreign  commission  may  issue  on  certificate 
of,  199.     See  MASTER'S  OFFICE. 
MASTER'S  OFFICE, 

Orders  relating  to,  184  et.  seq.,  214  et  seq. 

Accounts,  bringing  in,  188 ;  how  enforced,  188  ;  form  of  bringing  in,  190 ; 
power  of  master  in  taking,  193  ;  practice  as  to  generally,  194 ;  in  fore- 
closure or  redemption  suits,  195 ;  in  specific  performance  suits,  197 ;  on 
judgments,  197 ;  in  cases  of  partnership,  197 ;  of  principal  and  agents, 
198;  of  trustees,  198;  of  executors  and  administrators,  198;  as  to  allow- 
ance of  interest  in  taking,  308 

Advertisement  for  creditors,  192,  199;  and  next  of  kin,  199;  appointments 
in,  187  ;  how  served,  187  ;  default  in  attendance  upon,  187 

Bringing  in  decree  or  order  of  reference,  184;  accounts,  188 ;  how  enforced, 
188 

Book  to  be  kept  in,  189;  of  account  taken  as  prima  facie  evidence,  185 

Certificate  of  proceedinfe3,  191 

Conveyances  how  settled  in,  200 

Copies  of  proceedings  in,  190 

Costs  occasioned  by  refusal  to  admit,  187 

Creditors,  advertisements  for,  192 ;  claims,  how  proved,  192 ;  judgment, 
practice  of  as  to  taking  accounts  of,  197 

Decree  to  be  brought  into,  within  14  days,  184 ;  consideration  of,  185 ;  as  to 
who  may  attend,  187 

Directions  as  to  prosecuting  reference,  185  et  seq.;   to  be  observed  without 
warrant.  186:   as  to  who  mav  attend.  186.  187  :  dirent.ions  may  be  varied 
186        '        '  ,  ,        .         , 
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MASTER'S  OFFICE— (Continued.) 

Documents  to  be  pi  educed  in,  199 

Eviflein,c,  how  to  be  aiduced  in,  185;  witnesses  examined  in,  199;   foreign 

CO  iimissioa  to  issue  on  certificate  from,  199 
Executors  and  lidministrators,  practice  as  to  taking  accounts  in  oases  of,  198 
Foreclosure  suits,  prn       .   ;,  ,  to  lukiug  accounts  iu,  195 
Just  allowances,  at.' to,  '9o,  i  L'h 
Parties  to  bo  rxnmined  i..,  1')9 ;  added  in,  200,  201 ;  hoir  served,  201 ;  when 

not  proper  to  bo  muao  in,  16.     Ste  MASTER. 
T*(irtner8hip,  practice  in  taking  accounts  in  cases  of,  197 
Principal  and  agent,  practice  of  taking  accounts  in  cases  of,  198 
Proceedings,  certificate  of,   191;    taken  in  long  vacation,   qucere,   whether 

regulnr,  4 
Redemption,  suits  for,  practice  as  to  taking  accounts  in,  195;  p.rties  inter- 
ested in  equity  of,  maije  partios  ii),  ic, 
Reference,  order  of,  to  be  brought  in  within  14  days,  184;  how  prosecuted 
185,  et  seq.  ;  proceeding  on,  190,  191  ;  postponement  of,  191  ;  prosecution 
of,  may  be  transferred.  191  ;  court  may  undertake  reference  iu  lieu  of,  146 
Refusal  to  admit,  costs  of,  188 

Specific  performance  suits,  practice  as  to  taking  accounts  in,  197 
States  of  facts  abolished  in,  189 
Surcharge,  mode  of,  190 ;  notice  to  be  given,  190 
Trustees,  practice  as  to  takinpr  accounts  in  cases  of,  198 
,  Warrants,  issued  ^rom,  187,  188,  265;  when,  265;  to  consider  decree,  185- 
not  to  be  issued  separately,  187,  265.     See  MASTER.  ' 

MATTER  DNNECESSAUr,  practice  where  pleading,  petition,  or  affidavit  contains, 

MESSl  NGER,  oath  of,  on  filing  answer,  may  be  waived,  60. 

MINUTES  OF  UECxlER.     See  DECRE13. 

MISCELLANEOUS  POINTS  ON  ORDERS,  808  et  aeq. 

MISJOINDER  OF  PLAINTIFFS,  suit  not  to  be  dismissed  by  reason  of,  128. 

MISTAKE,  jurisdiction  of  court  in  cases  of,  479,  480.    See  CHANCERY,  COFRT  OF 

MONEY  IN  COURT,  how  controlled,  524,  524 ;  how  paid  out,  211,  624  ;   to  be  paid 

into  Commercial  Bank  with  privity  of  registrar,  211. 
MONEY,  MORTGAGE.     See  MORTGAGE. 
MONTH,  means  lunar  month  in  orders  of  June,  1853,  3. 
.MORTGAGE,  general  principles  as  to,  140  el  seq.  ;  485  et  seq. 
gV,        Absolute  in  form,  but  intended  as  security,  485-487 
Banks  of  province  may  hold  and  enforce,  488 
Chattel,  488 
tin-       ^'^'^'^  °^'  ^^^^  ordered  to  be  produced,  102  ;  execution  of  in  blank,  487 

Equity  of  Redemption,  sale  of,  487 ;  parties  interested  in,  made  parties  in  the 
Master's  office,  137 
. .  .,       Foreclosure  of,  orders  as  to,  129  et  seq. :  254  et  seq. ;  281-283. 
'■'"'       AVe  FORECLOSURE. 

Future  advances  and  floating  balance,  to  secure,  487 
Interest  on  money  secured  by,  19),  308 

Jurisdiction  of  court  in  cases  of,  486-483  ;  prior  to  the  4th  March,  1837,  615 
516  ' 

Money  secured  by,  interest  on,  195,  308  ;  stipulation  that  in  default  of  pay- 
ment  of  interest  that  principal  should  become  due  void,  487;  mortgagor 
entitled  to  six  month's  time  for  payment    f,  m  foreclosure  suit,  131 
Power  of  sale  in,  145,  487 

Redemption,  suits  for,  129  et  seq. ;  254  el  seq.  ;  281-283 
5fe  REDEMPTION 

Sale  of  property  held  on  may  be  directed  in  lieu  of  foreclo  nre,  129  et  sea. 
See  SALii  iiY  Xiliii  LOUiir. 
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MORTGAGE— ( Continued.) 

Vendor's  lien  for  purchase  money  lost  by  taking,  487. 
Sm  FORECLOSURE.    MORTGAGEE.    MORTGAGOR. 
MORTGAGEE,  \ 

Costs,  not  entitled  to,  in  equity  where  be  inBtitatet  harruMiag  proovadings 

at  law,  189,  256 
Default  in  payment,  has  right  to  call  in  mortgage  money  oo,  182 
Equitable,  by  absolute  deed,  48.>  iST 

Lunatic,  estate  of  may  be  conveyed  under  direotioo  of  c«art,  510 
Production  of  deeds  by,  102 

Bale,  when  directed  in  lieu  of  foreclosure  against  conseat  of,  180. 
See  INCUMBRANCERS.     MORTGAGE. 
MORTGAGOR, 

Equity  of  redemption,  persona^interested  in,  made  parties  in  the  Master's 

office,  1.37 
Infant,  sale  may  be  directed  if  beneficial  to,  180 
RiKht  of,  to  compel  mortgagee  to  produce  deed,  102 
Sale  of  mort(^aged  property  not  directed  so  as  to  oppress,  180;  when  ordered 

instead  of  foreclosure,  129  et  seq.;  practice  vn,  130  et  itq.;  may  be  required 

to  take  conduct  of,  266 ;  in  case  of,  ordered  to  pay  balance  of  mortgage 

debt,  132.     Set  SALE  BY  THE  COURT. 
Sureties  of,  132 ;  when  parties  to  suit,  182  ;  liability  to  pay  balance  on  mort- 

gagi  after  sale,  132 
5ee  FORECLOSURE.    MORTGAGE.    MORTGAGEE.    REDEMPTION. 
MOTHER.     See  CUSTODY  OP  INFANTS.     INFANTS.     MARRIED  WOMAN. 
MOTION,  orders  as  to,  89,  et  acq. ;  176,  et  leq.  ;  general  principles  regulating,  89^ 

176,  837 
Affidavits  to  be  used  on,  when  to  be  filed  in  support,  177  ;  in  answer,  178, 

268;  to  be  set  out  in  notice  of,  178;  as  to  misnomer  in,  176;  cross- 
examination  of  party  making,  182,  183 
Appeal  from  order  made  on,  in  chambers,  148,  274;   made  in  oourt.     See 

APPEAL.    RE-HEARING. 
Application  for  relief  by,  in  lieu  of  examination />ro  inleretae  auo,  188, 184 
Chambers,  what,  may  be  made  in,  146-148 
Costs  mi  V  be  given  on,  though  not  asked  for  by  the  notice,  176 
Decree,  t  r,  after  answer,  89-92;  before  answer,  93  ;  in  what  oases  allowed. 

263 ;  evidence  on,  90,  91,  263 ;  practioe  as  to  reading  answer  on,  62  ;  how 

called  on,  289;  days  for  hearing  of,  251,  272 ;  setting  dowQ  of,  289,  268 
Dismiss  bill,  to.    See  DISMISSAL  OP  BILL. 
Evidence  to  be  used  on,  177-183  ;  admissi    is  of  service  need  not  be  ver    ed, 

177 ;  affidavits  to  be  filed  with  registrar     77,  i78;  practioe  as  to  affidavits 

and  cross-examination  thereon,  178-188 
Ez  parte,  when  may  be  made,  1 76 
Hearing  of,   days  for,  251,   l72;   notice  of;   to  be  served  2  clear  days 

before,  177 
Mar    ed  woman,  of,  made  by  next  friend,  176 
Notice  of,  when  to  be  given,  176  ;  what  it  must  state,  176, 177,  337;  time  for 

service  of    '77  ;  forms  of,  337-342.    See  FORMS.    NOTICE  OP  MOTION. 
Pro  inieresae  sua,  for  relief  in  lieu  of  examination,  188. 
See  INJUNCTION.    RECEIVER,  &c. 
MOTION  FOR  DECREE.     /See  MOTION. 
MULTIPLICITY  OF  SUITS,  jurisdiction  of  court  in  cases  for  preventincr,  501. 

See  CHANCERY,  COURT  OF. 

N. 

NE  EXEAT  PROVINCI  A,  writ  of,  now  called  writ  of  arrest,  547. 
See  WRIT  OF  ARREST. 
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NEW8PATERS.    5>«  ADVEETISEMENTS. 
NKW  TRIAL.    5«  ISSUE. 
NEXT  FKIEND, 

Authority  from,  form  of.  817 

Bill.  shouH  be  fully  described  in.  0,  18,  19.  R16;  dlxmlraod  if  no.  816 

Infant,  must  «ue  by.  18;  or  bill  diflmissed,  815  ;  of  infant  need  not  obt»in 

consent  to  file  bill.  816.  816 
Juri>diotion,  when  out  of,  must  give  security  for  costs.  9 
Lun«iio  may  file  bill  by.  316 

Married  woman  when  to  sue  by,  18.  315  ;   making  motion  on  her  own  bebalf 
niU8t  du  80  by,  9,  61,  176;  of  married  woman  must  be  solvent  or  give 
security  for  costs.  9  ;  and  must  obtain  her  consent  to  file  bill,  816 
NEXT  Of"ki'n        *''""'  "^^'^  "qiired  from,  9,  18,  315. 

Administration  of  estates  by  one,  10;   on  motion  without  suit  ai  to  perion- 

alty.  85;  reality,  85;  form  of  affidavit  on,  849 
Advertisement  for,  master  may  issue,  199 

NOTICe'"^''''*'  '"'*'  *"*  ^°'  ***  ""'^  ^^'  ^^''  *8''^"«*'  "• 

Absoondinjr  defendant,  to,  to  ancwer  or  demur,  86 

Administration,  of  motion  for,  86  et  g<q  ;  form  of,  86 

Admit  and  inspect  documents,  to.  form  of,  843 

Answer,  of  filing,  61.  97;  form  of.  342 

Appeal,  of,  to  be  Served  two  months  before  hearing,  583  ;  of  hearing  of,  to  be 
four  d.iya  before  hearing.  296  o'         >  is     .   "  »«> 

Bill,  when  filing  of,  does  not  constitute,  27,  621,  5G5 

Conaiiuctive,  by  possession,  486 

Demurrer,  of  filing.  57,  97;  of  setting  down  for  argument.  261.  278 

Examination,  of,  when  to  be  served,  248;  form  of,  254 

Filing  pleadings,  of.  97.  98 

Hearing,  of.  251,  272,  273;  on  further  directions,  264 

Intention  to  use  aflBdavits,  of,  must  be  given,  178 

Judicial,  court  to  take,  of  territorial  divisions  of  province,  8 

Ja»  pendens  when  not  to  constitute.  27.  621,  666 

Motion,  of.     See  NOTICE  OF  MOTION. 

Object  to  title,  to,  form  of,  402,  403 

Objections,  of,  to  title,  to  be  served  and  filed,  160 

Parties,  to   where  incumbrancers  are  added  in  suits  for  foreolosare  or  Bale. 
255  ;  schedule  A.  139,  a67 ;  schedule  B,  140.  258 

Pass  decree,  to,  844 

Pleadings,  of  filing  to  be  given  on  same  day,  97,  98 
Produce,  to.  documents  at  examination  and  hearing,  843 
Reftdiiig,  of,  affidavits.  178;  answer  on  motion  for  decree.  62,  91 
Replication,  of  filing   97,  98;  form  of,  348 

Service  of,  207.  208.  267  ;  admission  of,  by  solicitor  need  not  be  proved,  177 
Settle  minutes  of  decree,  to,  344 
Surcharge,  of.  190;  form  of,  396.  397. 
See  FORMS.    MOTION.     SERVICE. 
NOTICE  OF  MOTION,  orders  as  to,  89^,  176  ;  obPerrations  on,  89,  176,  387 
Administration  order  for,  form  of,  85,  86  »      f        » 

AflSdavits  to  be  used,  to  be  filed  contemporaneously  with  service  •  f  177  178 
Amend  bill,  what  to  state,  42  ;  form  of,  339,  340  '        ' 

Contempt,  to  commit  for,  substituted  service  of.  312 
Costs  may  be  given  though  not  asked  for  by.  176 
Decree,  for,  after  answer,  89  ;  before  answer,  93  ;  after  service  of,  plaintiflF 


cannot  abandon  motion  without  leave.  90  -.  BAPvino  nf  »,-ma  f«-  qi 
„    - ,,  ,  -  - , ,  — _  .„.,  ._,i 
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NOTICE  OP  MOTION— (Con/ifltterf.) 

Dismiss  bill,  for  want  of  prosecution,  form  of,  889 ;  on  default  in  giving 

security  for  costs,  form  of.  341  'u  gmng 

Eolargement  of  time.  for.  for  production  of  documents,  form  of.  888-  for 

TJHrr?\'''°'f'  ^^^ '  ^°'"  P'^y'"""^  °^  mortgage  money,  form  of,  840 
±|Tidence  to  be  used  on  motion,  to  be  stated  in,  178 

Tr,?«"«Q5'"-"'  ^'«*'"«1'J'  ^bat  party  wishes  to  obtain,  887;  names  of 

KrhVLV^sT'^r/FoTS"^'  "'•  ''''  ''"'  ^•"^'^  -»^--tion 
Guardian,  ad  litem,  to  assign,  form  of,  840;  service  of,  71,  78 
infantfi    in  case  of,  should  be  by  the  infant  by  his  next  friend,  339 
Injuno  ion  for,  should  not  be  served  before  bill  filed.  177,  887  ;  amendment 

or  bill  waives.  811;  to  dissolve,  form  of.  842;  forms  of.    See  FORMS. 

Must  be  served  separately  to  restrain  creditors  from  suing  at  law,  87 

'         oTin' 278"88r*''"  *""'^"  "'''*'''"'*  ""'  ^"  '  °°'"P'*''»«'*  «f'  "^^^-^d  be  set 

^LT-^'^'°'  for  order  to  take  bill,  where  servioe  not  personal,  69;  form  of. 

840 ;  by  publication,  form  of,  70                                  r             .       ,  .  «i, 
Receiver,  to  appoint,  form  of.  839 
Sale,  to  set  aside,  service  of,  167 

Service  of,  time  for  177 ;  on  solicitor  or  his  agent,  207,  208,  267;  affidavit 

of,  must  be  regular,  868.    See  xVlOTION.       "     >        >       >        *  ""iuuvn, 

^^'^\^*''''' ?  °^  !"^°*'  *°  ^®  administered  to,  on  swearing  answer,  886 

OBJECTm V^   't       •'"?^''''  *^^  •  .^^  *'"'"  "®°""  °^  *••«  ^''"'•^  472.     See  JURAT. 
OBJECTIONS.  ^to^master^H^  report,  not  necessary  before  appealing,  269;  to  title. 

OFFICE  COPIES.     See  COPIES. 

SpfS^^^.^'^^^P  ^^  ^^OWN.    See  SECURITY  FOR  COSTS. 

OfllNlOiNS.  Of  scientifio  persons  may  be  obtained    146 

ORDER,  m'^amng  of  word  in  Orders  of  June,  1868,  8 ;'  observations  on  form  of.  &c., 

Accounts  and  enquiries,  for,  form  of,  212,  213 

''^1l^l"'o-^'*°°'  ^°''   o^Jtained  on  motion,  86,  et  teg.;  form  of.  212    218 
o7o,  oio  F  f  , 

'^"JS'^'sse    ^**'**'°°  °°*  reckoned  in  time  for  obtaining,   4 ;   forms  of, 

Appeal  from,  made  in  court,  time  for,  279.  280 ;  made  in  chambers  274 
thambers,  whnt.  may  be  made  in,  146-148;  effect  of,   147 
Conditional,  effect  of  non-compliance  with  condition,  118,  119 
fii1!f*  oh  'o  }'a  '^^"''°  "P  ''^  praecipe  by  registrar,  2 1 1  ;  or  deputy  where  bill 

ml  dis^hargi  :r2°ri,'36?'"''' ''' ' ""' ''  ^°*"^''  2^^ '  «^--  < 

Discharge  of,  made  in  chambers,  when  application  for,  to  be  heard   274  • 
made  in  court,  within  what  time,  279,  280  *         ' 

Dismissal  of  bill  on  prsecipe.  for.  plaintiff  not  entitled  to,  after  setting  down  for 
iT^^'forn'ofTg"*^'  ^^^'  ^'"'  ''''"*  ''^  prosecution,  when  granted.  114,,^ 

Drawing  up  of,  practice  as  to,  208  ;  one  day's  notice  of,  sufficient.  208 
for  378"  °^'"'"'''®'  ^^>  practice  as  to,  63-66;  form  of,  378,  379;  praecipe 

Entry  of,  necessary  to  completion  of  it,  78,  208;  when  of  course,  211 
±|nrolment  of,  how  and  when  made,  21 8 :  not  necessary  when  interlocutory  213 
Foreolosure,  final,  for,  when  granted  or  refused.  143.  144:  when  sat  li!.l« 
Hi,  no  i  iofiua  of,  376,  377  ' 


:,;    fo^m  of,  <)ireotionil  as  to,  212.     See  FORMS. 
'        General.    -Sm  ORDERS,  GENERAL. 

Guardian,  to  appoint,  382,  388  ;  ad  litem,  872.    See  GUARDIAN. 

Injcinotioa,  for,  883 ;  to  dissolve,  883 ;  iDJunotion  operates  from  date  of,  311 

Interlocutory,  need  not  be  enrolled,  213 

Passing  of,  78,  208 

Payment  into  court,  for,  against  a  purchaser  when  granted,  168 

Pleadings  and  proceedings  in  another  caueo,  to  read,  375 

Fro-eonfeuo,  Tacation  not  reckoned  in  time  for  obtaining  ex  parte,  4.    See 

PRO-CONJPESSO. 
Production  of  documents,  for,  99 ;  form  of,  100,  865 
Receiver,  for,  how  prosecuted,  168  et  teq. 
Re- hearing,  for,  lorns  of,  887 

Revivor,  of,  how  obtained,  45,  46,  278,  279,  881 ;  time  for  applying  to  dis- 
charge, 46,  279,  881 ;  forms  of,  380,  381 
Sale,  final,  for,  on  what  obtained,  144  ;  form  of,  878 
Security  for  costs,  for,  how  obtained,  5  ;  form  of,  869 
Service  of,  869.     See  SERVICE. 
Service,  for,  out  of  jurisdiction,  32-34,  284,  285;  substitutional,  31,  86:  by 

advertisement,  86-88 ;  forms  of,  369-371 
Settlipg  minutes  of,  notice  to,  344 ;  practice  as  to,  208 
Solicitor,  to  change,  practice  as  to,  312  ;  form  of,  386 
Supplemental,  how  and  when  obtained,  46  et  seq.,  278,  279  ;  observations  as 

to  form  of,  881 
Taxation  of  costs,  for,  form  of,  374 ;  for  re-taxation  is  of  course,  218,  275 
Vesting,  when  granted  and  effect  of,  620  ;  form  of,  885. 
See  the  variotu  titles  throughout  the  index. 
ORDERS,  GENERAL, 

Abrogated  prior  to  3rd  June,  1853,  2 

Construction  of,  238 

Continued  in  force  by  20  Vic,  on.  66,  sec.  21,  &c.,  525 

Court  may  make,  626,  626;  may  dispense  with,  where  justice  requires,  288; 

power  of  court  or  judge  to  enlarge  or  abridge  time,  &c.,  unaffected  by  the, 

237 
Dispensed  with,  may  be  by  court  or  judge  where  justice  requires,  288 
Effect,  when  to  take,  of  3rd  June,  1858,  238 
Operation  of,  238. 


PARTIES,  orders  as  to,  10-16,  124-128 ;  general  observations  as  to,  820,  821 
Absent,  decreets  may  be  made  saving  rights  of,  124,  126,  821 
Amendment  of  bill  by  adding,  44,  45  ;  order  for,  386 
Adjudication  between  some  in  the  absence  of  others,  14,  124,  125,  321 
Chambers,  may  be  made  by  judge  in,  160 
Defending  in  person  to  endorse  name,  &o.,  on  pleadings,  58,  209 ;  notice  of 

filing  to  be  given  by  and  to,  97 
Demurrer  for  want  of,  what  to  state,  55  ;  form  of,  832,  883 
Discretion  of  court  aa  to  requiring  the  making  of,  11  ;  as  to  proceeding  where 

no  personal  representative,  126-127 
Examination  of,  110-114  ;  when  may  be  had,  113,  114  ;  consequences  of  re- 
fusing to  attend,  by  plaintiff,   113;    by  defendant,   113,    123;  order  not 
necessary  for.  111,  248,  274  ;  how  had  out  ot  examination  term,  242  ;  how 
had  in  county  where  no  depute  master,  240 
Hearing,  adjournment  of,  to  add,  44,  45 
Jurisdiction,  out  of,  court  may  proceed  in  absence  of,  821 
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Judge  in  chambers  may  make,  150 

Master's  oflBce,  wben  may  be  made  in,  12,  200,  201 ;  ia  raortmge  Bnitsl  186. 

137,  254,  266;  wb!?n  not,  16,  266  ^ 

Misjoinder  of  plaintiflFs,  suit  not  to  be  dismissed  merely  for,  129 ;  practice  as 

to,  128,  129 
Necessary,  who  are,  16,  320 ;  should  be  made  at  or  before  the  hearing,  15 ; 

formerly,  may  now  be  served  with  decree,  in  certain  cases,  12 ;  coming 

into  existence  pending  suit,  practice  as  to,  46,  47 
New,  when  to  be  brought  before  the  court  by  amendment  or  supplemental 

order,  44-61 
Objection  for  want  of,  cause  not  to  be  set  down  on,  10;  not  to  be  takea  ia 
*•        certain  cases,  10-14;  where  neglected  to  be  taken  at  proper  time  may  be 

made  in  master's  oflBoc,  15 
Personal  representative,  court  may  proceed  in  absence  of,  125 ;  only  in  the 

case  of  parties  having  a  nominal  interest,  126 ;  practice  as  to,  125-127 
Production  of  deeds,  &c.,  may  be  enforced  against,  when  under  examination. 

112,  113 
Representation,  doctrine  of  and  rules  as  to,  128,  820,  321 ;   of  eaiui  que 

trust  by  trustee,  12,  by  executors,  821 
Sale,  when  ordered  in  lieu  of  foreclosure,  additional,  to  be  made,  136,  255 
Service  on,  12;  of  proceedings  in  suits  for  foreclosure  or  sale,  528;    of 

schedule  B,  137,  138 
Suing  in  person  to  endorse  name,  &o.,  on  pleadings,  28,  209  ;  notice  of  filing 

to  be  given  by  and  to,  97 
Suits,  to,  15,  320;  under  the  old  practice,  15,  820 

Administration,  for,  10,  11,  14,  126,  127 

Cestui  que  trust,  by  and  against,  11-14 

Company,  by  unincorporated,  320  ,  :, 

Creditors,  by,  321 ;  by  trustees  of,  13  ;  by  some  on  behalf  of  others,  320  ' 

Devisees,  by  residuary,  11 

Executors,  by,  11,  15,  321 

Foreclosure,  13,  19,  20,  136,  137,  140,  141,  255,  817,  318;  by  trustees, 
13 ;  by  assignee  lis  pendens,  47 ;  by  subsequontjncumbrancer,  255 ; 
against  surety,  132  "^ 

Heir,  by,  11 

Jointly  anc"  severally  liable  as  principal  and  sureties,  againgt  pensonB,  14, 127 

Judgment,  by  assignee  of,  18 

Legatees,  by  and  against,  10,  11,  320 

Married  woman,  by,  38 

Municipal  councils,  by,  to  restrain  Taste,  15 

Next  of  kin,  by  and  against,  10,  11  •       ,  . 

Partnership,  for  account,  &c.,  of,  14,  320  " 

Principal  and  surety,  against  persons  in  relation  of,  14 

Protection  of  property  pending  litigation,  for  the,  11 

Redemption,  for,  13,  321 

Sale,  for,  14,  136,  255 ;  by  subsequent  incumbrancer,  256 

Specific  performance,  for,  318 

Sureties,  against,  14;  in  foreclosure  suits,  182 

Trusts,  for  the  execution  of,  1 1 

Trustees,  by  and  against,  11-14,  821 ;  for  appointment  of  new,  11 

Waste,  in  nature  of,  11  ;  by  municipal  councils,  15. 
PARTITION,  acts  respecting,  511,  561 ;  jurisdiction  of  court  in  cases  of,  511,  et  aeq.; 

efiect  of  decree  for,  612  ;   estates  of  married  women,  kc,  to  be  bound  by, 

512;  oflBce  copy  decree  to  be  evidsaco  of,  512;    powers  of  Court  of  Chan- 
cery respecting,  561 ;  to  have  the  like  powers  o,n  in  England,  562  j  by  the 

QOurt  to  be  as  yalid  oa  if  hv  narties.  562. 
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? A  ?JSI?^'„^?,  *'!"  *"  ^"^*^  between,  rules  as  to.  14,  820. 
Ji-AKlNiiUhHIP,  jurisdiction  of  court  in  cases  of,  generally.  484 

Accounts  of,  rules  as  to,  197  198,  484  '  o  j, 

Bill  for  account  of,  22 ;  for  dissolution  of,  22 

Corporations,  485 

Limited,  485 

Miscellaneous  cases  as  to,  485 

Parties  to  suits  respecting,  14,  320 
S^SIJ'  ™^'*"'"«  of  word  in  Orders  of  June,  1853,  2. 

•PAYMENT  INTO  AND  OUT  OF  COURT 
Fee  to  registrar  on,  231  ' 

Into  ordered,  must  be  into  Commercial  Bank,  211 ;  copv  of  nart  of  th«  orJ!,. 

Deceased.     See  DECEASED  PKRSON.  ' 

Unborn.     See  UN  BO  UN  PERSON. 
Unsound  uiind,  of.     See  UNSOUND  MIND 
PERSONAL  ESTATE, 

«T.T,r.^y,®'*^^'^  '"  trustees,  parties  to  suits  concerning,  12. 
PERSONAL  REPRESENTATIVE, 

When  security  for  costs  required  from,  8,  9;   order  to  revive  against  47- 

PETITION,  genera!  practice  as  to,  27G,  277,  390 
Addressed  to  judges  cf  the  court,  277,  390 
Amendment  of,  at  hearing,  277 

Answer,  for  leave  to,  after  decree  pro  con/esso,  79,  80 
Appeal,  of,  to  be  filed  two  months   before   hearing,  298.  533  •  not  to  ha 

Be"r299  534   '  "'" '  '""""  "''  ''''  ''''  ''''  ''' '"  ''  '«  ^^^Sd  ^^  coun! 
Counsel,  when4^  be  signed  by,  277 
County  court,  for  removal  of  cause  from,  537 
Decree   to  reverse  or  vary   what  to  state,  52 ;  practice  on,  52.  53 ;  endorse- 

ment  on,  52   275,  276;  how  and  when  to  be  set  down,  52,  63.  276 
Evidence,  used  on,  277;  should  be  stated  on  petition  277 
Fiat  to  be  endorsed  on,  for  re-hearing,  form  of  391    ' 
Forms  of,  390-390.     ^ee  FORMS.  ' 

^"iIjTsH*  *°  ^^  P''«««"^«<^  ^y  "e^t  friend,  277;  or  guardian  in  certain  cases, 

Length,  practice  where,  of  unnecessary,  253 

Lunatic,  to  traverse  inquisition  by  whicti  a  person  is  found  a  507  •  to  sell 
mortgage,  or  lease  real  estate  of,  by  committee,  509  :  coats  of.  611  •  com- 
mittee to  present,  of,  277  '  ' 

Married  woman,  of,  to  be  presented  by  next  friend,  277 

Order  obtained  on,  how  di.<cLarged,  277 
■    Prayer  of,  390.     See  FORMS. 

Re^iearing  for,  what  to  state,  51,  81,  82;  who  may  present,  280;  form  of, 
890;  endorsement  on,  391  ;  wbere  error  apparent  on  face  of  decree  51  • 
where  bill  taken  pro  con/esso,  80-83  ;  by  wife  where  husband  dead,  83 

bignature  by  counsel  necebsary  in  all  cases,  51,  80  277   280* 

Review,  in  nature  of  bill  of,  62,  53,  endorsement  on,  62*,  276.  276-  how  and 
when  to  be  set  down,  62,  53,  275  ,      ,     lu,  ^  »,  aow  anu 

Sale,  for,  of  estate  of  infant  and  appointment  of  guardian,  166,  513 ;  what  to 


GENERAL  INDEX. 


607 


PBTITION-(Co»ih«««rf. ) 

iiT'^nl '  ^"km  *'^'  f  ^-^^^  '.^*"'  ^'"««'^'  ^^7'  ^68 ;  of  estale  of  lunatic, 
6(  9 ;  coBta  of  611 ;  of  estate  of  religious  institutions.  552 

Bcandalous,  may  be  ordered  oflF  the  files  if,  253 

Service  of,  time  for,  277 

T,T  ATXT^I^I,*'""'  ^°'''  o*' costs,  891,  392  ;  for  review  of.  205. 
FliAlJS  riFF,  meaning  of  word  in  Orders  of  June,  ;853.  2 

Affidavit  by,  on  application  to  amend  bill,  42.  43  ;  form  of  347 

Assignee  of,  may  revive  in  foreclosure  suit,  47  ' 

Bill,  how  filed  by,  16,  et  teq.     See  BILL. 

Cross-examination  of,  on  affidavit  on  motion  for  decree,  91 

Death  of,  practice  in  case  of,  45-50 

Description  of,  in  bill  should  be  full  or  security  for  cc  ^  may  be  required. 

Dismissal  of  bill  on  application  of  or  on  default  of,  after  setting  down 

equivalent  to  a  dismissal  on  merits,  262,  263 
Eleci  •  n  by,  to  sue  at  law  or  in  equity,  order  for,  how  obtained,  63,  et  sea. 
Exanooation  of,  order  as  to,  110-114 ;  may  be  had  at  any  time  after  answer. 

I-  i  Jo,    114  ' 

Misjoinder  of,  suit  not  to  be  dismissed  on,  but  decree  modified,  128 
Production  of  documents  by,  98-104.    See  PRODUCTION  OF  DOCUMENTS 

T>TT.A      u"r'l^  ^'"■r?^*^  '^^^'^  required  from,  5-10,  16,  18,  313,  et  aeq- 
rLJciA,  abolished,  54.  /        >         a 

PLKADINGS,  address  of,  to  judges,  16,  283 
Copies  of,  to  b3  made  by  solicitor,  209 
Divided  into  paragraphs  and  numbered,  to  be,  260 
Evidence,  may  be  read  as.  in  what  cases,  59,110 

Examination  of  witnesses,  party  setting  down  for,  to  cause  registrar  or  de- 
puty registrar  to  transmit,  106,  280,  281 
Filing  of,  to  be  at  same  office,  215 ;   notice  of,  to  be  given  to  adverse  party 
jn  same  day,  97  or/ 

Improper  length  of,  costs  disallowed,  217,  253 
Indorsement  on,  of  date  of  filing,  &c.,  208,  209  ;  name  and  address  for  ser- 

vice,  of  solicitor,  208 ;  of  party  suing  or  defending  in  person,  209 
Length,  costs  where,  of  unnecessary,  217,  253 
Notice  of  filing.  97,  98 
Office  copies,  of,  to  be  made  by  solicitor,  209  ;  and  certified  by  registrar  or 

deputy,  209;  how  written,  210 
Scandalous,  may  be  ordered  oflF  the  files  if,  253 

Service  of,   207,   208.  267;    by   parties,  219;    costs  of,   219;  signature  by 
loxTTT..,*'"""^^' ""*''^^"'«^^®*ob^"' 26.     >See  ANSWER.     BILL,  &c. 
PLURAL  NUMBER,  ' 

unwi!.  ^"*^'J""^*"*'°"  of  words  :..  the,  in  Orders  of  June,  1853,  2. 

POWER  OF  ATTORNEY,  to  receive  money  directed  to  be  paid  at  a  specified  tiQ>'> 
and  place,  form  of,  424. 

POWER  OF  SALE,  in  mortgage,  exercise  of,  enjoined  pending  appeal.  145;  judg- 
ment creditors  of  mortgagee  have  an  interest  in  due  exercise  of,  145  ;  efifect 
of  registration  of  mortgage  containing,  487. 

PRAYER  FOll  RELIEF,  should  be  divided  into  paragraph.'..  17  ;  for  specific  relief, 
16,  17,  18;    general  relief,  16,  18,  20;   omitted  in  bill  for  discovery,  18. 

■„       -=";  to  petitions,  890  ;  by  defendant  in  answer,  65. 

PRISON.     Sfe  GAOL. 

PRIVILEGED,  what  documents  are,  from  production,  101-104,  367  ;  who  are  from 
arrept,  234.  ' 

PRIVY  COUNCIL,  enactments  relating  to  appeals  to,  534,  535  ;  judgment  of  Court 
of  Error  bud  Appeal  final  in  matters  not  exceeding  $4000,  534;  when  ap- 
pear to  be  made,  534  ;  Becurity  to  be  given  on,-  535;  judges  of  Error  and 
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Appeal  to  approve  of.  685 ;  execution  when  stayed,  535  ;   oosts  of  appeal 
to,  636  ;  orders  relating  to,  303-307. 

PROBATE,  ^.  ^..     u     J    .  ,        „ 

Court  of,  appeals  to  former,  transferred  to  Chancery,  644 ;   bonds  taken  in, 

assignable,  644 
Will  of,  prima  facie,  proof  of  will,  642 
PROCEEDINGS,  application   to   stay,  by  defendant  on  payment  of  amount  due 
after  decree  in  foreclosure  suit,  183 
Ex  parte,  are  against  a  pro  coufeaao  defendant,  75  ;  or  corporation,  242. 
PROCESS,  order  as  to,  282,  237 

Answer,  for  want  of.     See  PRO  CONFESSO. 

Assistance,  writ  of,  236  ;  order  for  writ  not  necessary,  236 

Attachment,  writ  of,  when  to  issue,  233  ;  when  cannot  be  executed,  234,  235  ; 

with  proclamations  abolished,  235 
Costs,  for  non-payment  of,  236 
Decrees,  to  enforce,  232 

Endorsement  on  decree  or  order,  when  served,  236,  236 
Orders,  to  enforce,  232  _  » 

Party,  may  issue  at  instance  of  or  against  person  not  a,  237 
Sequestration,  when  to  issue,  233  ;  to  whom  directed,  236 
Service  of,  233  ;  endorsed  at  time  of,  235,  230  ;    endorsement  to  state  time 
of  performance,  235;  on  non-production  of  documents,  237. 
PRO  CONFESSO,  orders  as  to,  67-84 ;  241,  242 

Amendment  of  bill  discharges  order,  previously  obtained,  38,  40,  68,  78 ; 

unless  made  without  prejudice,  38,  76 
Answer,  when  allowed  after  order  to  take  bill,  60,  61 ;  when  after  decree, 

79,80 
Bill  may  be  taken,  when  party  refuses  to  be  examined,  118 
Corporation,  order,  against,  how  obtained,  241,  242 

Decree,  when  absolute,  77,  78;    when  not  absolute  how  made  so,  78,  79; 
answer  after,  when  allowed,  79,  LJ;    must  be  passed  and  entered,  78; 
when   cause  re-heard  on  merits   after,  80;    representatives  of   parties, 
bound  by,  saving  new  interests,  84 
Hearing  of  cause  taken,  76;  in  foreclosure  suits,  134 ;  defendant  may  appear 
at,  77  ;  when  set  down,  76,  77,  134,  263;  fee  on,  231,  259;  days  for,  251, 
272;  evidence  to  be  used  at  in  foreclosure  suit  where  account  taken,  134; 
receiver,  sequestration  and  payment  may  be  ordered  at,'a4 
Motion  for  order,  to  be  made,  when  service  of  bill  not  personal,  69,  70,  74 ; 
or  made  out  of  jurisdiction,  68,  69  ;  or  when  moro  than  two   months  have 
elapsed  since  service,  67  ;  or  when  sought  against  a  married  woman,  61  ; 
or  a  corporation,  241 
Notice  of  motion  for  order,  must  be  served  when  service  of  bill  not  personal, 
69  ;  or  when  more  than  six  months  have  elapsed  from  dato  of  service,  68  ; 
service  of  by  advertisement  where  defendant  cannot  be  found,  70  71 
Order  to  take  bill,  how  obtained,  where  bill  served  personally  within  juris- 
diction, 67 ;    two  months  after  such  service,  67  ;    six  months  after,  68  ; 
where  served  personally  out  of  jurisdiction,  08,  69  ;  where  bill  not  served 
personally,  09 ;   and  defendant  cannot  be  found,  70,  71 ;  where  bill  served 
solicitor,  31,  69,  70  ;  where  bill  served  by  publication,  74  ;  against  Attor- 
ney-General, 68;   corporations,  241,  242;  married  women,  61,  68;  order 
does  not  require  service  and  proceedings  in  suit  are  ex  parte  after,  30,  76, 
242  ;  order  void  against  infants  and  lunatics,  71 ;  not  necessary  in  suits  for 
foreclosure,  redemption  or  sale,  67,  281-283 
Payment  of  money  may  be  ordered  at  hearing  of  cause  taken,  84 
Receiver  may  be  appointed  at  hearing  of  cause  laken,  84 


ov-oo 


Sequestration  may  be  ordered  at  hearing  of  cause  taken,  84 
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dato  of  service,  68  ; 
»e  found,  70  71 
ionally  within  juris- 
t  months  after,  68  ; 
vhere  bill  not  served 
I ;  where  bill  served 
,  74  ;  against  Attor- 
omen,  61,  68  ;  order 
;  parte  after,  30,  75, 
necessary  in  suits  for 

:akeQ,  84 
I 

I    — . *:»!««      OA 

I  MIX.  j;r*^tivu,   uv 
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PRO  CO^TESSO— (Continued.) 

^^T,«^.°®'""''°®  °^  *"■"*''•  "ot  necessary,  80,  75,  242. 

F50DUCTI0N  OF  DOCUMENTS, 

Observations  on,  98  et  aeq.;  366,  367 

•^^""'iting  party  in  chambeid.  ord.'red  from,  152 

Affidavit  on,  form  of,  100,  104,  365;  cros^vexamination  on,  99.  181 

Application  to  enforce,  made  in  chambers,  98  et  leq.;  former  practice,  98.  99 

Corporations,  by,  how  enforced,  99  !',,«"' 

illnTh^^mX^-r  °''^'''*^'  ^^'L''^-  ^^7'  order  for,,  when  and  how  ob- 
tamed,  98   99,  367  ;  service  of,  99,  237  ;  eflFect,  of  dieobedieiice  to,  99.  237 

lormof,  100,  104,  365;  how  enforced,  99;  in  master's  office.  103.  J04- 

DirpPf^H    ?   u°/'^P^'*"'*'°°  ^^  co-defendant,  104;   qumre,  after  decree,  367 
Directed,  at  what  place.  103,  104  ^    ^        >  ^,  ""• 

He^anng,  after  the,  practice  of  producing  before  the  hearing  extended  to,  103, 

Inspection  of  documents  produced,  who  entitled  to,  104 
intormation  obtained  on.  not  to  be  published,  104 
x.ien  tor  costs  no  defence  against,  103.  366.     See  LIEN. 
Master  s  office,  practice  as  to  production  in,  103.  104 
Orders  for,  service  of,  237 
Party,  by,  on  examination  of,  112 

PlaintiflF,  by,  how  obtained  by  defendan;,  100  et  sea.,  367 
rnvileged  from,  what  documents  are,  102,  103,  367 

IT1^7  ^fi«'''  ?'"  ^°?  Sl°'^n'.  ^^'o'  ^^'  ^^^'  ^6^'  ^^^^"  *«  be  personal. 

8erved!'99!235T236."  '  '  '  '  ^^'  «°'^°''««°»«°'  «"  ^^der  when 
PROT?pTinM^^?  SUO,' examination,  abolished.  183  ;  practice  instead  of.  183,  184. 
PttOTFrr  ON  n«C^^'*^  P'-^'°S  litigation,  rules  as  to  parties  to  suits  for.  11. 

ratel      6?  """""^      '"*""'"'  ^^^  °^*'''°''  '^  ^"^'^^^'^  *°  ''°'^®'   ««?*" 

PUBLICATION,' 

Enlarging.  246,  247 

Opening,  practice  as  to.  246.  24V  ;  applications  for,  not  encouraffed.  246 

Passing  of,  when  takes  place.  246 

Ruies  to  pass,  abolished,  245. 
PURCHASE- MONEi',  may  be  paid  into  court  at  any  time  after  confirmation  of  sale, 
10/,  168  ;  payment  into  court  of,  is  an  acceptance  of  title.  158  ;  motion  to 
PURCHA^SKr"'  ^''*°^'"®  *^  *°'  ^^^'  Payiaent  in  fml  of,  precludes  laches,  494. 

Decree,  under  a,  on  what  grounds  relieved  from  his  purchase   165 
Form  of  contract  to  be  signed  by,  on  sale  by  court,  165,  167,  271. 

Q. 

nn^B^l^^v  i^rPi;?^''"®'  registrar  and  master  to  render,  of  fees,  470. 
yuAKlJiK^Li:  RETURNS,  deputy  registrar  to  make,  to  registrar  of  all  bills  filed, 

QUESTIONS,  a^'-f^ication  on,  in  absence  of  some  parties  interested,  14,  124  125 
or  face,  tr        :i.  law  or  in  equity,  521,  522 
Of  law  mt    oe  decided  by  Court  of  Chancery,  119. 

R. 

BEAL  ESTATE,  liroitaiion  of  suits  relating  to,  562-564 

Parties  to  suits  concerning,  where  vested  in  tvustees,  12 ;  sale  of.  mav  be 
,a  ...J.  voart,  xn  ncu  uf  paruuon,  oji,  oiii,  oCl,  b^)i.^,  when  belonging 
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REAL  ESTATE— {Continutd.) 

to  infants,  618  ;  or  lunatics  to  pay  debts,  609 ;  or  for  mainteDMloe,  610  ; 
or  to  religious  institutions,  652 
Summons  for  administration  of,  in  Chambers,  85  et  aeq. 
REAL  REPRESENTATIVE,  dispensed  with  as  party  to  suit,  11. 
RECEIVER,  order  as  to.  168 

Accounts  of.  to  be  passed,   175;   proceedings  thereon,   175;    certificate  on 

passing.  175;  coursiie  on  default  in  passing.   175 
Application  for,   usually  made  by  motion,  170;  on  bill  filed,  170;  when 

made  otherwise,  170 
Appointment  of,  168;   who  may  be,  173;    when  at  instance  of  defendant, 
Ul :  not  usually  at  instance  of  persons  having  the  legal  estate,  170  ;  may 
De  in  chnmbvirs  or  by  master,  168 
Costs  of,  175;  on  afipointment  and  on  passing  accounts,  448-451 
Discharge  of,  176  ;  form  of  notice  of  motion  for,  341,  342 
Pro  confento,  ordered  on  decree  on  bill  taken,  84 
Recognizance  of,  169,  173,  174  ;  amount  of,  174  ;   form  of,  422,  423 
Rights  of,  174 

Salaries  and  allo'.?atices  of.  174,  175 
Security  to  be  given  by,  169 
'  Suing  by.  174. 

RECOQNiZANCE,  form  of  receiver's,  422,  423;  practice  aa  to,  169,  173,  174. 
REDE  MP  ION. 

Bill  for,  foms  of.  21,  329-331 ;  etidorsement  on  office  copy  of,  29,  135,  281 
Decree  for,  ?my  be  obtained  on  preecipe  in  certain  cases,  29,  185,  281-283 
Endorsemc!;'    n  bill  in  suits  for,  29,  135,  281 
Parties  to  suits  for.  13,  321 

PortHPssion,  order  for,  in  .suit  for,  when  granted,  129. 
REFERENCE,  plaintiff  has  right  to  have,  to  master  where  bill  filed,  27. 
REGISTRAR,  order  as  to,  206-214 

Appointment  of,  to  be  by  Governor  in  council,  469,  470 

Book,  solicitors  and  agents,  to  be  kept  by,  207 

Causes  to  be  set  dowu  by,  as  entered,  for  examination,  247,  248 ;   and  for 

hearing,  251.  272 
Certificate  of,  is  conclusive  evidence  of  filing,  208 
Checks  to  be  signed  by,  for  payment  out  of  court,  211 
Duties  of,  206-^14 

Evidence  to  be  entered  in  book  by,  212 
Examination,  to  prepare  list  of  causes  for,  247 ;  to  set  down  causes  for,  as 

entered  with  him,  247,  248;  fee  on,  259 
Exhibits  to  be  deposited  with,  when  cause  stands  for  judgment,  212,  260  ; 

to  sign  schedule  of,  212,  260 
Fees  to  be  taken.  230,  231,  259;  quarterly  returns  of,  to  be  made  by,  470; 

to  form  part  of  consolidated  fund  of  province.  470 
Hearing,  to  set  down  causes  for,  as  entered,  251,  272  ;  fee  on,  259  ;  to  pre- 
pare list  of  causes  for,  261,  272 ;  also  a  peremptory  list,  251,  272,  278 
Office  copies  to  be  examined  and  certified  by,  209 
Orders  of  course  to  be  drawn  up  by,  on  praecipe,  211 
Pleadings,  how  transmitted  to  and  from,  210,  280 
Quarterly  returns  of  fees,  to  transmit  to  Minister  of  Finance,  470 
Security  fur  costs,  bo..d  (or,  to  be  to,  210. 
REGISTRAR.  DEPUTY.     See  DEPUTY  REGISTRAR. 
REGISTRATION, 

Acts  respecting,  520,  521,  564,  565 

(  ertificate  of  lis  pendens,  of,  27,  620,  565  ;  how  discharged,  26,  521 
Decree  of,  521,  665. 
RE- HEARING,  orders  as  to,  61,  80,  81,  278,  279,  280 
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untentmoe,  610 ; 

6;   certificate  on 

Sled,  170;  when 
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estate,  170;  may 

8-451 
422,  423 

59,  173,  174. 
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on,  259  ;  to  pre- 
261,  272,  278 
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RE-HEARING— ( Con<in««rf.) 

Application  for  and  in  the  nature  of,  to  be  made  only  In  re-bearing  term,  273 

Cause,  of,  for  error  on  face  of  decree,  61  ;  after  decree /»ro  confetao,  80 

Costs  of,  undertaliing  for  by  solicitor  or  party,  81 

Deposit  on,  81,  211 

Enrolment  prevents,  51 ;  except  where  error  apparent  on  face  of  decree,  61 

Error,  for,  ^n  face  of  decree,  61 

Notice  of.  81.  273;  time  for,  277 

Order  for.  form  of.  387 

Petition  for,  principles  as  to,  61,  81,  280;  of  course  in  lieu  of  bill  of  review, 
61  ;  cnnnot  be  presented  for  second  re-hearing  without  leave,  61  ;  state- 
ments in,  61,  68 ;  to  be  signed  by  counsel,  61,  80,  81,  280 ;  form  of,  8J*0; 
endorsement  thereon,  891 

Practice  as  to,  61,  80-83,  273.  279,  280 

Pro  confe»»o,  of  cause  taken,  80 

Setting"down  for.  81,  273  ;  time  for,  81,  273,  277 

Terms  for,  81,  273 

Time  for.  80  83,  273,  279. 

See  RKVIEW. 
RELATOR,  authority  to  file  information  to  be  signed  by,  form  of,  317 

Must  be  a  person  of  substance,  316. 
RELIEF,  prayer  for  general,  not  inserted  in  bill  for  discovery,  18;    what  maybe 
given  on  motion  for  decree,  92,  93 ;    may  be  given  to  defendant,  if  prayed 
for,  and  a  c    .'  made,  65.  * 

RELIGIOUS  INSIITUTIONS, 

Act  respecting  the  property  df,  552  ;  pale  of  land  belonging  to,  552  ;  notice 
of,  652 ;  how  land  sold,  652  ;  conveyance  on,  how  executed,  552  ;  sunction 
of  court  required  to,  552  ;  trustees  of,  to  show  statements  annually,  552, 
553 ;  and  to  account,  563 ;  Court  of  Chancery  has  summary  jurisdiction 
over,  653. 
RENTS  AND  PROFITS,  receipt  of,  proceedings  in  mortgage  suits  where  account 

changed  after  decree  or  report  by,  138,  139,  268,  269. 
REPAIRS,  master  may  take,  into  account,  where   they  are  necessary,  193 ;  as  to 

allowance  of,  to  morfgneee  in  possession,  196. 
REPLICATION,  order  as  to.  98-97 

Dismissal  of  bill  for  defnult  in  filing,  practice  as  to,  95,  114-118 

Filing,  time  for,  96 ;  where  bill  imeiided.  96,  97  ;  when  undertaking  to  speed 
cause  given,  116;  long  vncatioD  not  reckoned  in,  4  ;  of  one,  only  allowed, 
93;  notice  of,  to  be  given,  on  the  same  day  to  adverse  party,  96,  97,  98; 
effect  of.  93 

Form  of,  95 

Indorsement  on,  when  filed,  94,  208,  209 

Motion  for  decree,  not  to  be  filed  in  case  of,  94 

Notice  of  filing,  to  be  given  on  same  day,  to  adverse  party,  96.  07,  98 ;  form 
of,  343 

One,  only  to  be  filed,  93;  none  on  mc  ion  for  decree,  94;  when  second 
allowed  to  be  filed,  95 

Practice  as  to.  93-96 

Service  of,  207,  208 

Vacation,  long,  not  included  in  time  for  filing,  4 

Withdrawal  of,  when  permitted,  96. 
REPORTS.     See  MASTER. 
REPRESENTATION.     Sc.  PARTIES. 
REPRE.SENTATIVES,  as  to  proceeding  in  absence  of,  45,  124-127 

.Mortgagee,  of.     See  MORTGAGEE. 

Personal.     See  PERSONAL  REPRESENTATIVE. 

Real.    S*t  REAL  REPRESENTATIVE. 
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REPRESENTATIVES-(Co«rf««,rf. ) 
nv  tiA?p"    .  ^^  -'"■°  ""/'"o  decree,  84. 

SdKr?i;ev?s^^e''  ^''■^'^• 

''yevitri^"^  '^^  administration  without  serving  bill  oa  co-reaiduary 
RESIDUARY  LEGATEE,  " 

Interpretation  of  worda  in  Orders  of  June  185<?  « 

specific  pert„'.t°  m  •'  °  ^  Sl"°«  ^"r'ST''  "^'  "  "»'  '» 

276;  c;.t,„f!2i8  276      '  "'"'•""'•  "PP"" '»  W"' "Ireadj  .«<  218, 
B"?LT;rt'rrLlf6'r72'r6"'l7r '""'''•  '°  "8"""of  bUl.  ffled,  262. 

Jirror  on  lace  of  decrpp    r.otwi^^  *  i 

of,  substituted  tbufs^en/ol^^^^^^^^^^       ^'^  ""^"«  ^'''''  °°  g'-o^nd 

^61 ;  no  petition  for  «etond  re-hea^in^TitLu^t  I'^^'r?  "^r''«"  *«  P^''^*""' 

Matter  arising  subsequent  to  deer  eorsuLeaZtlJ^i'  "^^  ^.^-HEARING 
vary  or  reverse  ^decree  on  urouud  cf  !^h!!T!  I?  discovered,  petition  to 
of.  f.2;  what  petition  to  sTatS  62  'end '''V"'^'.''  "'  "'^'"''^  «f  bill 
verified  and  served,  62    setting  d„'„?'^?'i''"?"*  °"'  ^2,  276,  276;  how 

-Se«  PETITION.  '  ^  '*^"'*  ^^'^  ^'^'^""g  o^.  62,  63,  275,  276. 

REVIVOR,  onier  as  to.  45  4fi  97«  otq  .  ,        .        • 

suits  already  commenced.  46     dofs'notanJrv'wH^""  °''  '?'■  ^'  '  '^PP^'*'^  *<> 
a  defendant,  47  '  °*  ^^^^^  ^^^re  co-plaintiff  should  be 

fcrabSe^45"Y78''Slr'-^^ 

"Change  oftte;est'or1i;b?l  r":",  ratif'r''  l'^^'^'  ^^9'  ^81 

of  birth  of  infant,  45,  47raVee'     pl^  '''  '''  ««1 '  ^«><»^«« 

Death,  in  case  of,  of  sole  plaintiff  48  4Q. Tf  ^'.-     ,     .  . 

49 ;  after  answer,  49  •  of  deffendAnl^h    '       .<^«*e°dant  before  answer,  46, 

Devise,  order  for.  may  be  obtained  in  case  of   46  278 

..%,     Order  for,  is  of  course  on  precipe  46  278   qsi  . 

years  after  abatement,  46 :  is  liable  to  h^  ii '  ?T*'  ''^''*'"  g''*"*^^  20 
service,   46,  50-    should  h«„w-     ^     ®  objected  to  within  14  days  from 

admi„i;tra.ions;itXcontatwo^l'^irth?^^       'T'  ''^  ««l"^ 
may  admit  assets  or  account  "  47  •  bni  „„^-*  ^^'^  P«^s«°al  representatives 

Pa  t;  tr^LT'"'^  P-ipe  for,tr-"of;°37T3S  ''''--^^^  -^^'' 
frlt'lgaintUS'  '"""'  "  '^'^  '^°«^«'-  "  -^ei  ^.o  con/e«o  necessary 

Proceedings,  where,  taken  after  abatement  49 

Security  for  costs,  when  to  be  given  Zd 

Service  of  order  46   4fi   97q  .  '.     . 

"  Transmission  ^f  in'teresror  liS  ''  ordJ/'""°*'i^  ''  '"^  ««^''='t«"',  60 
defective  by  reason  of  «ome,  46,  278.  ^'"''  °**^  ^'  °*^^^««'»  ^^^W'  sui 
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BIGHT.    See  FUTURE  RIGHT.    LEGAL  RIGHT. 
RULES  OF  DECISION.    See  CHANCEliY,  COURT  OP. 

S. 
SALE  BY  THE  COURT,  order  as  to,  152,  et  leq. 

^'349'"85o'  ^'^^*'  ^^^'  ^^^ '  ^°"°  "''  ^^^'^^^ '  ''^'**"'  ***  ''"^y*  ^°"^  °'' 
Advertisement  for,  158;  what  to  contain,  163;  form  of,  899,  400-    how 

settled   164 ;  how  published,  164 ;  how  verified,  167 ;  affidavit  to  verify. 

lorm  of,  ool  "" ' 

Agreement  for  purchase,  156,  167,  271  ;  how  signed.  166,  157,  271 
Appointment  to  settle  advertisement,  how  obtained,  168;  attendance  on  154 
Auction,  how  conducted  by  auctioneer,  169;  affidavit  by,  167;  form  of  aa 

to  result  of  sale,  868  ;  form  of  affidavit  of  fitness  of  auctioneer,  362       ' 
Biddings,  how  made,  165;  when  opened  on,  164,  165;  who  may  make.  165- 

reserved,  how  fixed,  164;  when  fixed,  165;  affidavit  for  fixing,  861  ;  must 

be  notified  in  conditions  of  sale,  166  =  i 

Conations  on,  form  of,   165;   to  be  notified  in  the  advertisement,  where 

difiering  from  the  standing  conditions,   154;  reserved  bidding  or  unset 

price  must  be  notified  in.  154,  166  e>  f    * 

Conduct  of   as  to,  131,  152,  266;  who  to  conduct,  i55;  where  defendant 

asks  a  sale,  he  may  be  required  to  take,  267 
Confirmation  of,  how,  156,  i66,  270,  271 
Contract  for,  form  of,  166-7,  271  ;  signing,  165,  157,  271  ;  filing,  156:  to  bo 

printed  under  conditions  of,  157,  271  ;  how  rescinded,  168 
Conveyance  on,  h,2;  how  prepared,  162;  parties  to,  162;  covenants  in,  168; 

form  of,  426-428 
Decree  for,  all  incumbrancers  should  be  directed  to  be  made  parties  by  255  • 

obtained  on  praecipe,  185,  281;  direction  in,  136;  original  to  be  used  in 

master's  office,  163 
Deposit  on,  131 ;  how  paid,  165 

Incumbrancers  to  be  brought  in  on,  by  judge  in  chambers  or  master.  136 
256  '         ' 

Infants'  estates,  of,  order  as  to,  Ud.etaeq.:  act  as  to,  613-516;  may  be  ordered 
166  ;  mode  of  procedure,  166,  et  seq.;  petition  for,  167  ;  form  of,  892,  896  • 
how  presented,  167;  what  to  contain,  167;  how  verified,  168;  guardian 
appointed  on,  167;  infant  must  be  produced,  168;  examined  if  above 
seven  years  old,  168;  master  may  examine,  168;  advertisement  for  how 
settltd,  166  ' 

Master,  power  of,  as  to,  152,  et  seq.;  mode  of,  directed  by,  200;  must  be  with 
the  approbation  of,  156,  157,  270,  271  ;  to  examine  infant  as  to  his  con- 
sent to  sale  of  his  estate,  168 

Mortgaged  property,  of,  may  be  directed  in  lieu  of  foreclosure,  129  et  seq  • 
to  take  place  in  what  time  and  in  what  cases,  180,  et  seq.;  incumbrancers  to 
be  made  parties  254,  et  seq  ;  whether  it  will  be  directed  after  decree  of 
foreclosure,  131 ;  after  sale  mortgagoi  may  be  ordered  to  pay  balance.  132. 
See  FORECLOSURE.  o  o  ^  f  j  v»i»u«c,  io-s. 

Objected  to,  how,  157 

Opening  biddings,  practice  as  to,  164,  et  seq, 
Order,  final,  for,  how  obtained,  144 ;  form  of,  878 

Particulars  as  to,  153  ;  how  verified,  158;  partition,  in  lieu  of,  to  be  bindinjt 
on  parties,  511,  512,  662  * 

Possession  by  purchaser,  how  obtained,  158,  et  ieq. 

^''isr'lJf  268  269'^^^'  ""^"^  '"'''°""'*  ^^i^v^g^^  after  decree  or  report, 
Purchase  money,  paid  into  court,  168,  159 
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Purchaser  on,  to  sign  agreement,  155;  when  reliVved  from  pnrcliMe.  IM' 
convoyHnce  to  be  prepared  Uy,  102,  165;  when  entitled  to  Joasessfon.  168 

Re-s.ale,  terras  of,  165,  166 

Reserved  bidding,  how  fixed.  164,  155;  when  fixed,  166:   to  be  notified  in 

conditions  of  sale.  165;  ntfiJavit  for  fixing,  861 
Title,  how  inyestigated,  160,  «  tfg. 
Upset  price,  how  fixc<l    154;   when  fixed,  155 

on,"l57°  '^"'°  advertisement,  153  ;  attendance  on,  154  ;  to  settle  report 

SCANDAL, 'exceptions  for,  abolished,  253;  scandalous  part  struck  out  or  pleadings, 
&c.,  removed  from  fl  es  at  hearing,  258  ;  motion  therefor  may  be  made  at 
any  time  before  hearing,  263  ^ 

SCHEDULE,  of  exhibits  to  be  made  in  duplicate  when  cause  stan  is  for  judgment, 

SCIENTIFHJ^P^ERSONS,  assistance  of,  may  be  obtained  by  the  court.  146  ;  employ- 

SEAL,  of  court,  467;  of  notary  public.  &c.,  t»^king  .  'davit  out  of  the  jurisdiction 
need  not  be  proved.  667  ;  penalty  for  forgir.g,  568 ;  office  copy  decree  to 
be  duly  authent.cated  by.  137;  of  corporation  should  be  affixed  to  answer! 
8rf7  ,  of  commissioner  swearing  an  answer  should  be  affixed  to  the  env  -lone 
enclosing  same     60;    of  party  transmitting   documents   to   registrar  5? 

^S."'y^*';.''i!'°  "'««««|"al.  commission  of,  may  issue  without  further 

order,  233  ;  also  when  attachment  cannot  be  .  xucuted,  234   235 
Corporation,  against,  practice  as  to,  234  ' 

Commission  of,  to  be  directed  to  sherifl'.  235;  form  of  ^^  rit  of,  419;  may  issue 
by  and  against  person  not  a  party,  237  ^ 

^*26r262"'  °^'*°  ^"'^  '"'"^  °"''  ^^^'  *°  sheriflFon  execution  of,  232, 
Form  of  writ  of,  419 

Pro  covfetso,  may  be  directed  by  decree  on  bill  taken,  84 
Property  taken  under,   cannot  be  sold  without  order,  235-  practice  where 
claimed  by  a  third  party,  235  '         '  P'^*""''^'  ^°«'^« 

Writ  of,  court  may  issue  as  formerly,  550;  need  not  be  signed  by  judge.  283- 

-        r2°09     ^het'tS'-r^"''"-"'"'"*  '"•  ^5^09;   by  parly  suinVouf in  per: 
ax.t>vTo,5°"'  ^"^  '  s^^f 'ff«  f'^es  on  execution  of,  232,  261,  262.  ^ 

SERVICE,  orders  as  to,  207,  208.  267  »        >        . 

Absentees,  on,  34,  284,  524 

Addresses  for,  to  be  endorsed  on  all  p!     Ungg  and  proceedings  by  party  su- 

ing  or  defending  in  person,  209  ;  to  be  aot  more  than  three  miles  fom  office 

wheie  pleadings  hied,  2U9 
Advertisement,  by.  where  defendant  cannot  be  found,   of  bill.  88-38   264- 

of  notice  for  order  joro  confenso,  70,  71  '         ' 

Affidavit  of.     See  AFFIDAVIT. 

^Z^JL°f  "°''""  f  ^'"^^'J*"  ^'  ''".^'^y  °^  *^""2'  ^7  5  supplemental  notice  of 
motion  for,  on  whom  to  be  served,  66 

Appointments,  of,  on  whom  to  be  eflFected,  207   208   267 

^'31 1'l^^'t  ho'^  f  «°t«d.  29-3 1  ;  in  case  of  a  family,  33  ;  on  married  woman. 

Older  33   84  iMr  ft^M     '"^ft  •  *'  •^'J'-  ^^  =  "^"^  of  jurisdiction  without 
Older  83.  84,  284,  285  624  ;  out  of  jurisdiction  under  order.  82.  34   285  • 
substitutional,  31,  34-36;  wh.re  defendant  cannot  be  found   36-38  264 
265 ;  of  amended  bill,  41, 42.     See  BILL.  '  '       ' 
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8ERVICK— ( Continued, ) 

Chambers,  of  notice  of  application  or  of  appointment  mav  he  di«T,«nged  with 
or  substituted  service  (illowed  by  judge  in,  149,  160      '  ' 

209.  2^,g'*''''^'"«''  "    '^ffid'^'it^.  to  be  effected  within  48  hours  from  demand. 

Corporations,  of  i      on,  30,  241,  242 

^mrtlr^-nffiii^Wi'"-"'  «°t"'i«i'"^"y  parties.  12;  in  chambers.     ',0;  in 
"t  to  be  d?       -■>  '  ill  ™°''*'^'  '''''''  ^^^'  2°^  •  '^  '^'"'"^  «1""'-«  « 

Demurrer,  o  of  tiliD.     to  be  on  day  of  filing.  97 

Documents,  &c  ,  ,.f,  on  whom  to  be  effected.  207,  208  2(7 

f.*C';:;o'f°dt;":n.";2'  '"■ '"'  ■ '"  """"•'"■''""'  '"•  ^'  ^  • '°  """•». "» 

Ji       liction,  out  of  the,   without  order,  act  respecting,  33.  524  •  time  for 
u.swering,  demurriog,  or  ippearing  on  proceedings  after.  83,  34.284  "86- 

l.S%™  ?«™°".r.  wo''  "'"  °"""""'  "  ""'"'  ''■■  ""'  '"■■•'''- 

Notices,  of,  on  whom  effected.  Ii07,  208,  267. 
Office  copies  of  pleadings  and  affidavits,   of 

demand,  209,  210  ' 

Order,  of.  origin         ust  be  shewn  on,  3G9 
Paper?,  of,  on  v  ffected,  l;(J,,  208,  267 

Partjji,  on,  suing  or  defending  in  persun,  209 
Petiti?.n,  of.  time  for.  in  ordinary  case.      "7;  ...  v,««  „.   ucui.on  « 

reverse  decree  in  .ieu  of  bill  in  the  nature  of  a  bill  of  review   276 
Pleadings,  of,  on  whom  to  be  effec   -d.  207.  20S,  2G7  ' 

Pro  Confesso.  of  order,     ot  necessiir   .  30.  75,  242 
Production,  of  orders  for,  liov  randv,  287 
Publication  in  newspaper,  b^,  uf  bill,  36-38;    of  notice  of  motion  for  order 

pro  coiifesto,  70,  71  "«ucr 

Replicfltion  of,   on  whom  to  be  effected,  207,  208,  267;  of  notice  of  filing. 

to  be  on  day  of  filing.  97  *' 

Substutional,  of  bill.  84;  on  attorney,  in  suit  to   restrain  action  at  law.  31 

84,  35;  ol  judjjment  creditor.  524;    on    solicitor,    31,35;  of  notice   of 

motion.  35 ;  order  for,  how  obtained.  35 ;    must  be  served  and  shewn   85 
Bolicitor,  on,  or  his  town  or  country  ngent,  207,  208   267  ' 

Warrants  of.  how  effected,  207.  208,  -C?  ;  only  one  to  be  served,  265  ;  time 

for,  187  ;  practic  as  to.  187 
Writs,  of,  on  whom  ^  iiected,  207,  208,  267. 
SETTING  DOWN,   appeal    to   Court  of   Error  and  Appeal,   296;    from  master's 

r  port,  days  for.  2ol,  272  ;  from  decision  of  judge  in  chambers,  day  for,  274 
Bill  and  answer,  for  bearing  oij,  time  for.  where  bill  not  amended,  96  •  where 

bill  amended.  96,  97;  fee  on.  281  ;  long  vacation  not  reckoned  in  time  for  4 

o=?*  '^S'.}^  ^®  ""  "'■'^^'^  *'*"  ^"'""y  ^°''  examination.  247,  248  ;  and  for  hearinir 
isol.  2(2  °' 

Chambers,  application  to  discharge  or  vary  order  made  in,  day  for,  274 
Decree,  cause  to  be  heard  on  motion  for,  time  for,  90.  263  ;  day  for*  2(>1  27'> 
Demurrer,  for  argument  of,  practice  as  to,  54-56  ;  days  for,  251,  272  •  'lone 

vacation  not  reckoned  in  time  for,  4  '         »        a 

Dismissal  of  bill  after,  equivalent  to  a  dismissal  on  merits.  253 
Examination,  for,  may  be  by  any  party  after  issue  joined,  247 ;  each  cause 

to  be  set  down  as  entered,  247,  248;  notice  of,  to  be  served,  248  :   form 

of,   254 

Further  directions,  for  hearing,  on  days  for,  261,  254,  272 ;  time  'or  service 

of  notice  of.  254 
Hearirg.  for,  time  for,  251,  272 ;  days  for,  251,  272;   causes  for.  to  be  set 

dowti  as  entered,  25J,  272  ;  may  be.  by  defendant  if  plaintiff  neglects  to, 

nithm  one  mouth  kuct  publication,  252  ;  fee  ou,  259 
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SETTING  DOWN— (e7«.«/inu«rf.) 
Motions,  day  for,  261,  272 
Motion  for  decree,  time  for,  90,  263 ;  days  fop,  251,  272 

mMime  for,  25T27r  *""  ^'"P'"  ^"'"'''  ^"'  ^  proper  day,  251,  272, 
Objection  to,  must  be  talcen  before  hearing,  252 
Party  to  notify  registrar  of,  seven  days  before  tlie  hearing,  251,  278 
retition  to  vary  or  reverse  decree,  in  lieu  of  bill  in  nature  of  bill  of  review 

how  (0  be  set  down,  276 ;  time  for,  276 

^'280  "281°  ^^  *™°8"^"«<i  '^^eo  cause  set  down  for  examination,  106,  247, 

^ZbC'^m'  ^""^  hearing,  time  for,  76,  77,  268 ;  fee  on,  231,  259 ;  days  for, 

Re-hearing  cause  for,  to  be  for  re-hearing  term  only,  273  1  time  for  278 
277 ;  notice  of,  time  for  service  of,  273,  277  '        * 

Vacation,  long,  not  reckoned  in  time  for  setting  down  demurrers,  or  cauaes 
o«-.r„«.  ^"  ^'"  ^^^  answer  under  Order  XVIII.,  4. 
SEVERING  DEFENCE,  costs  of  parties,  221. 
SITTINGS  OP  COURT,  order  as  to,  261   «71,  272. 
SHAREHOLDER,  bow  to  be  alleged  in  bill,  17. 
SHERIFF,  commission  of  sequestration  to  be  directed  to,  285 

Proceedings  against,  to  compel  return  of  papers  sent  for  service.  284      • 
Service  by,  of  what  papers  can  be  compelled  284 
oTw/iTTT    i5  "'  ''•'^'  **''^®  P"^  *<''  281,  232.  260  262. 

Hm  TPrrn^  NUMBER,  interpretation  of  words  in  the,  in  Orders  of  June,  1853,  2. 

BOLICITOR,  authority,  cannot  be  compelled  to  produce  his,  312  •  '    • 

Change  of.  must  be  made  by  order,  812:  except  in  case  of  death  of.  312- 

may  be  made  without  any  conditions  as  to  costs,  312;   where  no  order 

for,  papers  may  be  served  on  old  solicitor,  312  ;  how  lien  of,  aflFeoted  by 

^  change  of,  312 ;  form  of  order  for,  886  ^ 

Communication  made  by  client  to,  privileged,  312  ;  when  not,  812 

Compromise  of  suit  by,  when  binding  on  client,  812 

Costs  of,  against  client  do  not  carry  interest  without  special  agreement  224* 
cannot  be  settled  at  a  gross  sum  in  lieu  of  taxed,  without  intervention  of 
thirdparty&c..  224;  payment  of,  by  client  under  protest,  p/actice  on, 

for  ^r^r  f  •  ?•;,  *-,"oor  f'  P'**"!'*'*  *'  *°'  224;  form  of  petition 
for,  391,  392;  bow  entitled,  224;  form  of  order  for.  874,  876;  aoiion  at 
law  for,  restrained  pending  taxation,  376;  costs  of  taxation,  224-  where 
irregularly  taxed  may  be  re-taxed,  224 

Discharge  of  client  by,  on,  client  may  use  papers  notwithstanding  lien.  812- 
dissolution  of  co-partnership  of  solicitors  operates  as  a.  8'2  ' 

Fees  to,  tariff  of.  226-229  ' 

Guardian  ad  litem,  appointment  of,  as.     See  GUARDIAN. 

Hearing  of  cause,  to  attend  at,  259 

Lien  of   for  costs,  practice  as  to,  224,  226,  312 ;   is  no  objection  to  produc- 
tion by  client  of  papers,  &c.,  103  ;   is  subordinate  ta  the  equities  between 
the  parties  to  the  suit,  224 ,  how  affected  by  claims  of  third  parties.  224 
iSio;  how  affected  by  change  of  solicitor,  312 

Name  or  firm  and  place  of  business  of,  to  be  endorsed  on  every  writ,  nleadinir 
or  proceeding,  208  '         '  *'""»""'»» 

Rolls,  practice  when  struck  off,  239 

Service  on,  substitutional.     See  SERVICE. 
SOLICITORS  AND  AGENTS'  BOOK, 

Agent,  name  of  to  be  entered  in.  by  solicitor,  207,  216 

Deputy  regifctrar  to  keep,  216,  217 

Registrar  to  keep,  20  J-208,  267 

Service  of  papers,  how  effected,  where  solicitor  neglects  to  enter  name  of 
agent  in,  207,  208,  216,  217,  267. 
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SPECIFIC  PERFORMANCE, 

Bm^ft"  n^*  °^^°°'*"''°*'  «ff«<»t  of,  on  decreeing  or  refusing  498 
iiill  for,  observations  as  to,  818,  819-   forms  of  9S  floa.  /         «    * 
contract  parUy  performed  28  94.  i.«»  .       a     .'  ^^^'  '^°™  o''  ^^  Pa«>I 
found,  88      ^  P^wormed,  28,  24;  how  served  where  defendant  cannot  be 

rtli^l^'  °^  contract  respecting,  when  decreed,  500 
Damages  may  be  ordered  in  suits  for,  492 
I^efondant,  where,  cannot  be  found,  38 

vll^A  ""  °?"'»«'*«  effect  of.  in  decreeing  or  reftialntf.  497 
Frauds,  statute  of,  493,  494  «i«w«ig,  %vt 

General  principles  as  to,  500 

Jurisdiction  of  court  in  cases  of,  492-501 

JLaches,  494 

Lien  of  vendor,  499 

Lunatic,  contract  of,  how  enforced  by,  511 

OnT.i\        ™[8understanding,  as  to  contract,  497 

TillTJ    P"'"^^""^*  eontract  with,  when  enforced  by.  611 

Rescission,  when  granted  in  lieu  of,  498  ^' 

pr;c?de"r499  '"'  '"'•^"*  *'  incumbrances,  498:   subject  to  a  condition 
Speculative  purchase,  when  enforced  by,  495 
lime,  when  of  the  essence  of  contract,  494 
iHie,  practice  as  to,  in  suits  for,  496 

statuteTcJted,"  "°°*'^'*'  '^'''  ''' '"  "^"»^°8'  *97. 

Imperial, 

17  Edward,  II.,  oh.  9,  490 

18  Ehz.,  ch.  5,  478 

12  Car.  II.,  ch.  24,  489 

14  i  16  Vic,  ch.  99,  180  * 

16  &  16  Vic,  ch.  80,  146,  147,  148 

ch.  81,  161 

ch.  86,  180,  sec.  3,  28;  sec.  4.  27*  sep  fi    <ii  .  ««-  o  ,o/» 

18  &  19  Vic,  ch.  90,  220 
21  &  22  Vic,  ch.  27,  622 
Provincial, 

I  Tfjy-'  ''^'  2.  436,  602,  516 

4  &  6  Vic,  ch.  100,  602 

12  Vic,  ch.  64,  466,  504 

12  Vic,  oh.  72,  146,  154,  166 

12  Vic,  oh.  73,  487 

18  &  14  Vic,  ch.  60,  466 

16  Vic,  ch.  169,  466,  502  * 

16  Vic,  ch.  175,  244 

on  V°"  ^'^  ^^'  28,  33,  466,  604,  506 
20  Vic,  ch.  66,  612 
Consol.  Stats.  Canada,  ch.  60,  485 
Consol.  Stats.  Upper  Canada,  ch.  12,  88 
**  "  oh.  13,  388 

ch.  15,  220 

ch.  16,  198 

ch.  22,  502 
yg  Oh.  24,  238,  606 
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STATUTES  CITED— (Continued.) 
•-•*  ..TO  Conaol.  Bute.  Upper  Canada,  ch.  26,  478 

oh.  30,  820 


-m 


(I 


(I 


ch.  74,  175,  490,  613 

oh.  86.  612 

oh.  87,  195 

ch.  88,  195 
22  Vic,  ch.  83,  8,  606  ' 

22  Vic,  ch.  96,  482 
24  Vic,  ch.  41,  21. 
STATUTES  PRINTED  AT  LENGTff, 

Consolidated  Statutes  of  Upper  Canada, 
22  Vic,  ch.  12,  (act  respecting  the  Court  of  Chancery,)  as.  1-76,  pp.  466-526 

i  ;  M       oh.^l^5^^(aot  respecting  county  courts,)  ss.  67,  68,  68,  65,  69,  pp. 

*'''*Kf^^Q°QrT''*'"S.*^®  •'""°8**«  <^°"rt8,)  88.  26-81,  42-45,  51, 
04,  IV,  ol,  o2.  pp.  o89-644 

ch.  22,   (actio  regulate  the  procedure  of  the  superior  courts  of 

..       «i.  «°"°'°'^Ja'^  a"d  of  the  county  courts,)  ss.  176-182,  pp.  544-547 

iq'Jq     '"^T^i^H'l?*"®^*  acd  imprisonment  for  debt,)  ss.  8-16. 
ly,  Z6,  pp.  547-551  ' 

"       *'^*6^5^1  552  '"P®*'**"^  the  Law  Society  of  Upper  Canada,)  pp. 

"'^n^^.W  respecving  the  property  of  religious  institutions  b 
41         \,   7  P     Canada,)  ss.  8  13,  pp.  552,  653 

ch.  74,  (act  respecting  the  appointment  of  guardians  and  the  cus- 
«         ,    *?„^,'*^^nf*«ts.)8s.  Ml,  pp.  553-558 

83,  («ct  respecting  the  assurance  of  estates  tail,)  ss.  23,  37. 
00,  pp.  ooo-ool  /  >       I 

"       ^'^'q^T^'is  *'5rT*'""'^AH®  partition  and  sale  of  real  estate,)  ss.  6, 
3/,  38,  40,  41,  pp.  561,  662  ^         ' 

"       ch.  88,  (act  respecting  the  limitation  of  actions  and  suits  relatine 

sll?!  r3Tp'p.^"6V-5?4'"'  of  prescription  in  certain  cases.^ 

oh.  89,  (act  respecting  the  registration  of  deeds,  -wills,  judgments 

SeHes"        °'"'^'  *'"*  ***^"  ^°8*^"°»ent8,)  88.40,  48.  pp. 

Consolidated  Statutes  of  Canada, 

22  Vic,  ch.  79,  (act  respecting  the  attendance  of  witnesses  in  the  courts  of 

,   Provincial  StayuTe"'"'^'^'^"^'^""''*''^^'^'^^''*"^')^^-^'^ 

26  Vic,  ch.  41    (act  respecting  affidavits,  declarations  and  affirmations 
STATUTE  OP  FRAUDS,  "  ^'"'^°°'  ^''  "''  *^*^*^°')  «"■  l'^,  PP.  566-568. 

Contracts  respecting  real  estate,  effect  of,  on,  493,  494 
Demurrer,  may  be  set  up  by,  55 :   form  of  334 
STATUTE  OF  LIMITATIONS,  ' 

Demurrer,  may  be  set  up  bv,  60  ,>,.,^..„ 

Equity,  of  suits  in,  568,  564  ^WJiAT 

Mortgages,  of  suits  relating  to,  562,563. 
STAY  OF  PROCEEDINGS,         »     '        '        • 

Forclosure  suit,    in,   defendant  may  move  for,  after  decree  on  payment  of 
amount  due  on  mortgage,  133.  «-  «  vu  i^a^rmeni  01 

BVB^CESA,  ad  ttttifieandum,  attendance  of  witness  who  has  made  affidavit  to  be 
used  at  hearing,  may  be  compeUed  by,  107  aw^avu,  10  oe 
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SUBPCENA — (Continued.)  rsr^*' »n*^TTT'r' 4"  y 

Attendance  of  witness  for  oral  examination,  on  any  motion,  petition,'  &c., 
may  be  compelled  by,  before  court,  deputy  master,  or  special  examiner. 
180  ;  form  of,  4l'> 

Appear  and  answer,  to,  abolished,  16 ;  eflFect  of  issue  under  the  old  prac- 
tice, 27  ;  office  copy  bill  to  be  served  in  lieu  of,  28 
Costs,  for,  abolished,  236 
Duces  tecum,  for  attondanance  of  witness  before  court,  deputy  master,  or 

special  examiner,  180,  182;  for  cross-examination  on  affidavit,  107 
Indorsement  on,  of  solicitor's  name  and  address,  208,  209 :  or  of  party  sueinir 
out, -in  person,  200  *^      '  * 

;,o    .     Lower  Canada,  may  issue  to,  act  respecting,  568 
-.",  Rejoin,  to,  sbolislied,  93. 

StBSTriUTlONAL  SERVICE.     See  BILL.     SERVICE. 

■^4         Abated  or  defeotivt,  practice  in  case  of.  45  et  aeq.    See  REVIVOR 
ra   ,'  .  ■Administration  may  be  by,  and  not  summons,  85 
<^"*^*  Conduct  of,  184;  for  administration,  87 

Declaratory  decree  or  order  may  be  sought  by,  124 
^  Foreclosure,  sule  may  be  directed  in,  129,  130 

:;         Misjoinder  of  plaintiflFu  no  ground  for  dismissal  of.  128 

Ponies  to.     5m  PARTIES. 

See  CAUSE. 

l?JnTv®  ^^?  ^^^u^'  ^'''  **'•'  *''  ^«  P'*''^  '"*«  t^«'  525 ;  application  of,  525. 
BUNUAiT,  practice  where  the  time  for  doing  any  act.  &o.,  falls  on   3   4 

SUPPLEMBNTAL  BILL,  abolished.  42 ;   p^ractL    .'   lieu  or42"'er;4:.  278,  279. 

fSpnu^A  nSSJ"^  u  °^^^^'  o^^«"ation8  on,  881.     See  REVIVOR. 
SORCHARGES    how  to  be  rja.?c,    i52,  190;  form  of,  398;  notice  to  be  given  in 
SURETIES   "  '  ^"  'taster's  office,  190 ;  form  of,  396,  897. 

Mortgagor,  of,  may  le  maae  parties  to  suits  for  foreclosure,  182 ;  liabL'ity  of. 

SURROGATE  'court"''  '"  ^'^  ^*''""'  "^  """^'«*  ^'^*'  ^^^^ 
Act  respecting,  539,  et  seq. 
Administration  by.  pendente  lite,  643 
Appeals  from,  to  Chancery.  539  ;  in  what  cases,  539 ;  costs  of,  542 :  to  former 

Probate  Court  transferred  to  Chancery,  544 
Bonds  taken  in  former  Probate  Court  assignable,  544 
Clerk  of  officer  of  Court  of  Chancery,  541 ;  his  duties,  641  ;  salary,  541 
Fees  to  be  paid  by,  to  Law  Society,  551 

^Te7r'  ^*'''  543^''"*^°  deposited  in  the  Court  of  Chancery  for  purpoBCs  of 

Probate  of  will  granted  by,  to  be  prima  facie  pror  f  of  will,  542 
Reference  of  matter  in,  to  a  superior  court  of  common  law,  589 
Removal  of  causes  from,  to  Court  of  Chancery,  540,  541 

T.  '  i 

TARIFF,  of  fees  and  disbursements  to  be  allowed  to  solicitor,  226-229 :  counsel. 
232'260'26?       '^^^'   '"'S'"*'''*'''  ^^O,  231;  sheriflFs  and  coroners,  281, 
TAXATION  OF  COSTS,  orders  as  to,  217,  et  teq. 

Application  for,  form  of  petition  and  affidavit  used  on,  891,  892 

Cei  tifioate  of,  205  ;  how  objected  to,  206 ;  costs  of,  2. '4 

Order  for,  not  necessary  when  directed  to  be  paid,  218,  266 ;  form  of.  874.  876 

Party  and  party,  as  between,  217,  219,  226 
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GENERAL  HfTDEZ. 


See  EE-TAXA- 


TAZATION  OP  C08Ta-(ConUnued.) 

Petition  for,  form  of,  891,  392 ;  affidavit  in  support  of  892 
i^e-taxar.on,  when  allowed,  218,  276;  coats  S.  219,  276. 

|«  costs'^  ''"°°*  *'  ^°^''®^°'  ^^^'  2^^'  224,  225. 
TAXING  OFFICER, 

UrecessTrv  nJnlaH-^"^^."**'*''.  """^  ''«  »"«^«'*  b/,  in  certain  cases.  217 

TERMS.  eTSio';,,°245«''  ^'''''''''  '^'  *^  ''  ^'^^^^^^''g  °°«^«  °f'  217,  218. 

RffheariDg.  81,  273 
TIME  GENERALLY,  order  as  to.  8-5 

"^"coItYuntn  !"<!;;  *^'°°*''"^r.*'^  "^^'^  ««"»««  of  order  for  security  for 

^  oTair  mTTr^f  deTuf;  ^L^  "S^f"'  '^  '-''"'  *»  ^«  ^'^  ^ 

mTaXTrl.^^.,:;'  '^'I  '°°'"'*^^«  '^"'^  *>°«  exclusive.  3 ;  "months" 
not  4.  258'     '       ^*^'»  ^'"  '*"'"^«^'  8'  ^^  vacation  when  reckoned  or 

TTMF  l!^?*-'""  ^''J;  ^  \!'''«°  not  reckoned,  4,  258. 

'  AbrfdLmet^'nf"^'''  T '""  ^'■°"''''"^*  '^^^'^  ^'^  '«*«« 
;a;rof^^S„^;Thr^^^^^^^^^^  237;  orb, 

be  used  m  answer  to  motions,  &c.,  178  268  S^^^^^y'  177,  178  ;  to 

Appeals,  for.     5«  APPEAL,  SETTING  DOWN. 
Sn^^""^' -"^J^^* '"<:  "*y  *'°^'^'-««  o-- abridge,  237 

Election,  time  for  filing,  in  compliance  with  order  63 

6  6   muue/,  lor  payment  of,  131 ;  enlargement  of,  142,  143 
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et  BE-TAXA- 


TIME-(Co«<in«erf^ 

^''^T'f  ^°f.?««r««',  ^J"^  "C'^ce  of  notice  of,  after  answer,  91 ;  before  anawer. 
93 ;  for  dismissal  for  want  of  prosecution,  114-118  »nawer, 

Notices,  for  service  of.    ^w  NOTICE.    SERVICE 

drIwTg  up?  21I'*'  ''''^'''  ''^'°'''  *"  ^''°^"'"«*  "  ^'^'y*  279 ;  for  notice  of 
Petition  for  service  of;  277 ;  in  lieu  of  bill  in  the  nature  of  a  bill  of  review 

for  setting  down,  276 ;  for  service  of  notice  of,  276  * 

Procon/esio,  for  obtaining  order,  where  bill  served  within  jurisdiction  67  68- 

without  jurisdiction,  68,  69 ;  on  motion  where  service  not  perBomd  69 -on 

publication,  70 ;  for  making  decree,  absolute,  78,  79         P*"°°'"'  »*« '  »" 
Production  of  documents,  for,  99 
Publication,  for  passing,  246  • 

Re-hearing,  for,  80,  273,  279;  for  service  of  notice  of,  81.  278 
Replication,  for  filing,  96,  97  ' 

JpJiiT  f  '"'*•  *"f ""^^^  '  ^'"'  »PP"c*«o°  to  discharge  order  for,  46.  279 
Service,  for,  of  pleadings,  notices,  &c.     See  SERVICE 
Vacation,  for,  when  reckoned  or  not,  4,  258 
Warrant,  for  service  of,  187. 
TITLE,  order  as  to,  and  notes  thereon,  160-162  ;  observations  as  to  496  4fl7 

Abstract  of,  160,  161 ;  form  of,  400-402.     5erABSTtticT    '        '      ^SKItf 

Acceptance  of,  remarks  as  to,  318,  496,  497 

Costs,  practice  as  to  on  shewing  or  not  shewing,  161 

Covenants  as  to,  what,  vendor  to  enter  into,  163 

Deposit,  may  be  ordered  to  be  returned  in  case  of  defective   496 

Dower,  vendor  bound  to  convey  free  from,  496 

Improvements  by  purchaser  cannot  be  allowed  for  in  case  of  defectiTC  496 

Objections  to,  160;  vendor  cannot  make,  161  «e«o«Te,  4»t> 

Purchase  money,  purchaser  can  require  a  good,  before  paying  any  portion 
Report  against  title  should  state  defective  points,  161 

by  reason  of,  45,  et  sen.;  order  as  to.  45  46  278  27q      c«  ph  av^p  /To 
INTEREST.     REVIVOR  *  CHANGE  OF 

TRESPASS, 

Form  of  bill  to  stay,  26. 
TRIAL     See  ISSUE. 
TRUST,  act  relating  to,  475 

Breach  of,  and  liability  of  trustee  therefor.  199.  481 

Constructive,  481,  482 

Costs  in  cases  of,  482 

Creditors,  for  the  benefit  of,  jurisdiction  as  to,  482 

Jnrisdiction  of  court  in  cases  of,  481   482 

New  trustees,  appointment  of,  482 
TRUa/p*p"fniVn?a'  ^'^'^ /*»«  ««°»tion jjf,  rules  as  to.  11-13.    See  TRTTSTEB. 
TRUSTEE,  accounts  what  allowed  or  charged  to,  in  taking  against.  198.  199 

""'dUVd^rs  a,"?' "'^"'^ ^''  ''  -'  *^  ''^^«^'»'  °-'  '' '  -  »-^-i«  i'.  that 

Cestui  que  trust  when  represented  by,  12,  321 ;  as  to  deaUng  with,  481 

Costs,  when  allowed  to,  or  charged  against,  482  6  "  "*f  »ox 

Jurisdiction  of  the  court,  as  to.  481.  482 

Liability  of,  for  breach  of  trust,  481 

New,  appointment  of,  482 ;  form  of  bm  for,  26 

Parties  to  suits  by  and  against,  rules  as  to,  11-14.    See  TRUST. 
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UPSET  PRICE,  "•  ]^ 

-WRITING  MASTER'S  WARRANT. 

auould  be  a  copy  of  the  direction  ns  entered  in  the  maeter'B  book  187-  wh-r* 
nvvr.n„P.'jr!^o^''»"''^«'^  *"  '*^™'t  "«««""<«.  188,  189  '^'^^'^ <"  ^<^^'  187,  where 
UNNECESSARY  MATTER  OR  LENGTH, 

nv«»nnvn'lMMn*°«i,"„P'®'''''"8.  petition, 'or  affidavit,  258. 
USHER  '^^-    -^^  LUNATIC. 

May  be  appointed  by  court,  471 ;  duties  of,  471. 


A 


VACATION,  Chriatmas.  at,  4  ^' 

Injunction  may  be  moved  for  during,  810 
Ka'  ^'  °*""°''o»e'i  in  computation  of  time  for  o6rt»in  purposes 
VENDITIONI  EXPONAS, 

^'brwrTt  0?  549°'  ^*^°''°*  °'  '"^"'y'  *'°''*«'  *'^"8«''  «'  «P«°««»'  «fo'ced 

viifDOR,         '     ■ 

^'\«f  i?v  ^"SrT  "oo^/a^^®"  '*  8"^«5»t«.  »"<»  *ten  lost.  499,  600. 
VFNnP    »,.  t  -f i    ^AfE-     SPECIFIC  PERFORMANCE.     TITLE. 

'  2!l     :LVlT'^'-^^^  '  ""'^  designated  in  margin  of  biU  of  complaint, 
VESTING  oIidTr,'*"^  *°  '"'*  "''^  '^PP'^  ^'^  ^'^^'^g^'  242.^^  ^       '' 

Application  for,  by  whom  made,  620 

Chambers,  made  in,  after  decree  for  sale,  520 

Conveyarce  may  be  directed  in  place  of.  520 

Effect  of,  520  ' 

Form  of,  885. 
VICE-CHaNCELLOR, 

Appciniment  of,  467  *  i  *? 

Oath  of  office  by,  469 

Retiring  annuity  of,  468,  469 

Salary  of,  468. 
VOLUNTARY  DEEDS,  jurisdiction  of  court  as  to,  479. 


W. 


WAIVER, 

Fraud,  of.  476 

Security  for  coHts,  of.    See  COSTS. 

Title,  of.     See  TITLE 
WARRANT. 

""^rcSet't^^fss,  ^89"'"^"'"^  *°  '^  "''''^  ^^*"  ^^^^^^^'^  -•«»«'  186  ; 
Appointment,  one,  in  lieu  of  separate,  187  265 

Direction  of  master  sufficient  where  party  present.  186 
Separate,  not  to  be  issued,  187,  265 
Service  of,  186,  187 ;  time  for,  187 

WASTE  °^*''""''°^  °^'  ^^^ '  *°  "^"^^^  accomts,  188,  189. 
Bill  to  stay,  forms  of»  24,  25 

Injunction  to  restrain,  practice  as  to  granting,  809.  810.  491.  604 
Jurisdiction  of  court  in  cases  of,  490-492  v,  .»*,  wv» 

ParUes  to  suits  respecting,  rules  as  to,  11,  491. 


tifled  in  oonditions 
I  book,  187;  where 


See  MARRIED  WOMAN. 


■   k 


odrtain  purposes 


zpenses,  enforced 


oHt,  499,  600. 

:le, 

bill  of  oomplaiot, 


tion  made,  186 ; 
186-7 ;  may  b© 


,604 


aENBRAL  INDEX. 

«„o      Administrator' or  executor  when  charged  with,  88  ;  enquiry  not  directed  as 
to,  on  a  mere  unproved  allegation,  820  '        »      i     .^    "*  uucumu  as 

Agent  when  charged  with,  198 

Mortgagee  in  possession,  when  charged  with,  196, 196 
WILLS    '*°^"  not  in  general  chargeable  with,  198. 

Jurisdiction  of  court  as  to,  604  ■ '  ''-^ 

WITNESSES?  ''^'  ^"'"'*-^'""''  P"°^  °^'  ^*2.  .  ^ 

A ffi'Sil'-f  K  **^'  ''^""'.'il^' V^  examination  is  objectionable,  249 
Affidavit  by.     See  AFFIDAVIT. 
Allowances  to,  iSl 
Articles  to  discredit,  abolished,  249 

"^  «°„1*°*'®  '^'i  t^  enforced  for  examination  before  the  court,  248  :  before 
«»eMirio  SnAft*"'  K  ?'  *'  'v?'   -^^'  ^^^5  ''''^'•^  "«'d'°g  '°  Lower  Canada,  248, 
107  .hff'        u*"^  arbitrators.  546  ;  for  cross-examinatica  before  the  court 

SrJ!fpu""'°f  i°°v°^'  '^2'  ^^^5  °°  affidavit,  107,  845;  notice  of,  108,  188 

T.V  r^'^'  *°  ^\"'}'''  ^°  *^«  fi"*  ?«»•'  ^"'  249; 'and  signed  by.  250 ; 

may  be  made  use  of  by  any  party  to  suit,  250  ^i/SV 

Discredit,  course  to  be  taken  to,  249 

Examination  of  order  as  to,  248,  et  leg.     See  EXAMINATION, 
liists  or,  not  to  bo  furnished  on  examination  of,  248 
Master,  may  examine,  199 

Production  of,  court  may  require  the,  before  itself,  260 
Ke-calUng  of,  for  further  examination,  order  not  neoessarv  for.  249 
?^'*rp'Sl'J?^°r'?n?^'  *°  ^°"<'''  immediately  the  cross-examination.  108. 

INATIOI^  DEPOSITIONS.    EVIDENCE.    EXAMINER      EXAM- 

S2?i^^'  '»*«''P'"etation  of,  in  Orders  of  June,  1853,  2,  3. 

WRIT,  aPP«al^on gfjrm  of,  287,  2£8  ;  practice  as  to,  288;  how  endorsed,  294 ;  how 

^*i!!l'.V^A  *«*  «'P,°*'"°«'.547;  how  obtained,  547 ;  bail  on,  547;  security 
required  548;  when  to  issue  for  non-payment  of  money,  548;  observa^ 
«,nnnrLH"r''^ffi'/°r?  '°5'"'  319;  application  for,  to  be  made  by  motTon 
supported  by  affidavit,  319 ;  form  of,  417,  418 

Ass^s^tance,  of,  how  obtained  and  practice  as  to,  236,  237;   form  of,  420, 

Attachment,  of,  practice  as  to,  233-235;  form  of,  419.   See  ATTACHMENT. 

.^JLi^^Tao''  7^^^  ^°I  payment  of  money,  costs,  charges,  or  expenses, 

Siht  ^n^    ^\^^^;/T,'  "^'  ^r  '"'*'•  ^^^'  ^^«  5  endorsement  on,  416;  fo; 
debt  and  costs,  416,  417 ;  endorsement  on.  417 

Forms  of,  416-421.    5««  FORMS. 

^°person7209  °'  ''^  ''*"*  °^  '''"°"°'''  *"''  ^"^'  ^^^ '  ""^  ^"^^  "'^"^  "'^t  >° 

Injunction,  form  of,  418;  service  of,  312.    5fl«  INJUNCTION. 

Judge,  need  not  be  signed  by,  283 

Sequestration  of.     See  SEQUESTRATION. 

Service  of,  207 

Signature  of  judge  not  necessary  to,  283 

Subpoena,  of.     See  SUBPCRNA. 

ITpROCESS.^"'^  ''''  °^^^''  ^""^  payment  of  money,  &c.,  enforced  by,  6419. 

WRONGFUL  ACT,  injunction  may  be  granted  to  restrain,  309-812. 


9^-»«v' 
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ERRATA  AND  ADDENDA. 


P«ge  20.  lines  12  and  13  from  the  bottom  1    Strike  «,„  .!..„  i- 

"oio.„„  .'„it  (sUr„ :  t:  "t.:  STZ'"  rr"  """• '°  •  '°"- 

•'improper  p„t,e.  either  o,i,i„e,„  fr  C  the  ItlVe^ffl  e "" "''"  ^•''-  "^  "" 

■■!:!'  Li. '  "°"  '°""°"-^    '"''■•  °"'  "•  """  •• "  "  -^  '-"  •>..  word 
Page  28,  line  e  from  the  lop.]    Strike  out  the  Irsl  Bmre  8 

'•wJil'tL'S"''"?"''''"'-^    «toth.,„,de  •■4I.u™.2I0".dd:  "Ihi. 

"  u.ed  will  be  found  >t  p.  390  i»/f«."  '    ''°'' """ 

Pege  103  line  25  from  the  top.]  After  this  line  add  the  mrds  •  "  See  f,.„K 
"  to  production  after  decree,  p.  367,  infra  "  '        '    '""'"  *• 

■.^:Se"„V.o'."  '""  "•  '""""■^    "*•  word^.-proceediug,  ,o  ale "  .hould  b. 

,o!dTr!*^;:'"',:irpiit:'°'-^  «'*«°"' "•™*  ■-"••  -^ <■-. «.. 

__  Pag.  2«,  line  17  from  the  bottom.]  Strihe  out  the  .gure.  ..  XUI...  „d  .ubstitul. 

.-  ^''^Jz  "'.r  ;:\rpLT  "■■'  * "°-  "•  -^-^ ««"  - 

..brut?.'.  Is.?"'"  "^  '"'"'=  °'  ""  '"''J  «'*'  -" ''»  ««»'•»  "  "58 ..  .na 

•.j:r£iLrtrh:^if--r:t: 


EOWSIW  4  BUM,   PEINIWia,  KIliQ  8IMBT,  XOBOMTO. 


Dalton  ▼.  MoNider,  1 

9se  lines  and  insert : 
ary  parties  to  a  fore- 
made  bowerer  in  the 
the  registry  of  judg. 
»at  as  the  interest  of 
ider  fi.  fa.  lands  are 

and  insert  the  word 


» "  before  the  word 

210"  add;  "This 

slate  any  facts  in 

arm  of  petition  now 

J :  "  See  further  as 

I  to  ale  "  should  be 

nr"  and  insert  the 

n."  and  substitute 

top.]    Strike  out 

iires"  1858"  and 

'add:  "see,  how- 

»oipe  to  set  down 


ro. 


